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DECISIONVM 

PALATINARUM 

Set/ 

RERVM  IN  SVPREMO  DICASTERio 
Ncoburgico  ma jori  cx  partc judicatarum  vcl 

falccm  in  concroverfiam  vocacarum, 
In  qua  celebr:crcs  quottd  ani^  caf^  noviter  nati  ex  lurt 
CtfdrtOt  g4VdrtC9,  •rdinAtiottibm  PaUtinii  V  sliit 
H9tHlli4ConftitHtt9mhu4refoU 
vuutur.^ 

Authorc 

CASPARO  MANZrO  IC 

CONSILIARIOETCANCELLARin 
AOLICONEO  PALATINO. 

Cum  Juphti  Mce  ^^Hionum.  d  rerum  atqut 

verborym  ^ 


AUGUSTiE 
Impcafis  JOANNISVVEH  Bibliop»!» 

Typii  lOANNIS  PRiETORiJ.  ' 
Ammo  m.  dc,  iix. 


sFnrNTssjiio 

D  0  M  IN  O 

PF^ILIPPO  WILHELMO 

COMITl  PALATINO  RHENI,  DUCl 
BAVARIiE,  JULI>E,  CLIVIvC^MONTIUM, 

COMITIINVELDENZ,  SPONHAIM,  MAR- 
CHIA,  RAVENSBERG,  ET  MOERS,  DO- 
^    MINO  IN  RAVENSTEIN. 

Principi  ac  Domino  fuo  dementifllmo, 

^^Qg^'^'^''^!^^  UUumbodie  Rcgium,  vel  altud  excet^ 
fi^^  Tr/ W/ /Zrf  f/f ,  S  E  R  E  N I S  S I- 
^^  gME  PRINCEPS,  quodnondcct* 
fiones  fuas ,  ^  fcntentias  inter  par^ 
\tes  litigantes  pronunciatas ,  pubiicU 
tjpis  commiferit*  Id^  duplici  d^ 
caufafert  plerum^  confvevit » tum  ut  appareat ,  vi- 
ros  ineoloco  doBos  peritos  baberi,  qui  tnaturo  ^ 
perpenfo  judicio  controverfas  bomtnum  dijudicent  : 
ium  ut  publice  omnibus  oHendant,  fe  Jujiitiam  juxtA 
legiim  prxfcripta,  juxtag^  laudabtles  lccorum  con^ 
fuetuSnes »  ffofito  omra  affeBu  ^  reJpeBu,  admi* 
nifiraffe,  Cum  enim feri  non  poJTtt,  ut  non  tma  vel  oL 
t^raparsirtjudicto  fuccumhat,o  causa  fuA  cadcns  fi 

)o(  ifjjufi^ 


y 


EPISTOLA 

mjufie  Ufamapud  omnes  plerum^  conqueratur,  n&ru 
inconveniens  ejfe judicarunt  anttqui  ^  moderni,  fen- 
tentiarum  a  Je  latarum  omnibus »  tam  fuperioribus  , 
ijuam  iif,  quos  w/  caufa  concernit,  w/  apud  quos  fer- 
m  de  re  judicata  incidit,  rationem  publicam  redde- 
re.  ^ibiis  accedtt  adhuc  alia  ex  ordinatione  Came^ 
wajmperialis p.  7.  c.g,  $ ff34.petita  Ratio,  ubi  Affef 
fores  jubentur  fuas  Dec  ftones  (qua.  prxjudicia  alias 
vocarifilent)  diligenter  annotare ,  ut  pofihac  ^arie- 
tas  difcrepantia  evitari,^^  ctim  tempore  ex  illis,  in 
fublicis  Gomitiis  propofitt^s,  leges  efformari  pofiint, 

^amvis  enim  fintentiamter  litigantes  tantum 
Jusfaciat,  apta  tamen  efi.fi  foUdo  findamento  nita^ 
tur,  in  legem  transformari      lus  pofiea  inter  om^ 
nes  facere.    SERENITAS  VBSTRA^/'/-^/^^»! 
JuumTrtbtm4 Neoburgi  habet,  cut  antefex  annosme 
Mdhocprafecit,  ut  luri  dicundo  in  qualitate  Can^eUaru 
praefiem.Sicutergo  in  EUaoraliUnherfitate  Inoot 
ftaSana,  qua  me plurimis  annis  Profefforem  0*  Inter 
pretemluris  agnovit.omma  ferefcrtptamea,  auj^  ai 
ditortbus  m  calamum  diBavt.  poHea  in  eurn  finem^ 
^mprtmt  curavi.  «^^^^  S  E  R E N I S  8 IM O  BLECTO. 
%\.quam  Pniverfis  alys  notum palamd  factrem  am 
<§^^omeomdocendQrcaefunauseff,m:tia  nuncDe. 
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DEDIGATORIA 

cjjiones  tHas,  cumprxfeltu  (^yermijfu  S  E  R  E  N I T  A- 
TIS  VESTRiE  publicare  'volui,  ut  eidtm  ^  ommbus 
MiisoBendcre.n,  quidin  judtcandoprxftitifem,^ Jiego 
abaliu,  velalti  a  me  dfereparunt  (Jtcut  homtnes  ad 
dijfentiendum  naturaiiter  funt  factles)  quod  non  fne 
jttfta  0*  legitima  caufainaliamfintentiamdtftejjifem. 
^uem  conatum  meum  tanto  acceptionm  futurum^ 
^^^^'•SERENITATI  Vl,STKJE.,quodntiUusex  om^ 
ntbtu  luriiperitj^s ,  quotquot  auLa  P alatino  ^  Neobur* 
gica  afesquifeculo  h.ibuit  (eorum  autempiurimos 
pr^/antifftmos  aluit)  in  hoc  genere  fcribendi  aiiquid 
tenta^vertt,  Sicut  ergo  fores,  qtio funt  rariores,  eoquo- 
que  gratiorcs,  prsfertim ft  in  nojiro  horto  nafcantur :  ita 
<rf^  SERENITATEM  VESTRAM  forilegtum 
iHttd  ex  celebriortbus  c.Jibtts ,  eorum^  Dectfionibti^ 
colIeBum,  ^    proprio  ipfius  dicaflerioprofeSitimgrA' 
tiofiftmis  manibus  fifcepturam,  me^  clementijftmofuo 
favore,^  gratia,  ulterius  proficuturam.      Ex  mu' 
fiOt  ipfo  SS.  Fhilippi  d  lacobi  fefio.  j6fg. 

Scrcaitatis  Vc/lrs 
Humillimaf  fcrvuf* 

Cafparus  Manzlut  D. 


P  R  iE  F  A  T  I 

Ad  I  cdlorem. 

,'Enturiam  tibi  cxhibco,  Bcncvolc  Lei>or, 
3  quarllionum  pra(flic«rum ,  noo  tantum  trgumcr.ti» 
Jinutramqoe  partem  allati»  difcu/Jarura,  fcderiamj 
' fentcntiis,  vel (ut  juftui numcrui  Dccadum  prodiret) 
'  faltcm  Rc/ponfii  juris  dcfinicarum.  Qiiam  af  qui  bo- 
rinique  amantcf  Kqua  lance  pondcrabunt:ijaurcm« 
qni  vcl  ipfi  injufta»  caufas  litigando  foverunt,  limi- 
lcique  adhue  hodie  forcnt,  &:  alium  exitum  Usarum  liriuftj  expc^fla- 
f  unt,  vcl  qui  aliter  in  fimilibu»  controverfiii  judicarunr ,  Tcrifi- 
«niliter  reprehendcnt ,  exiftiraantei  jura  partium  non  dcbniflc  pro- 
paiari,  tcI  quat  intra  cancello»  a<Jl«,  &infecrcto  cogaita  fucrunc.-, 
io  publicum  producL 

Alii  errore»  Typogrtphicot ,  quorum  plurimi,  me  indignante, 
incuria  flc  ofcitantia  opcrarura,  irrepfcrunt,  naufrabunt.  Dcaique 
alii,  qui  vcl  jura  arerfantur,  vel  quibuj  fuum  tantum  vell»  plecet_, 
«tiam<?caufa«ignoren£,difpUcentiamfuam,Tcl  amaritudincm,  nihil- 
ommnsoftcndent.  Primoj  iUoi  ad  Affli£lum,Grammaticum.ac  Capy- 
tium,  qw  Decifione*  Neapolitanas  :  ad  Annrum  Robertum,  qui 
francicas ;  Cachcranum  &  Bocrium  ,  qui  Pedcmontanai  r  Gaido- 
nem  PapJt,  qui  Grationopolitanai ;  AntoniumFabrum,  oui  Sabaudi. 
«nai  :  Farmacium,  qui  Romanai  :  Mynfingcrum,  GaiLum,  Wurm. 
ftrum&Hartmannum,  qui  Caraeralci  :  Bcrlichium  ,  Arumaum^ 
&  Carpzpvium  qu,  Saxonica.  :  Paul.  Chriftinxum,  qui  Belic^ 
Thomingmra.  Bemtcndcra,  &  alios,  qui  alia,  dcfiait?one,  fcriDfl * 
tant,  remuto,  ut  ab  iUi.  difcant,  poft  publicauoncm  feS 
havel  pr.T.t,,  Telfecrcti,  fed  decifione.  jam  publicas  faaa,  X  ^ 
fine  p,acuio  evulgari  pofle.  Alios  ad  c«  /n  fine  opeW? 
«llcganduni,  veladTabcIUra  erratorum  ibidcm  <mZue.TJn 
•bIego,ub  fibi  fati.f.du«,,  &n«TO.  it.  cmtnlil^TplZf  yi^ 
ftopu  o  mlegcndo  ultcriu,  pcrecre  Poifiat.  Tu««Vr^^  r"  '  V  ?°* 


Indcx 
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Index  Qiia:ftionun\ 

DECAS  I, 

Dc  Contraaiibus&Diftradibus, 

%  An  c/Vifss  teneatur  <x  piutuct  quod  mn  in  utilitattm  ejm 
cm^vtrfum  t  fed  ad  trarium  vel cajfamprovinci*  trans» 
latum  fitit  ? 

2    Jn  quantum  cmitatts  dehitrices  sint  txcutiendi? 
S,    An  ciuitates  ^  cmmunitates  honis  cedere pofsint? 
4*    An  is,  qui  cupit  cileif  vcl  municeps  ^eri  alicuiut  ciVttatU  W 

municipiiy  boc  ipfi  ohligatut  ft,  ad  debita  citfitatii  fiU 

venda ,  (f  catcra  onera  ftatutaria  fufftrenda  i 
/♦    Jn  emens  domum  hjpotliecatam ,  aH^ioritattjudicis,  impen" 
fa4  refeilionis  ^  meliorationii  amittat^pcre^torcsfuper" 

Tfenienteseam  fibi  vendicent,  ^  ani*  ^aterit  creditoribus 

fropter  refeWonem  prafetatur? 
#•    JU  emptor  ante  littm  fibi  motam  cauthntm  deevi^ione  k 

yenditortpetere,     quandodtevi6Ii»ne  agerepofiit? 
7.    Venditor  canonisEmpbyteutici  an  £5*  qnam  eviSliontm  prafletl 
/.    An  ufiirji  pretii  non  filuti  debtantur  ,fi  ex  re  "Pendita  fru6lu$ 

percipi  ntqueant? 
^    An  locum  habeat  retroBut  in  permuta  tione^fi pecunia  fuper- 

additaexcedat  "Palorem  rei permutatti 
I»;  VtTum  jHtKetraSlus,     qualeintoto  Neo^Palatinatu  habeat 
t         locum,    an  expediarftatut9  intr»dua  ? 

DECASir, 
Dcluribus  intcrLandfafTios  Nobiles^firc 
Dominos  Hofmarchi«j&  eorumfubditos* 

II*    Aff  Dominut  liofmarchiapofiitutiiureKetra6ltu,fi pradis 

^fudm  in  ipfim  difirtiiu fminfptndit^i  ? 


U',  An  dminut  kci  hahdt  iui  pritimifeos  infrumtntot  cihariii* 
vel  mercibui  edMu4  fubditorum^  juas  venales  ad  fornnt 
defermt, 

/j  .  Vtrum  Dominus  Hofmarchia  Juhetitos  fuos  extra  operas  ipfi 
debitas  cogere  pofitt,  ut  pro  confveta  mercede  ipf  pr£  aliit 
operentur? 

14^    Vtrum  Dominui  aticujmpagi  velvilla  pofitt  in  iBius  pAgip»' 

fcuisplurapecorapafcert,  quam  fubditi  ? 
I/,    Jn  Domini  tocorum  commeffationes     cboress  promovere, 

(^  aift  trabere  pofiintf 
\6,    An  quilihet  fponfatUia  (^  nuptialia  con-pivia  ubi^  locorum 

celebrare,  an  verb  ea  Dominus  HofmarcLia  ad  fuum  di^ 

verforium  trahere  pofiit? 
/7«    An dominttocorum  de jure  eogerepofitnt  fubditos,  ut  ad  fu- 

um  tanttim  dilferforium  vet  motendinum  accedant  ? 
An  fubditui  domicilium  pro  tubitu  mutare,  (^  de  uno  toco  in 

alium  migrarepofiit? 
19.    Andominm  locivel  Hofmarchia  pofitt  fubditum  fuum  pr» 

fuA  yotuntate  (f  lubitu  expetlert  ? 
U,    ^omodo  eoerceri  pofiit  Landfafiiu* ,  /fW  Hofinarchia  Do- 

mtnmfimalifubditos  traSlef,  ifet  yiciniinimii  oneroCu* 

exifiatf 

DECA8  III. 

Dc  vanis  lunbus.  tam  rcalibus,  quam 

ptrfoaalibus»  ^ 

il,    Sy^Hampraftationtsvelptnfiones  fint  reates,  (f  an  infbe 

'*^^rtbma,eolUSl.,penftonesBcctefiafiic.JenZ  Jj' 
emphjteuttcm     decima.  tam  pridLles  qTJm^^^^^^ 
jura  Eptfcopalia,  quofenfu  (f  quoefe^u?^  ^^*^"' 
An^quaprajiationes  inctrtam    interpoUtamfolu,  ■ 
t^btnttsfittertaUs,  ^4»  i^  fptcic  laLm^^iT"''^ 
ve£ligati  ^  '*'*'*'""^^*retey>tum. 


nomintu  defun6lo  hoMineproprk  mortturiun;^^t\  Xot» 
faU/  nontantiim  ab  htredtbus  tjuhfcd  etiamkfica(fore 
tn  bonis  pet cre ,  f£  aliis  ejus  credttorlbui  prxferri popt»  (f' 
debeat  i 

Anfifcui,  Bcciefa,  pupiUtt4,gaudeantfuo prrutlegio,  auan^ 
dofuccedtm  non  priVtlegiatis,  ^ 

Ancattponibuipermittendumy  ttt  7>inumnofirum  nationale 
Bavaricumuna  cum  'vinoexternogenerofiorivendant? 

^ot  liceat  unicui^  pecora  inpttblicts  ^  communibM  pafcu- 
u  pafiere? 

ftrtimjus  pafiendiyadcertum  numerum  oVtum  refirt^iim, 
inciudat,  velexcludat  agnellos  1 

Jnjus  canandi  tel  hofpitandt  in  monajicrio^  velalio  loco,per 
prjfiriptionem  acquiripofitti 

V trum  diuttna  prsfiatio  uniformis  excludat  pofihac  prafiatt* 
onem  dtjformem,  quafiprjifiriptam.Et  antn  fpecie  paro- 
chus  loct,  quimultiaanntsfolitm  eii  fru^uidecimales  pro 
certapecunia  dominia  agrorHrelinquere,  pofsit  deindent- 
hil  ominu4pro  fuo  lubitu  decimasfive  fruilui  ipfos  exigerel 

S/  parochi  ma  baheant  congruamfufientationem,  Ecciefia^ 
vel ades  parochiaies,  refiiliom  indigeant,  quu  &  quomtm 
do  debeat  fucenrrcn  ? 

DECAS  IV, 
In  ma^ffria  nlnmarnm  vrkluncdium. 
Vtrum pofiit  quiicum  duobmtefiamtntii  dilperfitenoris,  eodem 
umporefignatisidectderti     mmtui  uxorem  adfiinfii- 
tuendum  aliicere? 
Vtrum  quilibet  txiguui  defcBui  vitiet  tefiamentum  i 
An(^quomododifpofitiomilitii  mintu  /olennis  citra  txpedi- 

tiontm  valida  fit  \ 
Ftrumfchcda  mafttiparentis finpt.i,    in  arca  rtcondita,  vel 

CO  poft 


J7 


3» 


39 


foft  ohituM  ejui  reperU,  (^ajHiuip/sprttaii  recognital 
absgf  tejiihtuy  aliis^  foiennitAtibui  Daleat.necne  ? 
Jnfckeda  slicuig  pecunidi»inloculoquodamreconJit£,Apatre 
rel  matre  appofta^  cum  adito;  b^c  pecunia  fpeBa  ad  meum 
nepotentyin  ^imdifpofitionispaterns  inter  Itberoivaleati 
An  tfaleat  fcheda  a  defuH&o  fubfripta,  qua  uniex  liberia  pro^ 

pter  benemerita  ah^uidprjtcipui  a/ij>natur  ? 
Ftrum  valeat  legatum^  quod  quisfibi  tujfu  teflatoris  propris 

manu  dfpofitioni  ejus  adfcripfitt 
AnpaSla  dotalia  defuccedendo  tnter  conjuges  valeant,  0*  quo 
jur     an  iisfalvis  Irtbelltanica  velFalcidia  locH  habeai  l 
An  legatum  in  codiciUo  notoriein  valido  reliSium  fub  cauti§* 
ne jolvendum fii  > 

4*.    An  venditio rerum  bsreditariarum,bsrediin  teftamento  ad- 
empta,  ^  alteri  attributa  dejure  fubfifiat,  nec  ne  \  " 
DECAS  V. 

In  materia  mircelJanea. 

4r.  Ftrumexecutores  teftamentarifpofimt aiienareres  hAreditarioA 
42.  Vtrumtutores,  curatt^es  ,  ^  txecutores  teftamtntarjj  pofiint 
petere  rattone  laborum  fuorum  falarium  \ 
Vtrum  bmdes  adminiftratoris  conveniri  pofint^poft  rt^ 
mifiionem  rationum  reliquorum^.faaam,    poft  elapfum 

i<>»gif^»»»mtempus,obpecun,a4abadminiftratoreexaSiai: 
fj  tnproprtos  ufos  conlDerfa>  C 

(^intraquod  tempus,}  t  jS^-*^'*^  remedtul 

Ancedensalteriamonempof^tpofteefitonem  faSlam  adbuc 
cum  debttore  tranfigere^  ««««r 

46.  ^»t^^xquac4ufatransaaiojudicialiterinitarerciHdii,  f?  > 
47*  ^'*omodoaUenatiocontraformaftatutifaairetL/^..--^i  . 
4^,  ytrumemptorprsdtumeJptumLhateipZ^^r^^^^^^^^ 

y^ndere.  «'  quts  tuncpofittretraierTa  'TA  "'"'''^ 

trim,  ^dfecund.j>JtMi^^^^'^^^ 

*  ^99  Aa 


43 
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49*         eiu/)mdo,  (fefumo  tefHportprs/triht  poftt  mmnitdt 

kfohendis  co^ieSlisK 
$0.    Anin  repubUc4  Chrtftiana  Bacchanalia,  (^larvatorum  df- 
fctirftu  tolerari  poftn^,  tS debeant 

DECAS  VI. 

In  matcria  procefluscivilis. 

iU    Vtrum  magtftrattu  pro  ciribiu    fttbditis  fhis  injttdicio  ^ 

gere,  ^  experiri  poftnt  K 
$J,    An     qttamodo  termintuprobatoritu ft  peremptoriiu  C 
fS*    ^ando  decretoprobationisy  intra  certum  terminum  facien~ 

d^tftfattsfaSlum^  ^  an  infpecieper  ohlationem  articuh» 

rumprohatorialium  ? 
S4>    De  evocatione  (f  rtmifione  teftium:  an  tejles  perbihendi  te. 

ftimon^  caufa  extra  locum  domicilif  e-i>ocart,(^  evocatiJk 

judiceejw  loci  remitttt  y>ei ftfti deheant} 
.    De  contrarietatefcrtpturarum  (^  cuiftandum Jityfiori^inaU 

(^ protocoUum  difcrepent  ahinftrumento  exemplato<l 
$6,    An  judcxparte  non petente  poftit  tn  contumaciam  caufampr» 

conclufa  bahere  \ 

f /.    An  pofefor  litifefe  oferens ,  poftea  deftnens pojTidere^  ^  in 
ftnejudicifprimitm  exceptioneintentionisC^tihino  competit 
a^io,quia  nonampliuipofttdeo)ohifciensahfolvi  dtheat  f 

58 .    Anfententta  pofttt  ferrt  fub  condttitne,  Si probaverit, pra- 
fertim  fententia  prioritatis  in procefu  ediSlali  ? 

J9.    An  judexpofttt  indigniferre ,  fi  ah  ejw  fententia  appeUettsr; 
£5*  an  y>aleat  appeliatio  indeterminate  fa5la  K 
An  judex  appeUationii  caufu  nHllitAtis  attendere  pofiitf  (^  ■ 
necefartb  attendere  debeat^ 

DECAS  vir. 

In  materia  procefsus  criminalis. 

<J/.    An  denunctattopro  accufatione,  £5*  denuni^iator  ^ro  Accufat$^ 
rebakenduit  (0)1  ^t^fr^ 


Vtrufn  u  y  qtit  oh  rem  alteri  abUtam  ip/i^  reftttuendafn  p^" 
Bus  ejty  Jit  propterea  infamia ,  ut  tertium  deferrej  l^el  de^ 
nunciarc  non  pofit  ? 

f ?  Jn  delator  Vel denunciator  durante  inquiflcione  arrefari poftt  ? 

^4.  Jd  quem  fpe6lent  fumptus  alimentationi^  arrejlati^  l>el  in 
carcerati  ? 

4$,    Jn  denuncians  cogipof  it  ad  crimen  delatum  probandumt  ^ 

injudicio  contra  delatum  procedendum  ? 
66^    Vtrum  delatus  pofit  durante  proceffu  qu^fiionem  calumnid 

movercy  ea^fimuleadem ftntentik  debeat  terminari  ? 
6Z4         denuncians  teneatur  ad  expenfas^fi  deliBum  denun^ 

ciatum  non  fit  probatum^ 
'  SidenunciansnonprobatdeliSluyan  (^quapoenaaffici  debeat? 
ig^    An  denunciansyfinonprobat  delt6la  denunciata^Bione  inju^ 

riarum  reconVentusy  ^  ad  deprecationem  at^  expenfy^ 

certam^  mul6lam  condemnatus^  appeUare pofitft  fumma 

mulBdL  non  fii  appellabilidl ' 
To^    An  aSlione  injuriarum  criminaliter  conVentus,  ad palino-- 

diam  certam^^  mul6lam  condemnatus^  adCameramap^ 

peliare  pofit  ? 

DECAS  VIIL 

In  materia  criminali  privatorum,  utpru- 

rimum  dcliaorum. 

7%    rtrumonus  ^^tuoadjeaumabs^crtmineuftirjLdeiureCufli^ 
neri  poftt  T  j  j 

72^    An  protocoUum  defe6tuo{um  falfttm  nominans  inwriarupm 
teneatur  ?  ^ 

7Sl    Adquid  temAturfalfm  procurator^feu  adminiflr^on  qui 

finesma»dati(^  offcijfui  excedtif  ^ 
74.    An(^  quando  uno  ex  focijsde/inquente  ahcr  ficitu,  W  ei.ir 

eaupntiuxorem.iibmdesejtul  ''^^g'*^  trtam 


7 Ptrum  crimeH  defrauJat^  coUeElt  trAbnt  pofi  fe  confiscati^^ 

nem^^an paena  illa  tranfeat  in  bxredes  f 
7<S     ^      pccna  excedtntis  taxam  > 
77.    Vtrumtolerari  debeant  W  fl^C^trdn^ef  obdf  nad^red^f  ^ 
7S.    ^oties  judex  poftt  aliquem  punirc proptcr  tdem  dclitlum  /- 
ttratum  f  ^  quando  delmqncns  dicatur  iterafe  deli6lum, 
in  ordine  adgral>iorim pocnam  ipfis infiigendam  ? 
yg,     Condcmnatuj  in  criminalibus  quantumtemporis  babeat  ad 
folvendum,(^  an  idem  ad folvenda  mul6lam  condemnatu,^  ? 
80,    Jn  filto f.  ex  deiiSJo  comdemnato  executio fieripofiit  in  bonis 
mAtcrnis     adl;>entttiis  ? 

DECAS  IX. 

In  materia  criminali  publicorum  ut  pluri- 

mum  judiciorum^ 
ft.     An  puer  feptem  annorum  objaBat^m  apud  coitaneos  fuos 

magiam  apprchendi,  (fconfefito  ejus  attendipofitt  f 
/2*    An  ^  quA  p£nA  affci  debeat puer  malefictu ,  ob  delifla  in  pue* 
rttia^  adolejcentia  commiffa^fitug^  ad  annospubertatis 
detentta  inmalitiafua  pergafy  ^  nuUafirma  emendatio» 
nidfpes  'T^elfigna  appareant  > 
gj^    Anpuer  noy>cm  annorum  propter  Sodomiam  commiffam:^  l^et 

attcntatam^  ^  quomodo.puniripofiti  1 
tdfi    An  tttncj  fi tmpubes plura  deliClaj  in fe  capitalia     atrocia  , 
commifit^ultimofitpplicioafficipofittfi obunum  eorum  pro^ 
fter  dtatem  non  pof^ti  C 
^Sp    ^ando  in  criminaltbiu  rigor  ctementia  pr4tfercndu'jt£  an 
tuncfi  reta  ipfemori  dcfideret  ? 
C^a  fit  psnx  raptoris^     mulieris  eum fponte,fidinvito  mi^ 
rttofequentii  \ 

S/,  ^u^  pink  affi^iendi fint  ilii  officiafes^f^  adminiftratores^  qui 
resfua  adminfirationi  commtfts  perfide  intetcipiuni  l 

SSi  Anpollctrttm,  tit  ^mmiXy^^^lfitfi^ecies  torturiy  inqttibtu 
dcltdi^y  (£  qua  nda  adbtbcndum  i  g j>,  Dt 


Sf,    pe  ttanjttu pep  a/teffum  terNUriam  eum  captiVst  4^ 

lefa6lores  vincHlit  cQnfiri^os  libereperalttriuiterritorh 

um  ducere  liceat  ? 
90*    JncadaverA  defunSlorum  concedi pojftnt  O^tedicii  ^  cU' 
rurgis  ad  faciendam  anatomiam  ? 

DEGASX. 

In  matcria  Iurisdi(^ionaIi, 

pi,  An  encMiorum  proteSlio»  tit  ^<rcft ttXj^fdfett^!  fpeBet  ad  do* 
minum  loci  babentem  baffam  vel a  ham  ]urisdt6lionem  ? 

p» .  Anin fpeSlio  molendinorum,  W<  ^A^ih^d^AUlad  bajfam  vel 
altam  juriidi^lionem fpe6let  C 

9i.    Ad quam  luriidtiltonemJpeStent  dKwffm) ^lUttUnfl/^fiU 

Vtrum  pma  Cippi,  ti^  ^{,t>^hjfpe6letadbaffamy  yelaltam 
juriidtSlionem^  ^  quid  depma  carceris,  numeUarum,  co- 
lumnsi  vel piU,  nec  non  mul6l£ pecuniarts.  ? 
9 j,    Anjw  recipiendorum  ludiorum  fpeSiet  ad  bajfamt  "Pel  terrii^ 
torialem  jurt4di6lionem,  tielad  regalia  ? 
Cui  competat  exa&io  hii  ^m^tUil  utrumeiquijurisdiSlio. 
nem,  an  iUi,  qui  regalia  tn  loco  babet  ? 
f  7.    An  prorogari  pojfit  jurUdiSiio  alteriui  adhuc  bodie,  ^  an 
requiratur  confenfuijudicis  ordinarii,    competentis  ^ 
An  alluvio  non  tantum  proprietatem.fedetiam  fnesjurisdi^ 
Siionis  augeat  ?  vel  minuai  l 

yp,  ^idjiipfumjiumenveljlagnum  (tt loco  difcriminis,  W 
Itmitts,    curfum  fuum  t^elalyieum  mutet  ? 

109.  An  magiftratmpofit  alt^uem  relegarc  ultra  territorium  Cti^ 
jHrisdiclioniit  ■' 

DECAS 
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DECASI. 

in  Materia 

Contractuum  &z  Diftractuum 


<iyA:ST10  FRIMA. 

A  nCi  vi  tas  teneatur  ex  miituo 

quod  non  in  utilitatem  Civitatis  converfum, 

fcdadDrarium  vel  Caflam  ProviQclalom  |ltt)(^ 
ian^fctaffr  uanslacum  fuiu* 

Summaria. 

2.  An  creditor  altutn  fr^tcr  dnbitoHVt^  vidcluct  tutn.ddquemfuuntd 
fcrventt,  exigere  pojiitJ 

j.  Vel(u  prvfiiit?  ?4- 

Dcbttor  tnrtto  cridttm  fuum  dehttorem  ienegsre  nequit,  37^ 
4.  lsecailionemtn;oluttimcndere  fdlltt  w.  38  39.^0. 
7.  Refoluito  Colert  affirmattrd ,  n.Mevtt,  \^.lauttrbdchii^  li.SefiL 
<^>44-^*  dr^jttim  authenttiaf 

10.  Prdjudtcia  ^o.  ^i.difcuffa  '  uprxoLCupacio. 

ij.  Inremverfum  an  &  quomodo dtcatur,quodalterifuit(redttUfn.]^. 

15.  yi y?4/«5  rr/  provtmiafe  fe  ebltget  loco  ctvttatis  an  Itberetur  ci- 
ntasy  54. 

16.  Solvem longtjitmo  tempore ftnfum indebitum^dnpoftbdc femper  obli- 
getur  ?  5  6  57.  propter  dtuturndm  prdftationem  ?  5^ . 

1 7.  Opiww  negattva,  &  ratto  prtma,  ^ 

18.  Cipif^  non  obltgatur.ntfepecumainejt^^utilitatemptverfa,]^ 

19.  E^rio  Secunda. 

20.  i1(^io  confM  4//«w,        cut  credttum  eft,  non  dattn. 
a  I .  Nf/i  cootemplattone  aUeriHi  credttumfuerit. 

A  22.  Creii- 


 gVMSTIO  PRIM4, 

22.  Creditor  non  curiose  in  quirere  debet,  in  cuius  utilitatem  alter  pecunP 
m  fumpferit,  14.  limtatto,  25. 
2  5 .  ixemplHm  in  magijlro  navu, 

27.  Credens  eivitati  attendere  debet,  quomodo  ftcunid  imptndatur. 
x8«  idemfiEcctefucredatur,  nf.velfolvatur. 
}o.  An  detur  contra  Provmciam a&io  quod juffu ,  vtl  de in  rem  verfef  3^ 
}  I .  Civitas  ohligata,  quui  a3ionem  hahet,  cedendo  tam  Itberatur.  3  5 . 
I ».  Cur  (redtcores aque provinciam  atqiie ctvttatemconvenire debeantfn 

&  feqq.  Rejponfto  ad  contrarta  argumenta. 
41.  Deponens  apud  ctvitatem  an  tUam,  vel  eum  conventrt pofit,  cui  civitat 
crediditf 

4».  Qujtdin  e»,  quiindehitum  fotvtt }  ^it^^.^j.figtUiappofittoconfef. 
fio,  &  cautio  an  obltget  itvitatem  ftne  verfiont 4  y.  aliosque  non  obfiantt  ex' 
cepttone  a  jure  compettnte  ? 

4  6,  Bonam jidem  quomodo  civttas  non  folvens  agnofcert  pofiit  ? 

47.  yin  civitas  oh  'igetur,  mutuo  commimicato  confilto  (ontraSof 

48.  Anei  altquid imputaripofiit.fi  pecuniam  acceptam provinciA  crtdiditf 
j 5.  An tivitac  tanquam  ex  conftttuto  pro provinaa  ttneatur  f 
$6.  Ntf»  utens  privtlegio,  quando  illud  amtttat  i 
59.  Conclufuf. 

60  Bavarici  lurtt  Uovella  dipfitio. 
f  N  Ducata  Bavarico  &  Neoburgico  dvitates  &t«unrdpla  qua:. 
Idatn  publ.caneceffi,a.e|dexigente.fat  magnam  pecunii  fumtna 
mutu6  accepetant  &  una  manu  acceptam  ftatim  altra  ad  calTam 
Provmc.aUm.vulg6|uriai«>r(ta(rr/  tranftulerunt.  QuofaAocr™ 
duotes  conveniebant  civita.es, &  ab  illis  cenfus  (eu  ufutas  hL  .«A 
ab  -^--iftratoribus  caifeprovlncialis  recipiebant  w;^^  rcrL 
poris  Provmca  magn.s  expenfis  onet ata  parum  folvebat  aedi  l^es 
autem  C.V1  ates  n.h.lominus  flagitatione  Ilurarum  mo>eftah!n 
vel  nihil  etiam  ptaeftare,  vel  credicores  ad  ProvindaTe  iemt  ''^"'^ 
lebanr.  Qusrcbatur.anlure.?  P'ov'n"a'c-reniutere  vo- 

Pto  t  negativi  videtur  facert  Pr.m»  tcxms T 
*otfig«.ubllmpcratores  rercrinferur  auoHL  '^-^' 
ror.  debeat a^kioLm  fuam  inft.t'ue;c;i afcTcr 


velqaidcbiron  fuopccuniam  abttulit,  id  clt.utglolla  expUcat,  ab 
jco  accep.c    Cum  ergo  in  ptopofito  crcditorts  credidcrint  dvitati. 
busicontracas  &non  contra  provindam  aai.nera  iiabent,  non 
obftante,  quod  hacc  pccuniam  ad  k  rccepcrit. 

oM.-^/r"''^**'^  '^^rt'     \'  iS  C.ficcrt.fet.ubic{im 

quidam  pccun.am  f.b.  cfeditam  alteri  raatuarTer,  isque creditotcm 
adluum  routuatarium  vcl  debitotera  reraittcte  voluiifet,  refctipfc- 
runtlmpp.hancpoftulationcmcirecvidentcrcontra  fermara  iuris 
idqueidco:  quiapcrfonalis  adio  non  fequitur  dcbltorem  debito- 
ris,  &  juta  non  mandantot  invito ,  Bald.tbid.  vel  quia  creditor  non 
pot  cft  cogia  dcbitore,  ut  co  dimilTo  agat  contra  cum,  cui  debitor  i- 
pfe  pecuniam  mutuavit,  SMlycet  ibut.  vel  quod  idcm  cft,  creditor  non 
cogitur  crcdm  nominc  reliAo  debitore  cxpctiri  advcrfus  dcbitorem 
dcbitoiisftti,  L.  is.  C.  de  oblig.  U  ^9'fdecendUl.indtb,t.  Gcthof. 
dd  d.  L.  1 5.  ^ 

Tertio  t  faclt  textus  in  L.  tum  16.  C.  defolution.  ubi  cum  qui$ 
fumpdirct  pecumam,  &  vellct  crcditori  in  folutura  cedere  adionem 
quamhabcbatadverfusfuuradcbitorcra,  refcripferunt  Impp  juril 
lationcm  non  pcrmittcrc,  ut  crcditor  nolcns  in  folutumfufcipcre 
cogatui  nomen  dcbitoris,  fui  debitoris.S^/frtMtii.  Ratio:  quia  ali- 
ud  pro  aho  inviro  crcditori  folvi  non  potcft,  L.  mAmjtfte  17.  C.  eod 
videlicet,  jus  pro  ic,  adtio  vcl  nomcn  pro  pccunia,  BaU.  ad  d.  L.  i  <j 
nifi  debif or  aliundc  non  poflit  Iblvcte,  auth»  hoc  mfi  C.  defolut  ' 

Quarto  t  facit  te xtus  in  L.  fi  u.  %.  C.depofitt,  ubi  ciim  quis  a- 
pud  alierum  dcpofuifret  pecuniara,  depofuarius  autcra  caro  tcrtio 
cuidam  rautuallct,  rckripferunt  Impp.  adlionera  deponentl  contra 
depofitarium  ,  non  contracura,  quipecuniam  acccpit,  competere 
nifi  pccunia  apud  eura  extcr,  &  vcndicari  point.  Ratio:  quia  adio 
dcpofiti  peifijnalis  fcquitur  pctfonam  dcpofitatli,  Sc  cjus  hartcdem, 

|non  finj^iilatcracjuspccunix  dcbitofcm,  Salycet.tbid,  L.  12.  C  d^ 

\obligat, 

Quinto  t  facit  tcxtus  in  L.  49.  ff.  ,le  condul.  indebtt.  Ubi  Mo- 
deftinus  Ic.  lefpondlt:  his  lohs  pccuni.im  condlci ,  quibas  quo  quo 
modolojutacft.nonquibusproticit,  ad  qucm  notat  Gothof  con- 
didlionc  fiodcbiti>lfe  petfonalcni,  non  in  rem  fcriptam  adioncro 

A  2 


Ex 


^jESTIO  PKIMA   

Ex  his  tcxtibas  f  condudic'^  Colerus     procefs.  execut.p.^cdp-y^' 


qacacpecunia  adC  arncram^nperions  per  venille,     cx  ipiiu'» 
rio  hadtcnus  pcKfionescxolutasfui(Ie,ifaut  nihil  rcdierii  ad  arilitatc 
comiincm,c  u-n  fufticiatipforum  confefliode  accepto  routuo,&  cau- 
no  dc rcddendo.adeo  ut  cxhoc,c>vitas  redle  exigatur^non  autero  Ca- 
Ticia  (vcl  in  propofito  provincia)ad  quam  porro  pccunia  pervenit. 

Idcm  t  ibid. if. 34^.addit  Rationem:  quia  intelligitur  quafi  cum- 
muiiifcatoconfilio,d<:  reinteromnes  bencdeliberar^  ,  inialero  con- 
traftam  undequaqv  canleufum,  duramodo  adminiftratorcs  prrpc- 
tui  civitatem  obligarinr, 

Rationcm  taliamadduc}t«,j47.quia  Jato,qu6d  rcvcra  Jiftum 
matuum  fuent  numeratum  Principi,  vel  provincia  ibus,  &  non  ci- 
.virati:  tamcncft,  quod  fibiimputetcivitas,quarefu'ceperitin  (cob- 
IJgationcm  alienam,  flt  conftitueritaltern;s  debitum  cx  bursa  com- 
nunjs  Civitatis  lolvere,  cjuo  cafu faltciu  ex conftituto  tcnetur  pet  /.  i, 
t.t  c.d;  ff.  ie  confitt.  pec^ 

Praeter  \  texcus     rationes  adducit  idem  CoUiM%dia.  n.  1^7.  foU 
ctiam  duo  prarjudicia  qu6d  videlicet  itarefpondcrint  Scabini 
Lipfcnfcs  contra  oppidum  Helmftet  y  q  lod  fe  obligavcrat  pro  fuo 
i^rincipc  tanquam  principalis  debitor,  idemq;  fepronnnciafte  in  ju- 
iiciocuriali  intcr  quendam  Dodorem  &  civitatem  Aiftet,  qu^lc 
obligavcratpro  quodam  Comite. 

Ad  idem  t  adducit  Bartol.  in  L  civitas  27.  n.  1.  lafon:  31.  &  al  os 
D  d.  jf.fi  certumpetatur  &  fi  farte  quis  obijcere  vellet,  civitaicm  hanc 
obliganoncm  cx  rae.u,  8c  non  Itbcre  in  (e  rcccpillc,  tacite  refpondet 
ex  ^  L  metum  autemprAfentem,^.^.  animadvertendum  i.f  quod  met.  caus. 
^haac  roeittm  non  faftivere. 

Colerum  t  feqauut  ^DavidMevlus  in  tracl.de  arrefits  cap.  8.«  199 
f.  77-  ubi  ait ;  quod  fi  ci vitasaliquam  obiigationcm  in  ic  tulcepent 
ccfi  nulla  prol.ctur  iu  rcm  veifio,  teuetur  tamen  agnolcere  bo.anl 
Hdcm,  aut  luftincrccxecuttva  rcmcdiay 

E)usdemtopinio.is  elt  ^Daniel  Hauff^dor^j^rp»^,^:^^;^ 

  Laut 


  ^^ESTIO  PKtMA.  f 

Lau(tcrbach,  m  coinmentaiioac  ad  /.  avtt.u  27.  /f,  de rebm crtdit.  cap. 
2.  §•  T^ubiintcr  cxtcra  a  t:  pccuniaiii  dici  in  ucilitatem  civitatis 
verfam^fi  pecuniim  acccptaiL»  adminiftratorcs  alteri  ci  vitatfs  nomine 
c rcdidcrint^per Kacioneni:quia  acquirunt  hoc  iplo  civitatl  nomcn,k 
fic  illiDS  utni.atem  aagcnt,  a  1  quod  allegat./o/.  9.  tcxt.  m  /.  \.  §.d,  & 
t9t.tu.  ff.  de  m  rem  verfo.  *Idcm  cap.],  §•  9  /  X  ^.Si  ci vitas.  inquic  pecu- 
niam  mutuam  acccptam  alieri  iteruro  credideric,  non  potcric  dici, 
pecuniam  in  illius  utilitatcm  non  c He  verfam.  Ipfacnim  civitas, 
acquiiitonominccxindclocnplctior  fodacft,&  prcunia  utiquc  in 
illius  rcm  &c  utilitatcm  verfa  diciiur,  cui  pcr  iUius  danoncm  nomen 
acquiritur,*/.  j.§.  5./.|//r/w  rem  verfo. 

Undc  t  cum  Beloldo  de  mutuo  §.  zo.n.t.&lib,  1  ,politU.cap.i  r.thef.  1 4 
df .  iofert:  ctiamfi  in  publicam  civiia(is  utilitarcro  pccunia  non  el- 
ff  t  vcrfa,led  Piincipi,  vcl  altcri  mucuo  fucrit  data,  nihi]  orainus civi- 
cas  obligira  erit. 

Imo  f  quod  amplius  eft^  pofteaquam  civitas  aliqua  fc  pro  dcbi  i  J 
co  aliquo  obligavit  fola,  poftea  ftatuspauix,  aut  lota  provmcia  (cj 
obliget  pro  eodem  dcbito,  nihilominus  adh  jc  potcft  pro  illo  dcbi  1 
tocivitasiUa  convcniri,  n\C\  novatiointcrccdai,*  Pcc,  l^cckius  (/e /wr.  i 
fijlend.  cdp.  4.n.  tj.m  fin.  mtht  /.  /  j.  | 

His oronibustacccai(,cjuod  multzcivirntes ccns**  vrlu^uras perjo.  f 5 
annos  folvcrintiquihbc.  auttro ,qui  pccuniam  ctia  non  acccpit  ccns*^ , 
tanadiu(olvendoad  e^s  poUhacquuq;  pr.tjt.indos  oblignctur,  viJc 
fimilcquid  apud*Ga!p^Kod.  ricu»n  de  unmu  cmerfiruu  redmbm  lib.u 
^.17.«  <J  quiadiuiurna  pracftatioullirarum  cb  garciiara  infuturii, ' 
maxiroc  fi  cau(a  prcftadonis  appareat,  vcl  (pecificc  ptobata  fii,  pcr  \ 
icxi.ml  cum  dc  mrem  verfo  6.  ff.  de  ufur  ixbilongt  ccmpoiis  fit  mcntio,| 
adde  /  i.C  defidetcomm  l  Itttbns  lo  C  de  agrtc  cr  cenfitAib.i  i  J.qut fimtffes 
il.ff.deufitr  /  j.er  ^.Q.eod  ^llagcinntrud.diufuufurdrum  cap.S-n.i^o. 
&feqq.\xbin  i  T4-tcnipusdcccm  annorum  »ntcr  pra^JciUf  s  iic  viginti; 
intcr  abfcntes.  (ufhccre pu>at,pcr  tcxt.  &  auihoriia.es  a fc  allcgaias.  | 

In  contraiium  autcm  '  q  iodciv.tas«fhcacitcr  non  fit  obligata,  '7 
&  quod  crrdtor,  fi  veiit,  iplos  Commillarios  provmcialcs  con-, 
vcnirc  poftit,  imo  convcmic  ucbcat,  vidcntuc  faccic  lcqucniiaj 
argumcnra. 

Aj  Piimo' 


I 
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^/ESTIO  PKIMA^ 

g  Primo :  qu6(i  t  civiras  roucai  dntJone  obb.^nti  non  po(Iir, 

I  utilitaiemejuspecunia:  verfsB  non  funt,  L.  Civn^^  ^'7*f^^  ^[^^^^^^* 
uialibilaiius  dcclaravi:  atqui  in  rci  vericate  pccunia?  muiuo  acce^ 
pt«  iafiippofita  fadi  fpecic,  &  tcrminis  qu«ftionis  noftr^,  non  tue- 
runt  vcrfae  in  utilitatcm  civitatis,  fed  provinciae.Ergo  vd  civitas  non 
oblig^fur,  vcl  faltcm  non  efficaciter,quia  crcditor  exceptioncPa«»w 
nonverfd  fubmovetur,  A6tionem  autem  nul  am  haberevidetut  a- 
dor,  vclcrcditor, qui  perpetua  cxceptione  rcpellitur,  L.  nonvidetur% 
li J.nihil  iiz^ ff.de R.l.argJ.  ioi.ff.de V.  S.  &(  d^bitot  non  cft,a 
quo  peti  ncquic»  quia  na<5us  cft  cxceptioncm  iuftam,  /.  Marcellf^  66. 
ff.de  B.L 

Secund6:fi  -fqms  alccrius  nomine  pecuniam  credidcrir,  noti 
ei,  quicrcdir,  fedeicujusnomine  credicur,  adio  compctic,  /•  certi 
condiRio ^9.^ ftnummosff.fi certum pet  L  2.       mutui.  ibi.  iienim  tale 
efi.ff,  d.  r.  IfiitA  116  S  Chrjfogonm.  ibi.pUnefiltberff.  dt  v.  0.  L  2.  c.per 
quasperfon.  Ergo  a  contrario,  fi  quis  aherius  nomine  pecuniam  mu« 
cuo  accipiCi  non  concra  cum,  qui  accipic,  fed  contra  eum,  cujus  no- 
raine  accipicur,  aftlodatur,  (  vidccur  cnim  tantum  inftrumcotum 
alfcrms,  qui  per  ipfum  longa  manu  accipie  :)atqui  civitatcs  in  p ro-| 
pofico  cafu  non  acceperunc  (uo  nominc,  fux  ucilitatis  &  lucri  causa ' 
(ficutiincontraAibusaliasquisqjfui  iucri  caufa  conirahit,  l.d^io^ 
numig.^  i.  ff.de  0,&  A,  Lfivoluntate  %.C  derefcmd.vend  po- 
tius  nominc  pro vincix,  ^antl  ff<  nut  UVi  OTrtOKn  »nb  J^AVi^  ii^X\\)tU 
Ergo  conrra  ipfam  provinciam  adlio  dabiiur.    Licet  t  enim  con- 
tra  alium,  quam  cui  creditum  eft,  aftio  non  detur.  /.  fi  non  5.  c.ficert. 
pet. id  tamen liroitatur ;  nifi  is  conveniatur,  in  cujus  res  pccunisv  ab 
alio  mutu6  fumpta  eft,  veluti  fi  adroiniftraior  civitatis  mutuum 
contrahat,quocafu  noncontra  ipfum,fcd  contra  civitarem  adio 
datur,arg./.fiw^27.j(f.yj  cert.pet.  NicolVigel.  meth.jur.  civtL  hb. 
1 7*  c.  l.  q.  j.  reg.  t.excep.  5,  idcna  cft,  fi  tutor  nomine  pupilli  a^cipit 
arg.tt.ff.quandoexfaRotutoris.  * 
Si  dicas,  id  t  tunc  tantum  procedcre,  fi  crcditor  conteroplatio. 
ne  altcnus  mutuum  dcderit,non  fi  dc  illo  nihil  fiivit,pcr  text.  tn  l  eum 
ij.  C.ficert.  pet.  ubi  ablmpp.  rcfcriptum  fuit,  eum,  qui  mutuum  ac- 
ccpir,  piincipaliter  obligatum,  obnoxium  remanctc  oporrere  Hcei 


cxpli 


nai 

crf'-J 


Early  European  Books,  Copyright©  2012  ProQuest  UC. 
Images  reproduced  by  courtesy  of  the  Biblioteca  Ncziona 

CFMAGL.  2.6.47 


lo  rcs  alicnas  crcd.dcrir»crcditorc  non  contcmplaiionc  Don.in.  .c. 
rarn,  id  cft.alterms  rautuantc,  vcl  fsrnorl  dantf .  Quod  Gothof  ita 
crphcaNin  niutui  obiigationcconf.dcrari.quidcontrahcntcs  Intcr 
le  cgcrinr,  non  quid  dcbttor  cum  tcrtio  cgerit ,  vrl  aUtcr  eatij ,  qui 
mutuam  pccuniam  furopfcri, ,  tcncri,  hcct  in  res  ah.nas  lumpfcit, 
per  Rattoncm  :  t  nec  cnim  anxic  &  curio$c  inquirendum  clTc ,  in 
qua5  aut  cujus  utihtatcs  fumpfcrir.  fcd  quis  fui»plcrit,  licct  in  utihi.. 
tcm  altcrius  pcrionac, 

(^aeroadmodumt  in  f.roih.fiquis  magiftro  navls  pccuniam  ad 
rcficicndam  navero  crcdideris,  i$  aurcm  in  cum  ufum  non  iropendc 
rit.adhuccreditoriaaiocontraexercitotemdabitur,  /.  i.  $  unde 
qturtt^.i^WA  nonopottctcrcditorem  ad  hoc  aftringere,  ut  ipfe  rc. 
fiaendsnavjscuramrecipiat,  /.  7  jf.  <fc  rrm,f.  videqujefcripfi  S 
Z. ».  5 1 .  mjt.  quod  cum  to^  qut  in  alttn. 

Refpondeo.- 1  verum  idquidcm  «fTe  ordinari^  loqucndo.  fal- 
lct«  autcm  m  cadbus,  quibus  lege,  cxprcfsc  volunr.  mutuararium 
nonahtetteneri.nK.  In  utilitatem  eju,  mutuum  ce(Ietit,&  in  quc- 
bas  verf.o  ab  ipfo  creditore.probanda eft,  veluti  in  EccIcfia.pupiHo, 
filio  famil.  Lo(zrxs  dtjur.mmrf.f.  j.  c.  4  »•  .  J.  tuncenim  utiquc 
creditor  cunosc  inqu.rcrc dcbct,  an  in  cum  ufum  iropcnfura  raum- 
um  fit,  .ti  qaem  debu.t,  pet  tcxt.  t  cxprcaum  in  d.L^.  tnpr.  ff.de  txtr- 
«Ww.ibl:quod  ccrtc  futurum  cft(ut  viddicet  cutiosc  inquiterc  dc- 
beat>  nccclsa  habcatprobarc,pccuniam  in  rffcaionero  erogataro 
ad quera  tcxtum  notar  Gothotrrdus/,f  4.  aliud  elTc in  minorum cau* 
$a/. 2.  C.fiddvtrfmcrtdit.  &  in  ciusa  civitatis,/  ij.f  dtreb  crtd 

Neq;  t  hoc  novucn  eft  in  ,u.,.  ur quis  attcndcre  debeat^iilq.  c 
ufuro  pccunia  a  fc  cred.ta  iropendatur ,  fic  enim  f.  fer vus  pecum-am 
accepu.quafi  in  tem  Domini  verfurus,  cam  taroen  non  verterit  Do- 
ro.tjus  non  tenctur,  VlpJ.^ .^.fdttnremverfo.  per  Rationem  :quia 
curiofus  debetclTecreditor.quo  vertatur,  &quomodo  fervu*  pccu- 
n.a  routuo  data  utatur,  Harprtibt  adS.^.n.t  o.  tn(l  quodtumto.  Sic 
fi  mag.nro  navis  pccunia  crcduurad  refc(itioncro  n.ivif,  noo  debet 
creditorprorfuselfeincurius,  fcd  curiofus,Gw/w/.4<// ftn^npr.tit.  6.ff. 
dttxerctttr.  utattcndat  ad  ea  quioqj  quacnotatGoth.J./.^„.,„ 

Sic  emptor  rerum  immobilium  civitati,  cutiofuscffe  dcbet,' 
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Ljuo  pccaniavcrcatur^qaiaptobare  dcbct  verfurri  /iiiflc  prcuuoiin 
utilitatcm  Rcipub.r/^t;  ^  Loftump.^,  de  jureunivcrfit.  cap.    9i.  8. 

Et  mcrit6 :  quia qui  contrahit  cum  alio^dcbet  fcirc  condicioncm 
t\\isJ.quicumalto  ip.f.  i.R.  I.  Ergofqui  curacivira^c  contraliit, 
fcirc  debcr,  cam  non  .ilitcr  obligari,  nifi  pecunia  fucrit  vf  rfa  in  c jas 
utilitatero»  d.L  tj.  ff.  dereb.cred.  Og"^^^"^*^  ^"'"^  j""^'^  ncmincro 
excufat,  iregula  inpr.  &  §  3./.  dejur.  &fa£l.  ign.  Ergo  cautus  & 
curiofusclTc  dcbct,  ut  prcunia  bcne  collocctur» 

Similitur  t  Ecclcfiar,  vel  piis  locis  crcdatur,  *  Sovell.  i  to.  c.  6. 
§.  3,  ubf  Gothofred.  Ut.  H.  notat;  non  omne,  quod  mutuo  accipit 
adminiftrator  Ecclcfiar,  imputari  raiionibus  £cclc(ia(licis,  fcd  id 
tantum,  quod  matuum  in  utilitatcm  Ecclcfia  vcrfum  cft,  Sc  Ut.  l. 
quodcrcditorEcclcnadicus  probare  teneatur,  pccun  as  mutuo  da* 
tas  in  rem  &c  utiUtatem  Ecclcfia!  convcrfas  fuifTe. 

Undc  t  idem  ^  Gorhofrcdus  adauth.  hocjus  C.de  SS.Ecclefu.  ali- 
terenim  Ut.  e.  notat.ctiam  cmptorcra  rci  Ecchfiafticac  curiofurB  cl- 
fedcbcre,  quo  prctium  vcrtatur,  idcm  dcciviratc.Cai  jrzoviusp.  2. 
confi.  6.def.  xj.w.S.ubiin  gcnerc  tradit,  quodis,quicontrah:t  cura 
pcrfona  minus habilijcuriofuseftc  dcbcar,  de  veifione  in  rcin. 

Tcrtio;  t Princeps  juftit  routuum  accipc ro,  &  in rcm  Principis  vcl 
provinciac  pccunia  ver(aeft,liccr  ergoailio  direfta  contral\incipcro 
vcl  provinciam  non  detur,dabitur  lamen  obhqua,  videlicct  condi- 
ectoQzix\txtvi}iiyxoyquodjujfu,yQ\deinremverfo.  Si  cnim  cx  tutotis 
curatoris,  procuratoris,&  adminiftratorum  civitatis  juflu  adkio  cb- 
liqua  quodjuffu  datur,  quia  locoDominorum  habentur,  uti  noiavi  ad 
§  i.n.i].  inft.  quodeum  eo  quimaUen.  cur  non  ctiam  tunc,  fi  civii.is  ex 
juflu  Principis  coniraxit,  &  pccuniam  acccptain  in  utilicatcm  Prin- 
cipis  vcl  provinciae  vertit? 

Quarto  t  ci-vitas  vcl  oronino  non,  vcl  ccri^  nuU^  alia  dc  caufa 

obligatacft,quam  quiaaftioncmSc  nomenacquifivit,are  /  ^ 
f.  de  in  rem  verfo  Ergo  cedendo  aaioncm  crcditori  hberabitur  d  §  c' 

&l.quoddebetursi.fdepecul.ciyxctmdmod\iminf^a  pliuibus*&  (a^* 
pius  oftendam :  Si  crgo  adio  dircda  contra  Camcram  Principis  vc* 
Provinciam  non  datur.  utilis  tamcn  dabitur  cxcelTionc,  quam  ^rGu^ 
&  aequah  frudu  contra  Principtra  vcl  Provinciam  inft  tucrc  oo^cft 
atq;  contra  civiratcnr  dire6tam.  p^Ji^", 
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Si  T  dicas :  Principcm  vcl  Proviiiciam  cllc  dillicilif  convcnd- 
onif,  civitatcm  aiucm  Facilius  cenvcniri,&  cxciui  pofsf .  Rcfp.id  tc- 
re  fuic  fftcda  clsc.  Nam  li  civicas  nolit,vcl  non  posfit  aliquid  prx- 
rtarc,rccurrct  ad  Princi/cra,  ut  (c  in  communi  causa  tucatur,vcl  pa- 
tictur  fc  in  ius  vocari  coram  rrincipc,qui  vcl  favorabilis  iudcx  ciit, 
vclccrte  non  ita  duriii,  ut  in  p!us  civiratcmcondcmnf  t,  cju.im  civi- 
tasa  Camcra  conffquatur,  Etin  ctfcftu  idem  fcrc  crit,  acfiPrin- 
cipcm  ipfum  convcniiscr.  Quid  crgo  crc ditor  inanibus  (csc  (umpri 
bus  vcxabir arg,  *  /.  i.  de  tnofpuos  tcjiuw.  Quid  pcrcircuitus 
quTrft,quod  absquc  arabagibus  potcft  ?  arg.  /.  tJulh  lo.  hde  judtciis. 
Cur  totmidabit  ab  initio  ingrcdi  cam  vi:m,  qaar.i  poilca  inccdcrc 
COgc:ur.'arg.*N(?V.  4.  C.  J. 

Quinto  ;  t  CamcraDncalisvrl  Provincia  (c  ipfam  ad  iioc  of- 
fcrr,qu6d  vclitcrcdita  illa  pgnofccrc ,  &  (olvcnda  pcrconllitutuir! 
in  lc  futcipcrCjCo  quod  parum  cius  intcrlit.an  a  ci vitatibus,  hn  vcro 
ab  cxtraneis  crcdiio  ribus  cxigatur.his  vcl  illis  folvat.  Ergo  non  dc- 
bcmusdca6tioncaliqaav:cntracamcramoompctcntc  amplius  du- 
bitarc^  fcd  nccdc  prohcun.  Sicutcnim  parum  intcrcft  Camcri» 
vcl  Frovinriarcui  (olvat  ritaparum  intcrcft  crcditoris,a  quo  ipfi  la- 
tis  fiat.dnmmodo  fatiifijt,  arg,  ifolvoiJo  i9  .ff»  de  re^at gcjl.l.  SofHtio- 
ne  %].ff.dcfol!"  V  ' fcrf.Nequchisobftantfundamcnta(up#incon- 
trarium  allat^ 

Namtadprimum  r  cxtumln'^  l.etim  cui  n.ideohligat.  Rcfp.  'j4 
vcrum  cdc  criam  in  noftro  propofito  mutuantcm,  fivc  crcditorcm, 
adtioncm  contracivitatcm  inftitucrc  poflc,  &:  dcbcrc,  &  adioncm 
contracam  rp/a;m  fundatam  cflc:  civitatcrc  autcm  tutaro  cftc  cx- 
ccpt  cnc  non  vcrfxinciusuiilitatcra,  Si  crcdirrr rc plicif,  imo  ci- 
vitarcm  acquifivi(Tcncmcn,&  adicncm  ,  pci  */.  5.  ^  jf,  de  in  rc9i 
vcrfo,  duplicarc  potcft  civitas,fibi  non  cxpcdirc  nomcn  dcbuons 
babcrf,  proindccrcditori  adioncm  ccdcrccuirquc  prccuratorcm 
in  rcm  fuam  ficc rc  vcllc  qtiod  civitas  bccrc,  &  crcditor  admiticrc 
dcbcr,  pcr  d.  *  /.  3.  f>  f.  Ratio  ;  quia  nulia  alia  dc  cau(A  civiias  cx  }  5 
mcntc  La  tcrbachii  cft  obl  gata,quam  quia  a^iioncm  habct :  obli- 
garuraufn  cxro,  qnia  h.ibct adVioncm  ,  ccdcndo  cam  liberatur, 

^  glos.  in  i  quod  debetur  ^^ff  depecui  
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I  A.iaiterani  t  partcip  rcxtus  Rclp.  iitiquc  nctio  if  n";  dircdb.-im 
crcdicoticontri  Caaicrax  ducalcm  nonconccdi,qu:'3Ci!!T>  t^,  r.ihii 
contraxit :  datar  vero  vcl  utilis.fi  nimirum  civit.ircironicn&aAi- 
oncm  ccdat ,  vcl  fine  cc'sionc  obliqua,  qiiod.  iujfu  vc!  ds  iu  rtm  verfe, 
qus  datur  contra  eum,qui  iulTit,vcl  in  cuiu«  rcm  verfHm  cft,  illi,  ^ui 
pccuniam  dedit ,  vide *  Myiifing.  ad  §  putma  ^.n.  t.&  i,  S<  quae 
CcdpCiddd.  §  4.«.  lyvid.fup  r,  jc. 

Ad  tcxtum  t  CccnndMxnin* l.nonadverfits  i^.  c.ficcrt.pet.Ketp- 
ordinaricloqucndo  ncminem  poiTe  invito  creditoii  fno,  dclcgi^re 
I  dcbitot^m ,  &c  ca  rationc  fe  libcrare.dicendo  :  vadc  (?c  cxigc  Titi- 
I  um,quimihi  dcbct  tan:u  &  tanti'*/.  i.c.dc  l  ov^t.^^ivcCenh.v.fu.ff  de 
alienAt  jud.  mut.  cam idem  c.  eod.  pcr  R  arioncm  :  qu/a  in viti;s  nemo 
«-ogitur  matare  debitorcm  (uuin  ,  etiamfi  magis  idoncus  oftcratur, 
'^l.fi  mandatu  meo,  45. /'« tnar.d.ui:  unde  «tiam  civittj,  fi  hiberctali- 
qucmalium  debitorcm,qoaiu  cum,  ad  quem  pecunii  acceptapcr- 
vcnir,  non  poflet  illam  dclegare,  &  ci  ratione  fc  direao  liberare. 

Sed  qui :  fcivitaf  in  hoc  privilcgiata  eft,&  jure  fingulari  ntitur, 
utnontcncatur,nifipccuniafuerit  ver(a  incius  utihtattm,idco  per 
indircdum,opponcndoexccptionempecuniae  non  ccnvcrfae,  co 
dcduccrc  poteft  crcditorero,  ut  vcl  alitcrprobare  verfior.cm,  vcl  li 
adioncm  tantumacquifitam  opponat.cam  ipfam  adlionem  fibicef- 
lam  in  folutum  jcciperc  cogatnr. 

Multa  enim  f  per  iiidiiedlum ,  &  iti  confc qucr.iij >r.  r>c rmic- 
jtuntur.quxprincipahtcr&dirctaoficridcncgantur.arg.  *  Lj  inpr 
ff  de  auth  tut.  Gail.  i.  obs.  19.  «.  i .  idcm  x.deP.P.c  6  n  11  Cum 
nacre{ponfioncconcordatglof$am4.  /.  n6nadvcrftu,  i  c.  y.  pofiula, 
ubieamuucrmini,itacxplicar.&^icir,camproccderc,  quaa^o 
Don  .deotcn.tur  ahqui,,  quia  habcbat  a<a>oncrr,  alicis  ceUioticro 
proiuftapr«ftationccf,c,a.g./  <iuoHclmrsi.infm.ffdepecul 

modo  Refpoodrr.potcft.quoadpr*ccdcntc,,&fcqucntc,.  ^  Cum 
cn.rnagloiU  .f  * L  tt.u.  pofiuUs &c     Co\eto  d.  «.  J45.  tanquam  c 
.«Jdcm  tcnor.scomungantur,candem  ctian,  cxplicationcm  &  i^i 
tationem  racrcntur»  Aliterrcfpondctur;  crcdiloretn  v 
acopcn^^^^ 
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non  poirit  (olvcrc,  * auth.  boc  mfi  c.  de  (blttt.  Nam  in  ncccflitate  ct- 
iam  dcbitor  privatus.qui  pccuniam  non  habct,  &  cmptorcfii  non 
rcpciitio  rcbui  luij,  porcll  rcs  (ua$  in  folutum  dtxCy*  Sovell.^.c. 

Aii  quatturattfxttim  m^l.  fits  8.f.  rfr/^oylri.  Rcfpondetur,  ncs 
iQ  illo  cafu  non  vcrfap,  Sapponimus  cn1m,pccuniam  a  civitait  mu- 
tuo  acccpiam,  &  non  Je pofitam  hiiilc.  Nam  quia  dcpofirum  non 
conccrnit  utilitatcm  civiratis,  &  non  potcft  citra  crimcn  fiuti  vcrti 
in  cius  utilitatcm,  idco  priviicgium  civitatum  in  dcpofito  ccirar,  & 
fi  adminillratcrcs  dcpo(itam  pccuniam  alreri  crcdidcrint ,  abiquc 
confcn^/  '^s&c!vium,iplifclitcocbuntur :  fi  cumconlenlu, 
toraco'.  .15. 

Adtttxiumqaintumm*/.  ^^.ff.deccndifl  indeb.  Rcfp.  no$ 
itcrum  non  intermmis  pccuniac  indcbitcfoluta?,  fcdmutuatac  vcr- 
fari;  fiinftes,indcbiiumpcr  indccondlcipolTc  5  acfiquii  mutuum 
acccpilfct,  *  §  /V.  qtio^  y-viji-  quih.  viod,  re  comrab.  ohlig.  Rcfp.  Ergo 
civitatcm  fi  quis  taiis  caiui  contingcrcr,  ur  ci  in  dcbitum  folvcrctur, 
&  pccunia  ad  Camcram  I^  '       -         nircr,  non  !^  '  in- 

dcbiti condi(flJonc,quam  n*.  .  ^iaty^  ^^d.  i.    .    .  .  .^V^. 

AIitcrtRcfpondcttglolIa;(i  ii,  cuiindcbirum  foiuiumcft, 
non  fir  foivcndo,infub(idium  i  lum  conucniri  poflc,  cui  proficit  fo- 
Iutio,rff{j.  l.fm.  tnpr.ff.  deeo.f^erqitemfactumiri  quomcnor  fii^ro. 

Ad  tauftoritarcm  Colcri,  Mevii ,  &  aliorum:Rf  fp.  D  fto- 
rum  didi  carc nnicflc  artcndc.  n  .quatcnui  Irgibus  a  fc  allcpatis  funt 
confcntanca,  *Hirpr.  *<rfpr.rir.r/rofc/r^  qu^tex  dehcl.n.  \  4.  Mynfing. 
cent.  j. ohs.  6i,n.  6.  t.^ntumq; iii  crcdcndum,quan!um  probanr,Har 
prccht  hc.  ctt.n,  /5.  &  ad  dccifioncm  caufacauihoiitatcm  lcgis  eilc 
nrcclTariam,  D.  d.  ad  l.  t.c.de  II.  fflos.  ibid,  Sch:.id.Ujuos.  tn  proccmto  injl 
cumitaquctcxtusaCoIcro&aliiiallcgatiid  non  probcnt,  quod 
ipfi  atTf runt,ipforum  allcrtioni  minimc  ftandum  cfTc. 

AdRationcm  Colcri,  quod  fufticiat  figilli  appofirio,  con- 
f«ftiociviratis  dcacccpro  mutuo,  &:  cautiodc  rcddcndo,  Rcfp.UU 
pianura  in  *  l.  civtt^ts  1 7.  If.  de  reb.  cred.  amplius  aliquid,  vidcliccr, 
quodinutilirarcm  ciuspecuniac  vcrfac  fintdcfidcrarc,  rcquifitorum 
autcm  uno  dcficicDte,nulluin  cft,quod  agitur,  Wcs.  \  2.  n.  2.  injl.  de 
ufu  cap.  id.n.  ^.ff.d.  reb.  eor.  

6   1  Oiiniii 
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rz  ^jESTIO  PRIMA. 

Qaodii  t  autcm  omnino  valida  eft  obligacio.non  minus  coni' 
pctic  civitati  cxccpriora«(7«  m/i,quam  mafico  cxccpno  aw/  niimra 
ttdowXc\:c<\hoi\t\c^^UQnon  foluu  pccunU^  filio  familiai  cxccptio 
Scti  Macedonlinh]n on  obftantcconfcfiionc,figii!i  appofuionf  i  &  rc- 
promiflionc  dc  rcddcndo. 

Ethoctiproagnoscit  civitasbonam  fidcm,  fi  obligationcm, 
qiiam  habct,  trcdirori  ccdar ,  quia  non  cupit  crcdirorcm  pccunia 
fua  dcfraudarc,{cd  alium  dcbitorcm  fuo  loco  fupponcrc, 

Ad  taltcram,quod  cx  figilli  appofitionc  &c.  intclligatur  con- 
tradluscommunicato  concilio  Sc  dclibe raro  animo  cclcbratus  &:c 
Rclp.  fi  haec  Ratio  va!crer,(cmpcr  Sc  indiftioifleciviras  obligarctur, 
quotics  inftrumcntura  obligationis  appofito  figillo  crigcrctur* 

Imoficonftcc  t  communicaro  confilio  muruum  acccptum, 
non  aliadc  caulacivitas  obliearur,  quam  quia  pracfumitur  pccuni^ 
in  utilitatcm  civitatis  vcrfa,"*  Lofacus  dejure  vmverftt.p.  4.  n.  8. 
&  9.  pr  ifumptio  autcm  cefTac,  fi  vcricas  apparcc  in  concrarium,arg. 
/.  nuptura  57.  jf.  dejur,  dot.  Myns.  cent.  5.  obs.  65.  n.  5.  vidclicct  quoo 
pccunia  non  fucrit  Ycrfa,fcd  ad  Camcram  ducalcm trafta. 

Ad  cci  tiam  t  Ra^-ioncm  Rc(p.  civicati  mucuura  una  manu  ac- 
cipicncr,&  alccra  Pilncipi  rcddcnci,nihil  impucari  pofTc  ,  quiacius 
nulla  culpa  cft,cui  parcrc  ncccflc  cft,/.    damnum,  i6^.f.deR  I. 

Ad  praciu.iicia  t  five  rcs  allbi  iudicatas  Rcfp.non  cxcmplis,  fcd 
lcgibus  iudicandum,/,wmaio*  c.  dcfent.  &  tnterlocut.  &  judiciscirc, 
magis  fpcdarc,  quid  ficri  dcbcacqiiam  quid  ab  aliis  fa Aum  &  judi- 
catmu  hc,/./ed/iccf.  n.  jf.de  off.  pr.<ftd.  rcs  cnim  inccr  aliosafta  aliis 
nonprarjudicac,rf.Corf.miwf.4/.4a././ip/6}.  in  pr.  ff.  dered.jud. 
forceinaddu<ais  praiudiciiscivicacesnon  allcgarunc  cxccpcioncm' 
pfcw.  w(?wver/i,  vclfcnonobtulcruntad  ccflioncm  nominis  facicn- 
dam,velalia  circumftantia  t  inrcrvcnit,quae  judiccs  movit ,  ouia  vi- 
dclicct  ipfaecivitatfs  vcl  oppidapccuniam  mutunm  nonacccpcrunt 
fcdprout  ipfc  Colcrus  rcfcrt,  pro  Principc  vcl  Comirc  mutuantc, 
tanquamfidciuf$oresintcrccflcrunt,&fc,ut  principalcsabligarunr- 
privilcgium  autcm,civitatibui  in  mutua  pccunia  acccpta  indultum ' 
ftridac  intcrprcrationis  cft ,  &  ad  alios  contradtus  non  cxtcnditur' 
Sicuri  in  fimili  films  fam  r  cxcrnrtone  Scti  Marrdoniani  nivamr  ii 


^jESTIO  primj. 


mutaum  accf  pittnon  li  aliura  coniradhim  cclcbravir,  uii  ollcndi.  §. 
7.  w.  6^  &  ftqq.  tnjl,  qnod  cum  eoj  qut  in  aUcn. 

Ad  tcxt.  t  in*/.  j.  ^  5.  6"  6.  ff.  liewremverfo  &  RationcmLau-  jj» 
tcrbachii,  quod  civitas  accjuilito  nominc  locuplccior  ccnfcatiir  fa- 
(fla:  Rcfp.incivilc  cfTc,  nih  tota  Icgc  pcrfpcda  una  aliqiKi  panicula 
ciuipropofita  judicarr,/.  iw^iri/tX4  if.rf. //.  Si  D.  Lautcrbach,  qui 
in  aUisrcfiitandis  Jc  carpcndisplusacquo  iibcraliscft,  tcxtus  afc  al- 
lcg;^tos  bcnc  inlpcxilfct  in  S  6.  ninil  omnino,  w  §  5.  M^tem  dccifionc 
cumliraitationcinvcnidct;  vidclicct,  fi  Scrvuimutuaius  nummos 
d  me  aliis  cos  crcdidcrit^rf^  in  rem  verfo  Dominum  tcncri,qula  nomcn 
fi  quxrttum  cll,  addita  h.icrcftri6l«onc  :cx  qua  caufa  hadlcnus  crit 
Dominusobiigitus,ut  fi  non  putat  ibi  cxpcdjrc  nomcn dcbitorii  ha 
bcri,ccdatcrcditori  aAionibui,  prgcuiatorcmquc  cum  conftiiuat. 

Ex  quo  t  fcxtu  rc^^c  Infcrt Rudolpl*^  Volckmar  HcfT.  iniU 
lujlrib.qa£jl,ex  edtcloquoicinnco^p.  6^n.  ix^.&feq.  f.  jjo.quodDo- 
minus  non  prarcifc  tcttcatur,fcdq'i6d  ccdcndo  adioncm  libcrctur, 
B  trtbol.ini  quoddihetur  51.  w.  r.jf.  depccul.pctKiLtioncnifup.adpr. 
ar^.  rclatam,  cum  Dominus  idco  tcncatur^qaia  adioncm  habct ,  &c 
in  omnibui,  quos  idcirco  tcncri  dicimus,quia  habcnt  adlioncm,dc- 
Icgatio  pro  iufta  pracftationc  fir,  d.  /.  ft.  Sic  fcripfi  decad.  ^.patroci- 
nif  qu£[l  t.n.  jo.  quodctiamisdtcaiurlocuplctior  fadui,  Sc  adpin- 
giliorcm  forranam  rcvcrfus,  quiadlioncsquasdam  acquifivit ,  fcd 
addidi  n.  ^  i.Rationcm,  quia  is,qui  adioncs  habct,  faccrc  ahquid 
potcft,vidclicctadioncsfuasccdcrc,co;;/fr  decad^  i.q^  i.n.  44.  cum 
muUis  feqq. 

Ad  t  id  q^iod  cx  Pcckio  allatum  cft,  Rcfpondco,utiquc  fi  civi-  54 
tis  ah^jUa  fcmcl  cfticacitrr  fucrit  obl;gata,obligatam  mancrc  ,  licct 
poftca  provincia  fc  obligcr,  Ratio  :  quia  conftitutum  priorcm  obli- 
gationcmnon  toUit,  (cd  potiuialiam  adjicit,  undc  fi  quispro^ilio 
conltiiuit  fc  [oluturu,ad  hucis,proqao  cunftituit,  obligatus  manct, 
l.ubi  li.ff.  depec.  conjlit.  l.  15.^.  de  mnnfverfo  Goi^\of.  add.l.  ig.  Ol- 
dtn^oi^.  m clali.  jorem.  ail.  clafs.  4.  acl.^.mpracl.n.  4.  \V>scnb«w.  13. 
infin.ff  de pec.ibjlttut.widc  quas  fcrip fi  ad^  9,rfr  acl.  ruh.de  conjltt.pec.n,  J  4 . 

Si  dicast  cum  Colcro  n.  ^^y.ctiam  civitatcm  cx  conftiruto  55 
tcncri,  fi  conftituat  Principit  dcbitum  cx  burfa  communi  folvcrc . 


5^ 


57 


5« 


J9 


60 


^4  ^M^TIO  PHIMJ.   

Rcfp.  nos  in  hoc  cafunon  vcrfari.  Supponimus  cnim  ci viratcm 
pecuniam  ab  inicio  acccpiflc ,  &  obl/gationcm  primitus  con traxlfft» 
quod  non  potcft  pro  conftimto  babcii.  Quia  quod  conftituirur, 
dcbct cflc  dcbitum  cx  priorc  aliquaobligationc,  adqnamconftitu- 
tum  rcfcratur,  /.  ha^lems  n.ff.d.T.  vid  quar  fcrlpli  loc.  itt.  n.ti.& 
in pr.  tit.  iuji.  de  fideiwf.  n.  7.  ubi  dixi,  in  hoc  diftcrrc  fidciuflorcm  a 
conftitutorc,  quod  hicnuda  convcndonc  conllituat  fc  foluturum, 
quod  iam  antca  dcbctur,  &  fic  fcmpcr  fcquatur  principalcm  obli' 
gationcm  iam  contra6l:am,Schncid. iti^/.  n.  6.  Myns.n.  y.&i. 

Ad  Ratioucm  f  ultiroam  Rcfpondai  potclt ,  privilcgium  io 
libcravoluntatcprivilcgiaticonfiftcns  cx  mcntc  aliquorum  non  u- 
tcndononpcrdi^vid.  Myns.  rf^f^i.  *.  refp.  Ip.n.li.&i^.  Qiiodfi 
haec  Rcfponfio  non  p!accat,alitcr  Rcfpondcri  potcft^  cxccptionibus 
aon  prxfcribi^non  modoad  }o.annos,fcd  nccia  aetcrnum,Wcfcnb. 
n.  I }.  c.  decxcept.  Ergo  ncccxccptioni  pccunix  in  civitatis  utilitatcm 
haud  convcrfo. 

Porro  t  licctDd,  dicant  diuturnam  praeftaiioncm  ufurarum, 

vcl  ccnfuum  ad  illas  iijpoftcrum  folvcndas  obligarc  ;  i J  camcn  rc- 

limitat  *  Gajp.  Rodcricus  q.  17.  n.  6.  de  annuis  redttiUt^  nifi  con- 

ftct  dc  initio  vitiofo,  vcl  dcfcd:ivo,quia  tunc  omnis  pr«fcriptio,  vel 

quafi  poftcsfio  indc  fcqucns  fupcr  lllo  titalo  fundata ,  codcm  vitio, 

quando  continuatwr,quotidic  inficitur,  &  fic  quocunquc  temporis 

lapfu,vck]uafipofleifioncnonobftantc,rcmanct  rcdituj  ia  cadcrt 
qualitatc.in  quR  apparet,fui (Tc  ab  initio. 

Alitcr  t  Rcfpondct  ^  Hagcn  de  ufu  ufurarum  cap.  8. «.  r  40  cim 
feqq.  cx  diuturna  (olurionc  prccfarai  quidcm,quod  folutnm  clt  dcbi 
tumfui(rc,&huicpr«fumpiioni  ftari.doncc  contrarium  doccatur 
atcontrarioprobato  diuturnam  hanc  pri^ftationcm  ad  pr«ftandum 
mpoftcrumindcbitum  folvf  ntcm  nunobligarc,  adquod  addudr 
tcxtus  &  audorcs,  qai  videri  pofsunt. 

Fx  qu:bus  t  omnibus  concludo  :  qu6d  civitas  tcncamr  cui 
^Iem^p^;«r.cxmuruo,qu^^  non in  utilitatcnn  civitatis  convcrfi  m' 
(cd  ad  Camcram  Principis  translatum  fuit :  exceptme  autcm  pecu^ 
nonconverf^, &c  ccfilone  noir.inis  fctueri pofic.  ^ 
 jjli^Q^^lf^  t  conftitutionc  ^^"^^^^^'^  ^m^^ 


in 


in cauffl rfcbitorum  emiTTa"? 7. ita provifum cft,  STTitSWf 
^}?**ircft/n>e(d)<  ftcl)  vcn  &cfi  ^cmcincii  tvcfcii?  uwv-n  tn  (5c()uffccii  i 
(;c|tcctf/  vmi&  5H  fcic()cmv^ nt»  \\)x<x  v>  f)iiitV{r(?rtc&cii5>nrc^(.  c&cr  &cro  i 
^ii!it;fc{?ajftinit  viiilcticti  (iii  i>j<  ^,ui^  gaiijcii/if .  .0'^«  £>cr(£l)iu-furfr(.  I 
J^ortratfi/VMi^  iXcijicrttii^cti  i)al)in  ju  fcbc/  ^aP  tf)n<ii  l)cn  (Statfcu  \,ni&  1 
9}?arrftcii_iii  &cii  jcit^jcii  fc^til&cn/  ivo  |ic  &as"©c(t  cnvcii^lic^  voti  mt»  \ 
1"  ' ^  ' "         "incii/m  jitr  Sf)itrfi'tr|Tl.Ca(s3/oDcrianl)'  ! 

\-   J  in-cn viii)  anl)vvcl)lcn  tvibcr &.ir  ^cltfjcn/  cttt ! 

ftt<l>rcr5  folcJ)cn  tfircu  Crcditorn  an  ticncti  aii£if!ajit>t|jcn  ^inftttiiKH  jn 
■     ^*!!/  <J(^fo»icl  J)ic@tatf  viiiii»  ^.'Jlarcff 

l    •  V  .^ric3«'»iti> iait&fc&»ifff3af)(i^tnpf<ril 

nn  &cnj(ctci)cn  tbrcn^"'^  »iuf|T»^ii&cn  tvt'trcfltcj)  cingciicnitncii/  vnii& 
<mvfan3cn^abcn.  I 

Ratiot  huiusconOitutionispoteft  cfse  ifta  :quiacivitaj  Anis  6t 
««f«m««peftobIigata,in  ef(cduiutemCamcraducali$,  quspcr  | 
civitatcm/ff;j^j  nnm  ccnfus  rolvcrc  confucvit.  Si  crgo  civitai  nihil, 
vdparunadc  cenfibuiaccipit^xquumeft,  eaminplujnonobligari. 

^FJESTIO  SECVNDA. 

AnCiuitas  alixque  Commu- 

nitates  bonis  cedere,  &  fiibhallari  pofsintf 

Et  quomodo  executio  contra  earfat  1 

Summaria, 

/ichfpecics,    j4nced(rem.f.iunt,  qui  incircerari  tm 
jtjfutit?  18. 19.10.  at.  iz.  ' 

Bemfiiiumcompetcntuan  cxcliidAt  cefsmem,  * 
J.  <?.7.8.  9.  10.  II.  II.  rj.  14. w.  15.  &  feijq.  ' 
Civitates  4H  luheant  benefiiiumcompe^cm*  ? 
i^Jii^i  vrxi» rf^tf rf f »«  fubhajUtme ctvuatis f  n.^i»  ' 

C^/f^f   " 

 .   CivitAttt 
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^ESTIO  SECFNDA. 

Cmtatcs  &  aliA  Commnnitxtes  cedcre  fofsunt. 
Bona  Cmtatis  qiiotupltcu  ?  &  fcqq. 

Qh&  folennitatesin  alicnandis  bonis  Ciuitatisncctfsam  ^  &fC'H' 
Quomodoits  alicnatis  Civitatipofsit  confuli^&  cms  necefsitati  ? 
Kegiminis  Ambcrgenfisiudicium,  &feqq.  47.  CanceUxrii  dcclaratio. 
& fi^l^'  5  4-  difficuhatibiis  non  carent. 

Qutd  crgo  rcmedij.  &  qudt  cxccutio  contra  civnates  facienda 
Difficultas  cxequcud!, 

QUxdam  f  Civltatef  &  Cbmmnnitatcs  irrc  alicno  valdc  obru- 
r3e.,ut  fc  liberarcnta  molcila  flagicatione,  &  cxatiionc  Ctcdi- 
toru.n,dc(idcrabant  prccclsum  cdidalcm  &c  fubhastationcm,  quod 
aliif  lcpidum,  &  pluixjuam  ridiculum  putabatur,ncc  nona  rationc 
juri^  alicnum,  I  c]UC' 

Primo  tivlco:quia  rnbhaftationcm  debcr  pracccdcre  ccsfio 
bonorum  :  atqui  Civitatcs  &  Communitatci  ccdcrc  non  pofsunr, 
nccdcbcnt:  quia  in  iisccfsat  ratio  c^ftionis,  vidclicct  dctrufio  in 
carccrcm,Civitatc$cnimincarrcrari  non  pofiunt,prout  in  fimiliar- 
gumcntatur SchneidcwinuE  ad[j.f  n  it^inji.  dcacttomh. 

Secundo  f  •  'i  quihabcnt  bcncficium  compctcmir,ut  non  tc- 
ncatar  in  plus,  qaam  commode  faccrc  po(sunr,non  tcncntur  ccdcrc 
bonis;  atqui  civitatcs  &  communitates h^ben  hoc  bcncficium  :  cr- 
go,&:c,  Maiorcm  probavi  in  patrocinio  dcbitorum  ,p.  2,  q.  i .  n. 
\i6.&  fcqq.  ubi  adduxi  f  Matthae»m  Brunum  ,  </.  ^ .  quart.  qufJh 
principm.  ^^his  vccb  1:  advcrtctamcn^q^uod hoc  bcnchciu  -,nc  quis 
tc ncatur  ultra,  quam  faccrc  potcft,  opcratur,  nc  habcat  dcbiror  ne- 
ccfsc  ccderc  bonis.nam  cum  non  tcncatur  in  plus.qaam  faccrc  pos- 
fit>habitarationc  nccgcat.proiali  dcbito  carccrari  nonpotcil.  & 
conrcqucntcr  non  ccdit  bonis.  Deindc  id  ipfum  t  piobat  ir  pcr 
induftiiinem5c:.ibcxcmphj,primo  Dodtorcs  privile^inm  bAbcpr  . 
quod  convcniri  nou  pofsinr^nMi  in  quantumfac^rr  puixiint»  dc  iu- 
do  nc  ev;cant,igTcur  non  ccUum  bonis,  Match:  Btui,:  qtujt.  lo.nu.tr" 
t£quA;i,princip.n.  ].&n.  7.  ubiw,  cautchm  hanc  pra^/criUir ,  du 
ccndo  :  caiiu  igiturcfsc  dcbr  u.q  lando  achonc  prtronali  conicni- 
antur,uriionccdantbonis(cd  ^ppon.mr,  &  ir  jndicK  ptiv%ium 
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ptaEdictuni.-i!l«gent.  Vide  pai.ocin.  itut.    i.q.  7.  tt.  ^6.  q.  i.ti.iS. 
dtu.l,  5.  (j.  i  n.  77. 

SccupJotClericiiJ  Irbitoradcedtndutnnonatdatur,  qui.i 
in  id  tantam.quod  faccre  potcit,  &:  non  ulcra  convc.iitur  ,  habita 
fcilicet  ratione  ne  egeati  vid:  dcud.  j.  q.  1.  mm.y<}.  \fatth.|Brun;  7. 
1  qu.tru,  qu.*jl.  princ.  «.7.  ubi  infert:  ptoptcrea  quando  ipU  pt o ci  vi- 
li  debito  &  adionepciruiiali  coiiveniiur ,  non  dicar.cedo  bonij, 
quia  tunc  pcr  Creditorcra  dimiftis  ei  foluin  vcrtlmentiirpoliari  pot- 
fer/cd  cxopiendodicat :  ege  fum  privilcgiatus,  quod  iionpodim, 
nifirelie^ijmilii  alitr.ciitis.  tnveniti,add;Greg.  Tliolos./).  1.  L  at. 

rcrtfo  t  niilircs  non  fogunturcedcrebonii,  cum  privilegio 
giudcant.ut  convcniii  non  poUint,  nili  ad id,  quod  facrre  poisunt, 
deH,,ao  ne  egcant.  vi.l:  da.td:  q.  t.  ».71.  Wxmv.quill.  1  jt.  qu^rv. 
quijl-.priHc.n.  1,  anuf.  Grcg.  Tholof.  loc.ctt.  n.  6.  puiL  ParoriiiU;  in 
(,  Odoardtu.  v..  8. 

Qaarto  tmaritus  convcniriaut  aurcxcuti  non  poteiTjnifi  qua-  g 
rcnui  faccre  potclt,  C!c  lic ncc  ccdeic  boniidebct,  B.uii.^.  lo.aum: 
qusjt:  prtnc  n.  i,  ' 

Qjinro  tdcnatorfadusinopianre  tempui  traditionii  rei  Jc- 
nat3f.privil'gium  habcrur  non  cr.;.i:ur,inri  qu.^tenut  fiCcrc  por<  ll, 
dedui^o  acrc  alieno,  &  ne  cge^r.w^o  non  opui  habet.ui  bcnsfitiuiu 
celiijnit  amplcdjtjr. 

Arque  «x hi»  paucii exemplij  .^ui  clar^  apparet ,  validum  efTc 
argumcntum  a  bcncricio  compccentixadccrsi.ncm  bonoium,  nc- 
gati ve  conceptum.vidclicct:  hibet  privilcgium.ut  non  tcneatur,  mli 
inquanturafacereporeft.Ergocedcrcnon  ccgitur.  Piuraapud-eun-  . 
dem  Btun:  tn  d.  tr.tcl.de ujlbou.  tcquirc.ubi  t  plcrumque  quxltioni,  I ,  , 
luai  altcrnativc  ccncipit,  utrum  hic  vcl  1  Ic  cogaiur  bonit  ccdcrc.an  i 
vcro  habeatprivilegiiim  Competeutiar.utnonconveniatur,  nifi  in 
«d.quodporeft,7.2o  q.ii.q.  xi.q.  jj      14  Confernotata 
«n  patrocinio</^.wi/.  i.  q.  7  «.  gj,  lumfcqq.  ubi  limile  vidcbii  argu. 
raenturaab«neficiocomptt:ijti«adincarccrationem  duaum. 

Confer  etiam  qu»  fcripfi  dccat.  j.  patromji.  \q.  6.  «.  jj,  vibi  cx 
•Vfartr.aroDrjn.  •  r-'-- r^:,;,,  n^o.cdere  boni»,qui  habetbcncficium 
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compcrcntiar.    Quod  t  taruum  apud  ipfum  vcru.m  cft ,  ut  qiiouci 
qaxrjt, an  aliquis  admittatur  ad  celiioncni  bonoram/cmpi^r  Jtsiun- 
(aioncmi(lamf:aciar,inr^rrog.inr'o  :  an  vcr(S  bencficium  habcar,nt 
non  darnnctur^nifiin  quancumfacrrcpotcft.^  Ut  vidcrc licet i;^  2- 
inprinc.q.  ii.tnprinc.q.  i^,inprtnc*  q.  i6ju  i.q.  27.  n.  r.Ergohcc 
ipfo  fappcnit^quod  fiquis  bcncficium  compctcntix  habcat,  ccdf  rc 
non  pofsir.    Concordar  f  Joan  VAb.add.  §  fw.  num.  9.  ;;t;quacrit: 
quid  crgo  diccs  dc  illij,  qui  n5  convcniunrur,nifi  in  qaantum  faccrc 
pr)lsiinc,numquid  ccdcrc  pofsunt  ?  &:rcfpor?dct,  crcdoquod  non, 
pcr  rationcm  :  quodnon  armittirur  cc(sio,cum  pcraliiid  rcmcdium 
providctur  vid.  q.i.n.  1 9,  &  feq  j.  adllipulatur  Joan  dc  Plat./frir/.w.I  7 
Adde  tquae  fcripfi  dedtd.  5.  (/.  i.  n.  r  09.  nbi  notavi ,  cftcClura 
huius  bcncficii  cfTcuc  debicorcx  illi,qui  bcncficio  ifto  gaudcnt,  non 
pof$inr,nccdcbcantincarccrari,Angcl.  ^  fed&fiqtas^  n.  i.infl.  dc  .1- 
ilion  Hartman.  locciun,  6.  Oldcadorp.  inloc.  Commun.  act  dlvis.  i  4.§ 
ubiair.  ficucpcr adioncsnon  pofsunt  pratdictas  pcrfonx  adcx- 
trcmam  inopiam  rcdigi,  ita  multo  minus  detrudi  pofsuiu  proptcr 
dcbitum  Ciuilc  in  carccrcm,ut  fic  eis,quod  habcnt,  cxtorqucarur. 

Minorcm  t  autcm  ,  5c  quod  Civiratcs  habcant  bencficium 
CompctcntiiC  ,  oftcndi  dccat  3.  patrocinii^j.  4.  fcqq.  &C  fc- 

quitur  Baltbafi  Conradus  Zahn  in  Ichnographia  Hiuaicipah.  cap.  45. 
mihifol.  1^7.  fimiliccr  Gafpzovius/«  afylo  debit.cap.  1.  thef  ^9.n.z6^^ 
uti  fcq.  qnccft.  amplius  oftcndam. 

Tcrci6  tfi  fubhaftari  dcbcrcntCivitatcs,ti1nc  vcl  tota  ci vltas  fub» 
haftanda  & vcndcnda  cf$et,quo  i  fieri  ncquit,quia  adDuumviros  & 
Decarionc$,vel  adminiftratorcs  non  fpedlat,  fcdadPrincipcm,  vcl 
alium  Sapcriorcm,vcl  bona  privata  Civium,quod  laroen  idco  ficri 
nonpotcft,quiaaliaeft  caufaUniverfitatis,alia  fingulorum,  pcr  tcxr. 
inificut.J.lf.  X.ff.qml  cumq,^  ««irm..Wcfcnb.  n.  5.  jf.  de  tcflibus. 
Viyr\s.dccad.  i.rcfp.  ip.n.^^y  &  feqq.  &  finguli  Civcs  nondcbcnt, 
quod  dcbet  civitas  vcl  univcrfitas,  dE.  f\cut  fcd  ncc  bona  Univcifita- 
tis,quia  rcs  Univcrfitatis, non  funtin  commcrcio,  ncquc  cmi  vcl 
vendipofsunt.  §/Jw/.rfempf.  ve;j^/-nequcin  ftipulationcm  dc- 
duc',  §  idemjuris  i/wf  de  inutil.  Jlipuly  ncquc  lcgari,  /.  cujn  fcrvpu  5  j. 
§        de  teg.  I .  lcd  guoad  ufum  fpcftant  ad  omncs  cives.vcl  qui  funt 
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dc  commuiiitatc.  Vcrum  t  l^is  <^^n>i^it>^>  non  arccncu  conunuoi- 
tcr  volunt  Dt^.  quod  EccUfir,  Collcgia  ,  &  qua:Iibct  Univcdliatcs 
boniiccdcrcpofMnr,  Menoch.  de  arbitr,vtd.qtufl.cas  i8}« 
}^^.:i:ih.hmnm  de  (cfsihonor,  ctLtJl.  i.qturt.qtujl.  prirtcip.  r*.  1.  &  1, 
Thom;  }^hu].decefsiofiebofior.  tir.  3.;/.  il.  Dozv.ff.  decefs.  bonor.  c.  5. 
Zasjf.f.  n.  4.  ifijl.  de  act.&:\W\  Shncid.;/.  4.  uti  allcgant  ffi  quis  ati- 
tem  (jitlemnon  in  vento^  SovcH.  }.  ut  dercrminAt^ftt  num.  Qler.  coUat.i. 
Rationci  patcbunt  cx  fulutionc  obi:  dorum  argun^cntoruro, 

Ad  primum  ^  pctipotcll  rcfpor.fiocxiis,  qua:  fcripfi  raffo- 
ciciio.  decat^     q  6.n.  142.  d^y^^j.  ubi  notavi :  quod  d  ^  t 

carccrcm  non  fit  caufa  adrq-iara ,  &  lorahscrrsionisboncrum,  id 
quod  Platca.  i  g.]/./.  iv/?.  agnofcit ,  ubi  fibi  ipfi  opponit, 
qaod  muh'cr  t  non  poffir  in  carcc raii  auth.  Jtd  novo  jtire  c.  (f^  atpod. 
reor«w^tamcn  potcft  ccderc  bonis,/.  ann  &  filii  7.  u.utrtusj,  fc.xus 
C  '  ■  '  ';e:/rre1Itcm  dtbiror  potf  ft  ccdcrc  bonis ,  hcccCrcditorei 
v:  t  dilationci  ad  foIvcndum,wr>/«f  iw  l.Jin.  c.  eod.  &c{iicx\it 

ctiam  Schneid.  v.  5.  cjuo  in  cafH  nullum  cft  pcriculura  in  carceratio • 
nii:  fic  ctiam  Matth.  Erun.-^.  x.  quart.  qui^.  prtnc.  dubitar,ar  f  Ecclc- 
liabonisccdcic  pof$ir,pcr  rationcmquoJ  princlpah'scaura  proptcr 
quarnccfiiointrodudacft,  fithnrc,  ne  dcbiror  in  carccribus  deti- 
ncatur ;  atqui  Ecclcfia  carccri  non  potcft.  Nihilominui  ramen  non 
attcnta  hac dubit?ndi  rationc  rcfpondcr,cam  ccdcrc  pofic ,  pcr rm. 
^  fi  qiUs  autem  adiccerit.  auth.  ut.  dettrwinat ,  ftt  num.  Ckr.  McnocK 
cafiZ].n.  16    Itaquc  t  licct  unaahquacaufa  hxcfir,qu3rc  hoc  bc  21 
ncficium  lcgc  IM^  dcbitoribiiiindultum  fit,  ur  nimirum  ccdc.^ido  j 
bonii  vinculoiu,rcrviiuti5,carccri$qac  iniuii^ii  rubrctfugcre  pofsinr, 
per  l.  4. de ccfs.  hon  l.  i.&  j.c. qui bon.  ced.  Wcfcnb,  w. ). ]f, d.  l.  ra-  j 
mcn,utidcm  >of'cfirr*b.  w.         dt  ccr,aliaadhuc  tcaufa,  aliusque 
finiicefiioni  fubcft,  ut  crcditoribuf,quond  cius  ficri  potcft,  f;>iis 
fiat,  vid.  patrocin,(/.  8.  n.  yo.q.  9.  n.        6:  Jcbitorabiniporiuni- 
tatc  &  molcftiii.quascrcarc  atrcnti  dcb.»torcs  (olcntjibcrctur, 
7.  7.        i-larp.  n.  j  o.  Tholof.  f.  n.uuw.  i.c.  i.n.z.Sc  Wcfcnb. 
loc.  cit.  ubi  paulo  puft.dcbiror  aurem,inquir,ccdcndo  pro  hic&r  nunc 
libcratui  apcrpciua  flagitationcaiiiahcni,mciucii  carccris,&  addi- 
dbionii^ita  ut  urgcri  amplius  non  pofilir. 

Cl  ~lx 


20  ^AESTIO  S  ECrNDA. 

Ex  qiio  t  apparer,qiiod  non una^fed multiplcx fit  caufa  ccfsio- 
nTsCSiciit  eiusdcmrciplureseffe  firespofsunr,)  Wc^'  \  w//?;/  g.  /f  rf^ 
^  .  ^  proindcunatantumcersantc.rcIiqui$autcm,pr^fertim  ini- 
portunis  cxadlionibus  &  fl3git;?tionibus,adhuc  durantibus,  cefsioni 
locus  efsc  pofsir,  Card.  7ush. /  r  c.mu///y.  144  n  -?.&fq(j  iuxta 
rcg.  ubi  plura  obftant^uno  fublato  rcliqua  non  tolluntur,Gail.2.  Q  s 
6 ^»n.  7.  quidautem  Juris,  fi  Crcditorcs  nonindcnt ,  vid.  in  patro- 
Cin.  q.  y.n.  169 

Adfecundum  f  poteft  fimilitcr  pcti  rcfponfum  ex  iis,  qua:  fcri- 
pCidecat.  i^q.  6.n.  149  licet  ccdcre  bonis  non  cogantur  pofsunt  ta- 

menccderefi  volunt.  qucmadmodum  alii  plurcs,  qui  fine  cefsione 
gaudent  bcneficio  competenti«,ut  fcripfi^/a^rf.  ^  q.  x.  vtd.  €U4'i  U- 

-  Herrfujlxnim  defcrvit  pers.c.  4./.  i.  n  zo.  nihilominus tamen fi ve- 

linr^ccdercpofsunt.  Hancq;  & non   aliam  efsc  mentc  Ma tth.  Brun. 

colligo  cx  qiuft.  j  5.  qum.  qud(i.  prwc.  n.  ^ .  ubi  ait  bcncficiurri,  hoc, 

ne  quis  tcncatur  in  plus,quam  facere  pofsit,  operatur,nc  debltor  ba^ 

etc/S^ccdcre  bonis,  nam cum  fit  habcnda  ratio,  ne  egcat,  (o^i 

nonpotefl-,ccdcrcboni$,vid.if^c^t/.  1.  q,  i .      i  j..  „1  feqq  idipfum 

fentirc  vidctur  Greg.  Tholof  f .  9.  qni  poftquam     f .  fecum  difpu. 

tafscr,  an  polsint  Clcrici  bonis  ccdcrc,propterca ,  quod  non  pofsint 

prodebitoCiviliincarccrcmdctrudi,  fcdhabeant  bcncficium  ,  ne 

convcniantur  ultra,quam  facere  pofsint,  vid.  decad.  ^.q^.  n,  79.  po- 

itca  num.  9.  dcfinit,  &  rcceptu  efse  dicit,  ut  quamvts  Clcricus  Sc  Ec- 

clcfianoncoganturccdercbonis,pofsint  tamcnadmittijfi  velint,  i- 
demtcnet  Socin. 65  4;;;;)/ 

Horum  autcmomniumrationcmdcfumerelicctf.vS  rerfri?/?r4 
inft.  de  lurcd.  qud.  &  dilf.  Ubi  cum  haercdes  haberent  iam  antc  bcnc. 
ficiumddibcrandi,  Imp.  lufiin.  introduxit  poftea  bencficium  in- 
vcntarii,Ionge  pinguius  6c  nobilius ,  ita  ut  hc-credibus  delibcrationis 
uixihum  prorius  non  cfsct  nccefsarium,  nihilominus  tamen  libcrum 
:is  clsc  voluit,  ut  fi  omifsa  obfcrvationc  fux  Conftitu tionis  &  dclibc- 
andum  cxiftimaverint,&  fc  fe  vctcri  gravamini  dclibcrationis  fun- 
poncrc  malucrint,illud  omnino  facere  pofscnt ,  quod  f  vidctur  hanc 
habcrerationem,quiainTitobcncficiumnondatur,/. /nw,  (F^. 

 .   rarc. 


 ^^^STIO  SECrMDjf, 

rarc,ancxpcdiatfibi  talc  bcncficium,  ar^t.  l.  i.  mf,  ff,  nundati.  Vatii 
cnim  UiU  iit.AuiSc  Voluntatcs  homioum,fa'r.  IquupotetAt  ^ 
tf.  a  l  Trebellun.  &:  unumhuic,  aUcri  aliud  vidctur  magiscxpcdirc  , 
noa  cni  n  omnibus  fcmpcr  omnia  convcniunt,  Welcb.  ^iuw.  i  4. 
^  buiti^AHtem  del.  6-  i.  &  ipfum  t  compctcniix  bcncficium  libe 
ratq  iidcra  abcxtrcmainopia  &  mcadicitatc,  non tamcn^  molc- 
fti  sCicdirorum.hinc  commodum  cft  plurafupciclTe  bcncficia  quo- 
niam  unorcpudiato  fupcreft  adhac  aJtcrum,  argt.  ifuHmhdredem.  1 3 
c.dejur.  dcUb.  quoties  cnim  duplici  jurc  confcitur  bcncficium,  *rc- 
pudiaronouojurc  fupcrcrit  \ti\i%,argt.L  quotits  ^i.ff.d.R.i. 

Confcr  q  jx  (cripfi  du%  q.  6.  n.  56.  ubi  noi^vi,  quod  multi  a- 
li  ad  ccfsioDcra  cogi  ncqueanr,  5c  :amcr  ccdcrc pofsint ,  fi  volunt, 
vg.  C!criJ&  pcrfonaEcclcfialticjcThcloU.  p.WM-f.Mat  h.Crun. 
7.  8.  quArt.  quifi.  prmc.  2.  idipfum  pcrmiflum  Ecclclix  &  Univcr- 
licati  cuihbct,  Iholof.ifc/rf.w.^.Socin.rfg.  65.4^/)/.  5,  Mcnoch. 
ctt.n.  ij.dr  19-  Schncid.  ^  jin.  n.  ^.deaHion. 

Ad  ccrciam  f  rcfpondctur ;  licct  ncquc  Civicas  ipfa  fubhaftari 
poff i%  ncqi  bona  pri vatorm,ncquc  ca,qu5e  aliaj  vcndi  prohibcntur, 
bonaunivcrfiratii  ,  pcr  ca  quac  fcnpfijf.  6.  «.  8.  iw/^/^  rrr:  divis.  c6 
quod  rcsunivcrlltatisnonfitincommcrcio.ac  proindc  alicnari  rr- 
gularitcr  non  pofsint :  nihil  ominus tamc,ficut  inf.  $  facra%.  infi.  eod. 
dccifam  ^iabrtur,rcs  facras  &c  ad  cultum  DEl  dcftinatas  pro  ncccfii 
tatc  Ecclcfix  alicnaripofsc:  ica  quoquc  rcs  univcrfitacis  pro  nccd^i 
tare  rci  publicrahcnari  po(sunr,acccdcncibus  df  bicis  rc quificir,  vide 
totum  tirulum  c.  de  vend.  rer.  ctvtt.  Itb.  1 1.  tot.  ttt.  ff.  de  loi.  'puh.  t  r.  ff.fi 
agtr.  ve.Tig  t  t.  delcc  pub.fruend.  vidc  Mancicam  de  tactt.  &  ambtg.cm 
vcnt.  Ub.  4-  tit.  i.per  totuiit.lo(2cuixi  de  lur.  umverf  p.  ^.cap.  5. 

Qurmadmodum  {  facpc  vidcmui  filvas,pa(cua,  &  (imilla.cum 
praifcittt  Sc  con(cnfa  Piincipis  alicnati,5c  privacorum  Dominio  (uh  ^ 
ici.  Sicuc  auccm  fcimus,  aliud  cfsc  rcs  (acras,aliud  res  Ecclefiac,  fivc 
3ona  Ecclcfiaftica,qua:  in  pairimoniuEcclcfix  habcntur;ira  quoqur 
t  aliac  funr  rcs  univcrficatis,  aliac  vcro  rcs  in  Patrocinio  Civitacis  cxi-  • 
ftentcs,  vcl  bona  Reipublicac, /.i;;rrr.  17.ff.de  V.S.  illa  finguloruir. 
civium  ul  busdcfcrviunt,  /.  X.  inpr.&^fiquis  j.ff.  nequtdin  loc.  pub 
Sc  fingulfspacenr,quoad  proprictatcm  auccmad  civitaccm,  tangua 

i  ad 


ad  ariiiiii  corpus  fpcAanc:  Bonat  vcro  Reipublicr  liint  in  pacrimo- 
nio  univeLiuatis,  plcno  DominioReipublicap,cam  qnoacl  propric- 
catcm,quam  ctiam  quoad  ufum,undc  etiam  inftar  tcram  privataru, 
quac  fingulorum  funt,  hibcnrur. 

Raci)  tcardicincurb;;.f:/;/iMr/^>vc!  Reipublicrjcdida :  q^iia 
folam  R-iiipublicam  bcanc,  fruolum  ferunc,  non  cuilibec  uti  vo- 
lcnti.fcd  patrimoniocivitatis,  \i'ejhb.  Racio  1  cur  pro  prtvatis  ha- 
beancur,cft  ifla;  quia  in  his  civitas  vcl  univerfitns  pro  privaca  pcrfo^ 
nahabctur,/.  i .  jf.  quod  cuiuscjue  umtis.  Ratio  rationis:  quia  jure  pri- 
vatorum  po(ridcntur,ncc  ufus  corum  ad  (ingidos  pertincc ,  fcd  in 
Rcipublicae  Patrimonium  convcrtitur,dc  quibus  vi  Je  /.  fed  Celftts  6, 
f.decont.emptA  qtiodinlittore.iJ,^  ff.  de  acquir^  rer.  dom.  Wcfcnb:  in 
[fag.n.  lo.  &  inparat.  n.  ff.de  rer.divls.St€inha(]inparatit.tJ.  6.  ff.de 
rer.  divis.  Eiasmodi  t  rcs  funt  pr.xdia,horrca,armamcntaria,pcnu$, 
ccllac  vinaria^^ccrcvifiariae.tabcrnarjofficinar/molcndinajviJcwcrcnb 
adff  6. injl.de  rer.divif.h.n.f.&f.c\\ix  haud  dubie  in  hominura 
commcrcio  cx»(lunr,  td  \C'efcnb.  n,  4,  ac  proindectiam  fingtilorum 
ficri  po(sunt,iii.Ff'fj?«6.  rf.  w.  i  o- vidcraus  cnim  quotidic  illas  ioca- 
ri,vcndi,pcrmutari,oppignorari,alii5que  modis  alicnari  ab  adraini- 
ftratoribus  Civitatum,ncnaUtcr  atquc  privatircs  fuasvd  alicnarc, 
vclaliis  conccdcrc  folcnr, 

Et  harctbona  Civitacis  non  nifi  valdc  late  &c  ab  unvepubllcx 
vocari  pofsunt, /.  10.  ct'  ly.ff.deV.S.  quatcnus  nimirum  funt  in 
pattimoniononprivato,rcd  publico,vcl  Rcipublicac,id  VVefenh  n.  4 
loc.  cit.  Quae  t  autem  folcnnitatcs  (int  ncccfsariar  in  eiusmodi  bo- 
nisalienaiidis?  Vide  Card.  M^mic.de  t4cit.&  awbig,  convent.  Ith.  4. 
t\t.%.n.  i4f^&  feqq  LoCxivn  de  jur.  umvers,  p.    cap.  y  n  9./.  159. 

Plcrique  t  putant.quod  fubhaftatio  in  ahcnandis  bonis  immo- 
bilibus  Civitatis  fit  nece(sar{a,id  cft,ut  plus  orfcrenti  vcndantur  ,  fi- 
CMt  in  rcbus  Ecclcfiafticis,Ecclcfix  incorporacis,  arg.  auth.  hoc  jm por- 
re^tim  c.  de  SS.  Ecclefiis,  &  rcbus  pupillaribus  Lofxus  loc.  cit,  n,c), 

Vcrum  t  Andrcai  Reitcr  m  trail.  de  alienat.  cap.  i  S.fefl.  i  o.  n.  10 
fol.  170.  putat,  fubhillationis  folennitatcm,quaE  cx  d.  auth.  necrfsa- 
ria  fuit,hodic  non  fcrvari,  cum  RebufFo  rf^  alienat.  rer.  Ecdes.  n.  xo 
Zoefio  dc  reh.  Ealef.  non  alten.     1 9. 
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Qiiomodo  tautem  boniscmtatis  fubliaftatis  cft  vcnditis  cnc  41 
I  rareliqua  civitatii  rupportaripoterunt?  undcfiimptus  prorepara- 
;  tione  adiJiciorum  publicorum  ,  macnium,  profalariis  miniflrorum 
depromit  ut  huic  ncccfstati  &;  bono  piiblicoconfulatur. 

Rcgimcn  t  Ambcrgcnfe,  l9.Maii,Anno  itf^^,  tale  rcmcdi-  4* 
!  um  Screnif«imo^Pav.in'ca:  Duci  5f  ElecHcri  (iiggcfsit.     «Se  bcfill&Clt  j 

j  |'icf)  in  J)tcfcnr5m-|rcntfntmt  uitw<iit.ut  ©tatt  vuitb  ^??iMrcff  (tlfcitnf 
!  ecfinlDcnobarirt/vnD  M^ct5cn»t(fo  critnticf/vnbclMi^aninicrijufc.Mt 
'":/  t-a^  ttMiinjn.ni  tfntcn  .jfcid)  <tllcrtu6(^mibi(^c3in|;\\'lli.j 
.iiaMU-I>c/  jTcDcnncc^  mt  i>cn (SinMtiiltcnMc^tiifj iuvifuntf- 
ftij  nt(  crfd)tinitv}cn  ilwl  tcn.   Ql^anit  mtin  nun  fofc()Ci<  i^crlnn  ficfn-f / 
itictititnti'J>.tnnfaJ>crfihct/  tMtnb  5Ui^()rcftnciJ)un<}ncrt)ivcifcr6ituff 
fiiuffcntcr  pui^/  vnnt)  vcrbiuuiM  • : '  —  -n-j-  bcn  Crcditoribus  l\*for' 

^cnbCn^cbil^flt^  via  urisftricla  ,.       , bic  ©ClMCtlltiQimcrillt' 

grctffcn/ttnD  itttc  ^Utuf  t^cr  bitnttf  bcfrtbijcn  wcfte  /  fo  mxuw  fcfbi.jc 
affo  cnervirt  t\'crtcn/^it{!  \\\  cr().iffun.j  .jcmcincr  ©tatf  o&cr  ?^?itrcf  fjs/ 
ficnid)t6t'ibrtjcgkfu(fcn/  alfo  ivcbcr  4ctiicinc®ct\mvS;icncr  vitb 
anbcr6cr(M(tcn/tvc!:i<tcr  ba-?  iXc.jimcitf  tvcitcr.^  fuln-cn  tvur^cn  foit' 
.itfu/  fon^   •        •  .tanr,  \\\  .tnuit? viutt)  in  diisolutioncm <jcra(ncit 
(a|Tcnmt:i'v.i     w  :.il\Ttvnfcr6N!L)(rmctncn£i"nicf)ff(niiifant/fon.  41 
tcrit  vtc(it;cf)r  aufcinmtftcfut  .jcDcncfctt/wicailc  Crcditorci  naf()vn& 
iiad)  mcc()fcit  cttvai^  tcf  ommiii/  vnt)  Danncd)  bcit  (gta  tf  vnt)  iO^u-cf- 
fcn  fo  vtcf  tn  Jjiinbrcn        •  :vcr^cn  /  baf;  |Tc  Da^  jcni^cOvf-Jimcitf 
noc()ttxtfcrcrfntffcit/vi..      .  i^crcrtcl^ivtiiij.nfo.iticn. 

^ntDcr^lctd^cnfaUcnj^itffcnttMrstvar  ctn^>3?iffc(/l)a^btc  Crc-  44 
ditorcs  tcr-jlcicficn  obirirtcn  Communcn  Durc^  cffcnificfcccditfla  ci- 
tirt  ,<ut  cr^cnfltc{)cr  cdicls  proccfs .v*fu^rf/vn&  Ctn  prioritct  =^>f f;cf 
vcrfaf!  tvcr^dt  foffc;5l\tnn  c?  al  cr  ad  cxccuriom  m  bcffdt\-n  foml't/  fo 
fc(t<  man  afi-t.lltn  t)Cn antcrioribus  Crcditoribus,  ivtc  fTc  tlt  prioritct 
f^Srtkf  (tci^^cn  cin :  cbcr  Dcf;  anbcrn  ©uf /  .tnuibfTucf /  cb'  aitbcre  .jcf.if^f 
vcit  i!cr  Wcmcmf  / fo  fan.;  511  nuncit  ctnritumcn/  bi^  flc  il^rcr  iticrf  ciir  cn 
fcri)crungnac():vnbnacl)f?cfTicMi}ctfcvnn)cr&cn.  j 

S^itbct)  t  abcr  mu(?c  t\*of)ad)fcf  ivcrDcn /  l)afi  ntaii  fcn  dcbitori-  L  j- 
busalfjctf  tamtod)  fo vtc( tit  ^antcndcffcj/  DitfJ t'tcmtttc(  ()itrtcit/ vcr-- 
mc(fcr  maifcit  btc<tcmctiis6ac()cn  nac()  notf(;urfff/n,'(tfcr  511  f\fcllcit/ 

"  vnt) 
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vn&  5U(i'{)rtff<ii.  ^nt)  t  m\U\6:)  mu(T<  dncft  Dcr curfu*  ururarunn 
(!df  ttxrbm/brtmtf  affc  Mird)  &t(fc£?  ?)?tff(f  &<iiCrediroribu$  iii  ttmi 
<}<f)c(|fcn/@faf  f  vnb  ?9?arcff  crfxiffoi/vn  an^  bci;^cl)ii(t)<n  (jc^rtbcii/ 
b(t<b<ii  t(;rt<n  <x\\6)  t>t<  Samnurijrtfcr  ^anitocf)  affo  v^brt^vtiil^  tw<*  ii^of' 
((nbcr  nnt5ttrt(j  bcrt  Communen  fb(cft<  VOlt  t)<n  Creditoribiis  WtCDcr  jll/ 
lDnfctntxniHtB.cn  gicnvtClt.  Qiiod  uberius  CanceIlariu$loci,his  vcr- 
bis  t  declaravit :  ijCfclincf Cf  <(>  tvcrfcc fofc^C  diipo/Ition  Jtvar  l'<l) 

fccrtprivat  vnfcpjrticular(5cftit(fcncrnnccf)fdncn  (ituff  Ibabcn  /  (>c\) 
fc<rt  @faf  t  Vrtfc  ^arcff<»  vn&  anfccr<rt  Communen  abcr/fo  ftrivfte  t>rtfc 
fctir(^(;<fi<rtfc  nif  pradicirt  tt>crfccn  f  onncit. 

S^aittt  gcfci^f  t  c?  f<\)c  notorium ,  fca jj  fctcfc  ofccr  j;'ii<  @faff  ofccr 
Comun.aucf)  v>()<r  rtac{)(a^  alfcr  affcn  atii?(!anbt.}Crt  intcre($c,&ic  fiuijf» 
ff (|c intcrefse  ittf  ()Cja^(crt  fonrtc/fortfccrn  fcaf  fccrc<^(au(M.}orrtrtoit  in 
tvcifcrnCBcrjtt^/  (Sct)afccn/ vnfc  anfTaitfc  tl)rc^  crediti  .^fiftrf/  vnn& 
fcoct)  fctcfcrncr  vcrfallcnfcc  interefsc  rttf  6cfomiucn  tvcrfccrt  foitn<ii/fo(fc 
martfcann(3(ctcf)fcaraitff  fccrt|!rcrt(jcrt^«.3?Xccl)tcucS  i«tf  fccr  execu. 
tion,  fcurcjl)  offcnf(ic()c  cdic1vMtfc(}an&fprocefs,aufct<J^artfctt<[;m<rt 
f onncn.  ^^6)  t  mctncg  t^ctf^  f ciifcfc  fcar ju  itif  rat)f<ii  /  &ann  ma.in 
martmtffc<n  »g>taffcrtv>jtfc  Communen  a(fovcrfaf)rcrt  tt>o(fc/fomrifT( 
fo(cf)c^  aKcsi  ()Ct)  fc<rcn  (Sammcr.vnfc  gcmctn  C<3aut<rn  warg.nommcii/ 
fo(cl)(9B<r(jan&fVu&di(trahtrtivcrfccii/twrfcurc&  fctc©  att:vn&Com. 
muncn  a(fo  <ut()(o(!  tvurfccrt/  fcap  ftc  iitcrf;a(furt.j(3:m<iuc;i«)7ui5ciig/ 
iucr()altun<}  fcc^  Magift.at$/^Xcci)tc£?/  ©<rtcf)f<?7  VMifc  anfc<rn  v»itcnf' 
var(ic{)cr  <»caml)f<rt  vufc  S)icncrnutt  a((ctn  f  ctrtc>9?itfc(  vl^ria  hatfcn/ 
'.fo;ifccrn<gtvurfc<aucl)fcafcurcr)  ctn fo(cf)c  Commun,  fampt  fcCfaauBCrt 
etaf r Ovc^imciif /diftrahirt,  vnfc attf^.3<fH't)f  tvcrfccn/  tf c(<.-{)cg  mcinc^ 
<racf)t<ngutfratf)fam/  fonfccrn  fcififale  vt<{  mc^^rcr  fcicfc0vC4U((taff 
[vibCrtWurfcC/Saluspopuliripremalcxefto.  iv^vjui|irtrr 
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cdi(fla  Jllfiimcn  citirt,  ^crcit  prctte^fiones  ciim  liquidationibus  ailc^C^ 

ncmmcn/Diin^tiff muf)  m  cr^cntlicljcg  Prioritec  ^rtlKf  vcrfa|T  /  vn& 

publicirttvcr&ClT, 

^Otcftc^tprioritet  Ci>tf;cf  dUx  Vok<  WUyUkl)  fimul  &i  fcmel^i 

mtf  diftrahirunij^cr  ijcmctncn  (Sammcrv^i*i(cr nit  ju  exeqnirn  /  foii' 
^crn  fucccfsivo  ordinc  &c  tcmporc  ;  ^i^Jcmbftcf)  c^  f onDtc  allcjcit  mir 
ctn  ©fatiNtUT  nac()  ^cm  an^crn/ut  fcttt  jcni.icn/trai?  thmc  im  Pnori- 
rct  ^rtbcf  jiicrfciinf  ttjcr^cn/ vcr^clffcn  ttafccn/  C»or<jc|!iiftcit/  bitf?  tfv 
mcgfanbi^r  ctnM cin ^ctvt|]c0^rnct/ftctt>i|fc6  ©cfaf)l.  Wilt c^cr^inf? 
pcr  viam  immifsionis.cfccr  Scqucflrationis  tbcr  ^*tcntVi*irDc/  fcf',1)C»> 
fo  U\\\(x  ;ii.Knic|Tcn  {nf,  cr^fccf?  ;n  ctf anfctcn  bciablt  fctjn  mv:\st.  \ 

€nf5aMfc()cn  t  atcr  imlflc^crfcrncrc  curfus^ufur^rum  f?cf?cfft  fct)!t/  fz 
Inc  t^itfccrc  ^iamittcraiucr/  iXcnnt/  ©cfalf vnfc^mj;  abcr /  tvarcn  &cr 
Commun  \\\  crbaffiimj  Dcf?  ^jcntcincn^i^^cfcn^ '  c^nc  \vci:crc  diftrjdion 
fcDt.jdcb  iu  vbcrla|]cn.    Ctcbct  atnT  r::  -    ^Jiicr  ©na^cn  Vn^/:crrf. 
tvcincrcr  vbcrfCi^mt^  ttcfcr  (Sactcn, 

5i>rK*^)tfcicfcgfoiirerficf)Vorfaifcn  nu'c()(C  /  ba^  anrf  fofcficn  f  j 
fitu/vni)anjffolcf)ctvci^/crcditorinvitu5  ad  pcrcipiendas  particula- 
rcsfolutionc$,contra  ftriJli  jurisRcgulas,  ijctrttnjcntviu  bc/  dc  quo 
pun(flopauI6pofladhucaliqnacTprobatis  authoribus  commcmo- 
rabo.  S^^cdi  tvi;i  bcn  ai!c{)  tn  btc^cn  vcrfadcnbcn  faUcn  btc  tttit  vtircr^ 
^^?^^^"^^^'^^^^  iKt>iibrcnbc  cbacbt  311  ncbmcit/vnb  nacf)  iufor- 
fctjcnfvn/cbnitDrcfcobcr  jc!tc6tatt/o&cr  Commim/  c.tva  ittcf)rcr« 
tf)un/vn&5a:inocbbabci)  tbrcnccefsaria  fubfidiababcnfottbtcn* 

Huc  uiquc  illi.  An  t  autcm  hoc  rcmcdio  conlultum  (it  com-  j»^ 
munitatibus,  &:  corum  creditoribus  ?  cgont»nparum  dub^ro,  Nam 
fi  tantuma  fminiftratoribus  rdinqucndum  ,  ut  cy  rcditibirsncccfsi- 
tati  CiviratisvclmLmicipii  mcdcri  liccar,  nihilvclpjrum  plcrumqi 
crcditoribuj  remanebit.quia  adificia  publica  diruta,  &  malc  farta 
tccfiaquc  fumpruosa  rcparationc  :  ftratac  &  vix  publicac  rcfcdionc 
magnaindigcnt.    Etfi  anriquloribuf  Crcditoribus  bona  civitarU 
taindiu  frucnda  rclinquantur,doncccx  fiu(flrbus&:  provcntibusco- 
rumipfisfari^fijt,frpcfcqucntcs  pcr  fO.  60.  imo  &  ccntum  annos ! 
cxpcv5l;?rcdebcbunt,  doncccrdo/pfostangat, &intcrca  ufuris  una 
cumfortccarcbunt.  I 

~  D  QuTd  i 
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26  ^jESTIO  SeCVNDA, 

Quid  t  crgo  rcmcdii  lapercA  ,  ^  i^nomodlo  cxcvUtio  contra 
Civiratcsalias  fiet?  VidcLofaeum  mtritit.  de  jurc  umv:rf.f^i*cap.^  ii'9 
abiait ;  quod  pro  folationc  aeris  aiicni  antc  omaia  dcbcat  cxciiti 
burfacommunis,dcindc  bonamobilia,immobili3,&:  nomina  dcbi- 
torum,  anicquam  dcvcniatur  ad  burfam  fingularium  pcrfonarum 
quibus  cdsantibuf  univrrrttas  pofsit  imponcrc  Collcdlam ,  Caspar 
Klockcn  de  contributtombtis  thcfi  i  4.  vidc  Pcckium  dc  jur.  fijl.  c.  4.  w. 
ii.u.  meo.     PUuadcmodo  cxequcndi  contra  univcrfitarcm  v  dc 
apud  Colcr.  in  tlra^.  deprocefs.  execut  p.z.cap.  \.n.  ^^%.cum  feqq.f.^ti* 
Vcrum  r  hapcipfarcmcdi.i(^tirficultcrincrtc(aum  dcduci  po- 
ccrunr.    Nam  fi  burfae  Com.rauncs  civitatis  pcrcuiianturjcxcutian- 
cur,&concutiantur,in  mLlcisnihil  ouinino  invcnictur  ,  &c  fxpc  cx 
pumicc  ciriusaqua ,  qii^vmexcafsa  municipii  pccunia  cx  haurictur. 
liona  mobiiia,pr£Etcr  pulvcfulcntaa6cs,pauca  ;  immobilianifi  dc- 
vadata pracdia  vix  aliqua  dcprehc ndcutur,colicdas  ci  vibus  ob  dcbi- 
ta  privata  imponcrc  non  pcrmittunt  dcbita  Sc  tribura  publica,  Dif- 
ficultas  ctiam  crit  inco,  anillicivcs,quipoftcontradla  dcbitapri- 
mum  jus  Civitatis  acquifiucrunt,  ca  (olvcrc  ,  ic  in  tributum  vcnirc 
icbcant,ncc  nc  ?  dc  quo  q.  4.  ut  ita  omnia  rcmcdia  vidcantur  atque 
i^anca>arquc  inancs  funt  &  vacua^  crumcnar.    Quid  apud  nos  pra- 
6licctur,fcqucntiqu«ftionc  apcrictur. 


^VJESTIO  TERTIA. 

Jn  quantum  Ciuitates  debi 

triccs  fint  cxcutiendx  ? 
Summariat 

I  j^H^ort^fentemiaalmrelata. 

X  Wfc  alih  acceptata. 

^  Ratio.,  &  fundamentum. 

4  ylrgumtmim  exl  ii.cM  opir.puh. 

5  yllmd  a  fimtlt. 


^jESTIO  TERTIjI. 
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6  Rdtio  quo  ad  wimjlrcs  pHbltcos. 

7  Cur  Cdterucredttoribus  prsfoantur. 

8  Prxiudicid*  1 6 

9  ylnnonalt  jtad  relinquendum  pro  cxLoUndis  loi^.^  .  ^^Xo. 

texttts  I  r,  Ratio. 

12.  N;bil pro  confuetis  conviviis ,  15.  4  TreudenbergioguflatiSfrclttt- 

quenduin. 
I  J  Rdtio,  14.  /t^;  j/i-V 

k  Dhrnc  tqiixllioncm  rcipoDdi^^^i/ri^i.  patrociniidebitcruw. 
^  4  n.  r  ;8.  quandocxccuMo  contracivicaLcs  iu'^*p'"  '    •  ' 
fiint  cxcuticnclx,iu  non  rcUduum  aliquid  rcfcrvctur  i\\  ii: . 
(a  communi,pro  fiuuris  occurrcntiis  S<  ncccfiitatibuj,pr«rer::r. 
ro  pro  opcribus  publicis^u.g,  pro  rcparandis  mxnibus,  rcficicnili . 
pontibuSjViarum  ftra'is,molcndiuis,cillcrnis,aquagiis,  aliisqnc  r*- ! 
bus  fimilibus.itcm  pro  dccccacn^i*  ftipcndiis  archigramraatxo  , 
fcribis,  architc£lis,&:  miniftrispublicis. 

H*cc  ipfa  t  rnca  vcrba  rccitat,  &  hanc  mcam  fcntcnti.:m  prc- 
bat  *Dn.  BencdifV.  Carpzoviusi;Tv^^/(}  Jftir«;rttWf4/).  2.  thefj^^.n. 
169.  fimilitcr  Dn,  Balthafar  Conradus  Zahni;/  UhnographiaMumci^A- 
Itcap.  45*  ubi  pr;cmifsi$  aJJit  ncccfsiratcra  cxfoIvcnd«  contribudo 
nis,  &  avcrtcndar  cxadlionis  militaris, 

Rationcm  f  afsignavi/(?c.  cit,  n.  i  jp.  quia  ab  his  pcndct  (alus 
civiwtis&:  bcnum  publicum,quod  mciito  privarorum  aftionibus, 
&:  cxaaionibus  cftpracterendam,arg./.  1  .ff.  ad  munuip.  1.  c.  deoff 
Recl. provinc.  arg^  mh.res  qus.  c.  comm.  de  Ug.  Hanc  ipfam  fcquuntur 
&c  amplciflunrur  Dn.  Carpzovius  &:  Dn.  Zahn.  locis  ctt.  | 

Huc  t  facit  trxtus  tn  *  /.  nt  fplcndidtfsim^.  n.  c.  deoper.pub.  ubi 
Fmpp.  Arcadiui&r  Honoriut  tcrtiam  partcm  dc  rcditibus  fundo- 
rum  jurii  rcip.  rcparationi  pubiicorum  roxnium,  &  aliorum  pubii- 
corum  opcrura  dcputarunt,nr  oppfda  vctartatc  labantiu,&:  in  l.  f  c. 
de  Vecltgal.  Thccdus.  &:  Valcntin.  tcrtiam  partcm  vc(Sigaiis  cuni  in 
fincm  afsignarunr. 

Hacipsa  t  (lc  cauia  vidcmu»  quibusdam  c'^"*'i»rjhn«  rclinqui 
tcrtiam  partc  accifiat,fi vc  indehiti,ur  alii  vocart  ^CpCSllgcttg  C  H"^^ 

 Dx   ipfum 


ro 


iS  ^J^STIO  TSRTIJ. 

<p(urn  inicr  fpcdcs  vrdtigilts  nuoierac  jut  Bavaricun:;  iailW  ft<lj5<i' 
i).\.AYt,  I./.  4Z7.d^/^^7.  ^cilicct  aedificta  publica,  6c  alia  ttrti- 
duiac  in  faluo  confcrvcncut,  &  uc  cx  civitatibus,collapfisitiacnibuf , 
cnrribu5,i&  aliif  opcribus  publicis,pagi ,  locaquc  inculta  &  foliraria 
cfficiantur  quodnc  fiacnon  modo  communitatis,  fcd  ctiam  Princa- 
ns.imo  catins  ftatus  publici,  &  imperii,non  parumintcrcft^  Vcrum 
ic  hoc  ;  an  Principci  tcrtiam  parccm  vcdigalium  6^  aliorum  icdi- 
aium  civitatibuspro  «dificationc,  rcparationc,<I^  cuilodia  civitatis 
rclinquere  dcbffant.' vidcc(?w/j/.  6.  *  Cafp.  Klockii  fufr4  tract.  de 
contrlbut.  ort,  j.jf  VbfT bi^cum  feqq.foL  ji' 

Illud  t  ipfum  intcrclic  vertirur  e tiam  drca  miniftros^ivitatis, 
&  adminiftratorcSjUtnirairumdebita  fua  falaria  pcrcipiant.  Ra- 
tioncm  rcddirDn.  Carpzovius/(?c.  cif.  n.  i^z.cum  cnim  hi  opcris 
(uis  praf faerint  ftatui,ac  bonis  Sc rcditibus  civiraiii ,  caquc  confcrva 
vcrint,ut  crcditores  fibi  indc  polliccri  pofTint  (olutioncm,uciquc  jus 
prxlationis  obtincbunt  ,antcquam  reliquis  crcditoribui  cxccutiouc 
urgcntib' fatisfiacper  traditaRcbuth  tn  privileg.  univerfitat,\^,<idjin. 

Qiiac  t  ipfa  caufa  eft,qu6d  in  quibusdam  locts  in  concutfu  cic- 
ditorum  famuli,fcrvi,  ancillac,  &:  opcrarii  cscccris  pracfcrancur,ctiam 
-iypoch?cariis.anrcrioribu$,quii  nimitumpcr  operat  famuloium  to- 
ca  dcbitorisfamilia,  ciusdcmquc  faculratcs,  undccreditoribus  po- 
ftca  fatisfa(ft?o  contingit,  confcrvatas  fucrunt,  poft  Colcnp.'i,  ieuf. 
loo.  ».     Koppcn.  dui^s.  18.    1  j. 

IdcmCarpzoviust  "•A^5.d^/Jr3f(j.qui  n.  ift.  rcfponfum  fa- 
cultatii  juridicar,  &  «.  2  j 9.  dccisioncm  ScabinoruraLipficnsium  ad 
hoc adducit,  adcoquc  in  Saxonia  ita  pra^icatum  tcftatur. 

Irao  t  amplius,  fi  qux  civitas  bona  habct  ftcrilia ,  ncglcda  & 
inculta,probabilitcr  dicipoteft,  tanturn  circlinqucndum,  utcaad 
culruram  rcdigcrc,&  iterum  fcrrilia  rcddcre  poffit,u.g,  fi  agri  fint  in- 
cult5,pifcinae  &  iacus  ncquc  puigati,  ncquc  pifcibus ,  mt  fcfjStfc^Clt 
r«fcrti,tunccnim  utilitascivitatis  ,  &  omnium  crcditorum  puitulat, 
casitcrum  coli,purgari,  &  rcplcri,  ut  fi  fcqucntibus  annisubcriorci 
fruftus  ptodcant,plus  crcditoribus  folvi  poftit. 


Quo  facit  t  rcxtui  m  *  extravagant.  unU  de  decimis  §  ftmiltter  & 
folvendo  ubi  Bonifacius  VIII.  a  dccimii  p^ptcr  ncccfsirarf  m  bcl- 


li  im- 


^jBSTIO  RBRTI^. 


li impofitif  (ip*  utique  folutioni  debitorucn  ptxtern  dcbctj)  libc 
ra$  pronunciavit  cxpcnfa»,qu«  fiunt  pro  falariis  moderatij  judicum, 
officialiHro.limiliumque  pcifonaruni,(inc  quiL»,uriidi<aio,&  catc- 
ra  (irailia  nequeuntcxpediri :  itens  cai,  qu«  fmut  pro  bfiani,pro  co 
rervaJii&  reparaiiiixdificii$molcndiiioiu.domorum,apoihcca!U, 
&  aiiat  pro  tetris  «dihcandis.NB.  nt  ubcr-orcj  Fiuftui  pioducant. 

Ratio  t  ibi.iem  anneftitur  ;  quia  ex  hii  ftudlus  6:  penfionef  ic- 
cipiuntur,&  nili  reparentur.fruaus  ex  ii$  pcrclpi  non  valetenr.  Et 
licetunoalteroqueannocreditorcjcenfibui  (uii  carere  debcant, 
(cquentibuj  tamc  plurcsac  maiorci  percipicnt,ut  ita  in  mora  modici 
tempotii  exiguum  vertatui  praciudicium,  per  /.  fi  dtbnon  f  de  judiaii. 

Noloautemt  q  licquara  rclidum  adminiftratoribui  civita- 
tuni  procompotaiionibui,incuria,velconvivii$  in  publicitholpiti- 
i«  inftituendij.quacinvetctata.prava  tamen  confuctudine,  nonnull  » 
•n  locii  pa&im  uc^vicntaocur,  cxaaiuj.  rtli-iofiuiqj ,  quam  ipG 
jtidicia  exercentur.  ^ 

In.ii;>nuin  tenim  ea.uthi  abundcntrapeifluis,cura  fap«}  crc- 
daorci  dcficiant  ncccaariij.  Dcinde  mJccorura  vald^,  iitinloco 
iudicH,  m  domo  .''apicntix,  fapientia  (qux  in  fcrinio  pc<aorii  domi- 
noru.nfcnatoramfinnumhabcrc&  rrtinerc  deberct  domicilium;) 
ino  ccdat, &  iudicium  temulcntii  cuaporcr ,  ita  fcripfi  in patmtn, 
debttor.  decar.  j.    4.  n.  1 4 1 .    Et  hoc  tanqiiam  fcite  diaum  laudat 
Dn.  Carpzoviui/w.w.w.  igS.  ubi  addit ,  quod  ciu^modi  convivia 
potiuuntcrdiccnda,  qua.n  tacite  permittenda,&  f,ibroinifb*tione 
fumptu-im  promovenda.  Harcipfa  mea  vciba  recitat.fic  commen. 
dat  Dn.*Zahn.  d.  (4p.  45.  n.  i,  ubi  a  competcntia  compotationcs  8c 
con vivia publica  omnino  excludit,  &  quojdam  cfic  aficrit ,  qui  pu- 
Wicaj  curas  notJ  tatiui.quam  in  dulci  mcro  quicfcere  putent. 

Q^d  autcm  h«c  compotatio,  &  vinum  confuIare,quod  «quo 
larguijfumpferat  Freudenbcrgiui.  utilitatiieiattulcrit,  prxfertin: 
cum  alt«ro  die  demerainifccndi.atquc  c  cap.tc  velut cxcoriadi gratia 
0«c  cnim  ipfc  lor] .litur)  fpaciarcrur,  refcrt  ipfe  in  traaatu  de  refmptu 
mtr4toriiiltt,9,(otHlus.6^  «.ij.i/i^M.ubi  rccrcationiscauia  lcgi  potf  (t 
QuiJ  in  noflro  dicafterioNeoburgicoAnno  iC^^.Sc  t6<6.  in 
cantl  cteditorwm  civitatii  Hochft«dienlii.&  Velburgenfii.nrc  not 


Jll   & 


^ABSTIO  reRTIA. 


JO 

&ScWandorfenfisdccifum  fuerit,  idex  lequenti  dccrcto  cogno/ci 
potetit,quodcmif$umfuittanquam  rcmcdium  provifionalc  tamdiu, 
doncccreditore$oftcndcrent,idde  jure,  pro  moderno  tcmporutn  & 
rerum  ftatUjfubfiftere  non  pofsc, 

Decretum. 

»<rl»crb(tJ)<3"Nil>l5«<SMfcf/N.fam'pf  bcmcfcftontoortau 
„  'Ctm  ^''f^rm/viit»  crirtiwftcT)  t>cm  fiirviiSTtorf  .niCrt^j^wC' 
fcitattff3<fcf)tvcf(cncit3ro|fcn(3cl)ii(&cit(af!  nacf)  &iirc(;fcf)unc}  <;cinci' 
ncr  ©taft  f(>  tvo(  a(fcn/a(^  .jun^cnSammcrrccf)ituni}cn  &cr  "^^of  i)furfff 
itacf)  «Jo(  cxaminiret,  vnb  crtvoijcn/  »n&  ex  collatione  i)cr  ctnna^mcii 
vitl)  t>ncnf)?ar(ic^v'n^tt0.ia(tcn  fo  vic(  a(t3cnommcn/t)a^  t»cr^Sbcrrc(?/ 
iu  contentininfj  l)cr  ®(aul>i^cr  /  v>nit&  ju  2(btra<^un(}  5cr  3a^>r(ic^cii 
^infcn^arnif  crf (ocf (tc^ / a(g  ^at  maii  bct)  fo(c^crnotorifcf)cr '^Jii* 
vcrmcijcn^cittM^  ju  anlJcrtVvtrti^cr  Q5cror£)nun3  E>tfc^  provifional  re- 
medium  cr^riffcn/vnl)  <^ur3<rmciflcr  iMtitl)  iXatf)  ^icmit  anbcfof)(cn/ 
ta^  ftc  5u  forbcrf!  in  bcr  ^ct)(a(j  au^^cfctjfc  ^Poflcit/  vnnb  tbcrfTt'i(itij< 
2i;u^(}ab<n  t f)ci(6  (c&t3(tcf;  vcriitcibctt/  tpci(g"  abcr  ciitjtc^cn ;  ^(55ann 
tvag\)bcr  btct)1ot(>ivcnMac^itg(agcn  ntr  Q3cfo(t>un.j  gcmciitcr  @faft 
£)icncr/»nb  reparation  &cr  ^awfcttt^f citcn  vbcrbicibcn  moc^f <  /  bi^ 
iu  (£tti)  t)c^  3al)riS  bci)fammcn  bc(>t(fcn/  vmtt)  ^nbcr  bcit  ©(aubt^crn 
pro  rara/fo  tvcif  fclbt^c  crflrccff/au6rf)ct(cn:2)ic  fcitif^c  ab<r/tvc(c()c 
bc\)fi'ir<ianjcncii(aibi.'}<n  ^ricggKifcn  jitr  cr()a(fun3  ^cmctncrefatr/ 
H)\\\>  abivcnMtn.^  grojjcrcr^cfa^r  Dag  if^ri^c  frctt>(ic()  f)crbci)  <]|cfcbofin/ 
vorant)crnbc&cttcfcn/  iMini)t)arttnt  fo  (aucj  continuircn/  bt^^afjcin 
ot)craitfccrcr<3(aiibi^:r  cntwct)crant>crcvnt>  crfpnc(J(tc(Krc?i3?ttrc(»or' 
fc()(a3cn/ o?cr  tvarumcn  fcicfc  modas  »on  rcc()tgtvcgcn  mf  511  prafU- 
'  circn  fct)n  miH-lnc/anjciacn  loitl)  jur  .^cniVjcn  Dart()uiitvcrJ)cn  •  S^\\\. 

'  frif)ro  abcr  bifj  aitff  vcrbcfTcrnn^^  ic&c^  3a()r6&ic(>  amiticr.Ovcc()mnn  ;it 
<rnaiit.fcm  vC>ofiTat(;  \^b<r|cl)tcfci»fo((cn/t)arau6jucrfc()cit/tt)ic  fic  tn^fcr 
CbcrorDmm.^iiacf)^:lcb(/  t>cn^bcrflu|}cin.5C5o.jcn/  vhE)  biceinfoml 
mcn  i\;m<l)rt  l)abcii.  5^vU-nac{)  (Tcl)  fo  tvo(  f tc  s^ur.u-r  viid  <v  „ (w 
a(g  auct)  Dic  3^-f'»mptccreduorci/_(wc(d)<n  man  fj^i)3^^  t>abcn'tt>iil 
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rcn3Af>rnd)c  Jinj;  cJ)cr  nomina  in  loliitum  rtnsuncmmcnyju  vcrncf)- 
«n  l^abcn/Dccrctum  i)1culWiJ  ^ClUz  Januarii,  1^57, 

la  fimilian^ocf)(Taff  ^cn  zi.Novcmb, 
i^ff*  &  muiatis  matandis  an  ^l^cltnirj. 


J^ryE  STIQ  R  TA. 

A  n  is,  qui  cupit  ciuis^  uel  mu- 

niceps  fierialicuiuscivitatis,  vel  municipii , 

hoc  ipfoobligacuillc  adoncraftacucaria,vcl  confuccu- 
dinariafuffcrcnda,  rcl  ad  dcbita  comraunica. 
tis  folvcnda  ? 

Summaria. 

I  dnfuetudines  dltquorum  locorum^  ij. 

4  Q^4^o  5.  dtflincli9  utrumfcmrtt.  6.4n  vero  t^noravcrit  onus.  I 

7  Kauo  dubitund]. 

i  Ignorans flatuta  iis  non  ligatur. 

9  Seque  ex  Itbero  bomtne  propriH^fit. 

10  Error flatus  impedtt  matrimoniuM. 

1 1  Kcfolutto,  &  decifio  qudfltonts. 

1 1  LtwtfAtio  &dtflinci:o  tnter  onerx  uf\tdt4y  &  qus  illa  ?  iy& 

tnufitata,  qua  nam  iflu  ? 
l\  l inittationes  alta remtfstve. 

1 5  C/rw  fupnvetitens an  deiita  Ctrttattsfolvere  dthcat  i 

16  Opmtoaffirwattva  &ratioj  17.  altJ. 

12  /tnfenttnttalatacontractvttatemtrameatin  fuccefsores} 
i9  Opmto  negativa. 


Multo- 


UicGrum  1  locorimi  (lacuto,vci  cfndKtudfncicccpcum  c ft,ut 
(olius  domicilii  coiirrafti  intuitu  cx  hominc  libcro  quii  alrt- 
cius  homo  proprius  fiar,idquc  ficri  po(jc  dcducit  ixL  dcfintmus  1 5.  ( 
deagYiC9l.&cenf\h.lih^  l\.  Oldcndorp.  cUf^.  y.dil,  9.  circfift.  loann, 
Hcrinan.  Stam  iib. }.  de (ervir.  perfori.  c<ip.  f  4.  n.  4.  &c  cx  lola  Imbita- 
cionc ius agrlcolationis  conrrahi,tradit  Zafius  Itb.  i .  fing.  refp.cap.  X  ; 

Alibi,  &  ubiquc  t  tnc  rcccptum  cft,ar  quis  hoc  ipfo,  quand 
Cc  adfcribi  municipibus  pctir,  cr rcam  aliquam  pr cuniae  (ummam  ia 
communcm  burfam  inferac,  mu^  1)4^  ^urfJCr-^iXcc^t  frtuffcn* 

Alibit  vcr6,  utaliqnot  coriaccauunas  ,  quibus  in  cxtiRgcn- 
'^i'  ttic  ndi''<u'untnr,comparc:,utiin  miiiiicipionobis  vicinj  3  tCOl 

1  ?9?arcf  f  9vcic&^cri5^oucit. 

Quaeftio  t  icaquc  tiunc  cft:  utrum  in  Jiftide  ad  ciusmodi  onc- 
raquisad(lr!(5l:usfir,ur  fc  (c  cxcufarcjvcl  rcfilirc  non  poUit,  (i  vclin 
n^unicipio  mancrcvclindc  ircrum  disccdcic  vclii/ 

Ad  quod  tRcfpondcri  potcft  cum  diUiTjitionc :  vcl  cnim  fci- 
vit  onus  municipii.vcl  i^noravit/  fi  fcivic  hor  ipso  fc  i-Ii  fjbiccir ,  &c 
adpra:ftandumilIud,vcllljiFcccnduni  adftttnxit,  &  dehucrjuliacft 
difticuUas. 

Siignoravit,  tnaaiordifficultas  cft.  £t  videri' pofsct,  quodm- 
diftinde  obligarctur  proptcica;  quia  acccptans  civitatcm  omnibus 
fta^uti$&  oncribuf  fcfubiccifsc  int.  l!!g^tur,4r^  Uwcola  1  ^.ff.admU' 
nkipalGad.i.obs.  5^.  w.  ^.cciam  da  o,  qnod  oncra  ignorcc,5r4;;j /a^:. 
iit,n.  6.Q:iia  ficut  is,  qui  conirah^r  cum  alie,  non  dcbr  t  cfsc  ignarus 
conduionis  cius,  /.  qui cum alto  jf.  de  R  I.  &  prctfumiiut  c(sc  gr.a- 
rus,  Memcb.  lib.  j .  pra.  Si.pef  tct.  ira  is,  qui  comrahit  cnm  aliqiia  ci  ' 
vitacc,aut  miinicipio,  vclcum  admmiftraturfbas  cius,  Impurct 
cnimfibi^qjtnonmctiut  inquifivir,  Dd,  adi  s.  ^fed  ft.  p.ff.Je  pectilio 
paria  cnimfunt,  fcire  ,  &  (ciic  pofsr, /.  pt;;.  ^  ^rf  5.  C.  ALn^rf  /  fi 
duo.  8.  infm.ff.  deac  ;!ar.  hxrcd.  vcl  dcbcrc ,  arg.  /.  quod  te  j.^.  de  reb 
'-^^  /.  7-      •    pro  cmptore.  arg.  l  magnam  ij.c  decontrah.fiipHl 

Wru  .  tmsnonaucniisicct  u.lcn:it5taaif/./.,;.  noual'- 
rcr  cx  Mro  p  opvium  ficji,nifi  co  tcmporc  ,  qip  quis  fc  fab  tciram 
Jo.^hmraircit,acciusmcdiftatuto  conftctJgnorai  s  namq.iefia  1 
^  b^r,pcrr.ip      de  cr.ni^tt  in  6  ih.f(.dede.r/r\u 
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1 1 


din.fdL.  praclcrtim  in  rc  tanti  momcnti,qualis  cft  ftaius  hominis  pro- 
prii,  qai  multoi  duros  ctfcftus  poft  (c  trahit ,  quos  toto  illo  iibro 
tcrtio,Ioann.  Hcrman.Stam  cnarrat  &  profcquitur. 

Nam  t  fi  noluirlmp.  Lcocurn  fcrvum  ficri,  quictiam  fcicntcr 
prctii  participandi  causa  fc  vcnundari  paduscft  ,  Kov,  5^.|tur  parc- 
rcmur  ah*quem  Ignoranrcm  homincm  propriura  ficri  ? 

Sicut  t  crgo  is,qui  fcrvam  duxir,  vcl  ancillam  ,  cum  putarct  fc 
contrahcrc  cum  libcrn,rch!irc  porcft,  c.  i.  &c.fin.  ext.  deconjug,  fer- 
vor.  c.  un.  caw.  ig,  q.  t.  quiacrror  ftaius  cxcludir  conrcnfum,  &  vitiai 
matrimonium.  Canifiusmfumm»t  lib.  ttt.  lo.  ^  tUud  quog^  VVes.  n. 
i'f[.  de  rtru  nupt. 

Ita  qjoquc  t  iudico,  fi  quii  pcr  ignorantiam  nomcn  fuum  dct 
pago,municipio,vcl  civitati,cuius  inquilini ,  civci,  &  in  colx  cx  in- 
habitationc  funt  &  cfsc  dcbcnt  hommcs  proprii,  cum  patnircrc ,  a 
contradludomicllioq:  rcfilircj  &  oncracms  payi  vc!  nui*  !' '  "\  dc- 
ircdarc  pofsc. 

Dcclararur  t  autrni  &  iimiratar-prirao:  tunc  proccdcrc ,  li  o-  |i  t 
nera  fint  inufirata,ca:tcn?  municipiis  non  comnHinia.  Nam  i\  quis 
ob  id  rccrdrrr  vclK-^qnoil  fubindc  ad  portas  cxcubarc,  vcl  lura  ci- 
vitatis  ia^  ^ur^Cr^OvCCfjt  ^olvcrc,  vcl  opcras  fn  ji  dificiii  pi>blicis  cx 
ftrucndu,aut  rcparar.dis  praeftarc  dcbrar,  id  ci  non  pcrmirtcrctur, 
quia  nullum  fcrc^iUnicipium,vcl  civiras  cft ,  qux  non  riusn' odi  o  • 
ncra  civibfK  Tmporr^r.     Conffr  r^nrcj^m  I'nl!?m  tif.  i6.de  Phtflbur* 

^iis.  \h\  ^iicf)  bi'c  ^ctvcf  nftcf)c  <^^nrbc  /  oXi  S^iciifT/  (?tiif(rccf)r/  Tri. 
bnt,^fcn?crvnDan^crcDcrv^(cid)cit  auff(a»K/  tntcnrdbctt  i'ibcr  |lc& 
IU^mcl1/un&  aujjrtcftfcn*  Crafsa  igitur  nimis  efsct  ciusinodi  Jgno- 
autia,qiiam  iinc  prupria  rurpitudinc  allcgare  Ron  poUcr.  | 

Quod  t  autcm  n  uniciprs  dcbcant  omnes  cfse  homincf  pro* 
priijvdcompararf  nrnasinccndiar  af ,  vd  quod  inquilinusalicnius 
ccriac  domns  dcbcaticmporc  bcHi  fc  accingcrc  ,  &:  ioco  domicclli 
fui,  fortc  alicuius  Principis  vafalli ,  in  militiam  abirc  Cficurt  fcio  hoc 
onusalicubi  iropofitumcffc^hoccftinfolirum  ,  &  dc  rarocontin- 
gcntibus  ,  quihas  nonccnfctur  aliquis  fc  (ybircifsc.  Vi^fofimile 
quid  quoad  collcftai  onfuctas  apud  Carpzoyiaro  ^Art.  iJurisprud. 

forens.  con[ltt.  ^^.defwit.  lo.  

E  Alias 


'4 


4i  ^^STIO  ^VARTA, 

Aliafplimitacionef  vidc  apud  Hcrmannutn  ^iam  ioi.  at.r- 
&fcqq.  ubiilludquoquc  qucrir,?o  in  dubio  fcicnria,  vci  ignorantia 
pr.tfiunatur.  Joanncs  facobns  a  Canibus  in  tract  decxectitorMlt.vo- 
Imt.  f  ult.  n.  1 1  .  r-fpondct^licctantiqui  habitatorcs  civi.atum  pr^- 
fumantur,  &  tcncantur  fcirc  lrgcm,ruac  civitatis  :  hcin  tamcn  putat 
innovcllocive,/)^rrm. Lqutcum  tino  //*  tilt.\J.  dere miltt. 

An  autcm  T  civis  iccipicnsjura  civiiatii  hoc  ip(o  (ufcipiat  Jc- 
bita  civium,tcmporc  prd-tcrito  contradi     vidc  David.  Meviu^r 
cap.i.dearreflisn.  iii.f  8  r.  ubi  rcfpondct X cifi quis  tcmporc  c 
ligationisnonhabicavt  ritin  ioco  ali(]uo:  qma  tamcn  jtis  f  civit<\- 
tis  rcripicndo  taciie  abl^gatur  ad  omnia  oicra,  qu    concivibus  im 
mincnr,caquc  on.nium  rcccptorum  comp.iarvis  fponfio  cft,non  p 
t€ftcxpofl:f  .£toadvcnicn:     communi  nf  x  j  cx\  ncf[e ,  arg.  l.  propo- 
nebatur^yd.in  mcd.  ff.  deiu.ltc.  ubi  idem  populus  ccntciur,  quMn  civi- 
tifc  fucccfsit.    Coneordar  C  >lcr.  deproctfs.  execut.  p.  i.  c.  j.w.jgj. 
Pctrus  Pcckius  in  tracl.  dearrefi.  cap  4.  «.  i  7. 

Ubi  Rationcmt  ^ham  rcddit  cx  Callrcnfic(?;//i/.  45^.  i.qnia 
communitascft  quxdam  univcrfiti^sjuris,  qux  rccipit  augmcntum 
&  dtminutioncm,  &  idcopada  cum  ca  f^dacxtcnduntur  ad  i!loi, 
qni  ic  ip(a  poftca  v?fHciumur,cum  fcmpcr  cadr m  cfsc  dicatur,^i./.7  d 
vidcnturquc  c^  condirionc  c($c  rcccpti,ut  pari  jurc  utaiuur.  Ean 
dcm  rccipit  Mcvius(f.  n.zii, 

Vidct  fimilcquidapudGuid.  Pap.  q.  zit.  ubi  habetrquod 
fententialatacontrahcmincs  alicuius  civicatis  tranfrac  incoriim 
fucccfsorcf. 

Vidc  t  in  contrarium  Lof«um  dejure  univers  p.  ^  c.  g.n.zz. 
ubi  negat  illos,  qui  dc  no vo  vrncrunt  ad  ci vitatcm,tcncri  coiltribu^ 
crc  ad  lolvcnda  dcbita  anrca  contrafta^ 

Quam  t  quxlHoncm  cgo  hoc  loco  proptcr  affinicatcm  attin- 
gcr€tantumvolui,alibi  autrm  plcnius  traaarc  confticui.  Quod 
urnai  autcm,  &  inufitata  oucra  fccundumdatam  diltinaioncm  iu- 
dicavi,:.^'nr  I  6s  6.  incaufa  dciatorum  DccMnonum  in 
iACtC&crfSf>0ff<l1/  quibus  imputabatur  qnafiKon 
'^cxcgifscnturnai. 


 ieoios»  

An  emens  domum  hipothc- 

catamaueloritatejudicis,  impenfasrefccflio' 

nis  &  mcliorationisamicrar,  ficrcdicorcs  fupcrvcuien- 

ccs  cam  fibi  vendiccnc  &  an  is  cxtcris  creditoribus  proptcr  rc- 
fcdlioncm  tanqiiam  inftauracor  pra^fcratur  ?j 

Summaria. 

X  ^nhnadefcrta  tnprxjudimm  priflini pQfsefsorSy&  crcditorum 

ems  vcnit  pofsn:t  ^ 
i  CafuSy  ^  Qt'ilh\ 

4  Katio  prima  vro  rcp^ratort^  i  ) .  rcprobata* 

5  SccutjiU,  7.  14.  impu^ndta. 

6  Tertu,  S,  cxauiinatJy  15, 

9  R^io  prima  comra  rtparatorcm. 

10  y'  '  waliud. 

M   K..  ^  r  l.  qUAr'     i  6,     .  >. 

1 7  JEqtiitas  qutd  vtlit  ? 

J  8       de jttre  rcparator  drfendi  pofsit  ? 

Modus pYtmti4  ra>j'ju.im  honx  fJet  pof^efor,  2  o.  aclorcm  cxccptio 
fJcrtpsiUrc  potef,  1 1.  dofnituim  &  ircditores. 

11  Concilidtto  1.  Paulas  if  ♦  §  1.  tf/  dc  pignor.  cum  I.  44.  >  : . 

rt.  'lc  damn.  infc(ft. 
2  j   Qutd  jn  maU  fidct  pofsefsore  ? 
a  4  j^rgumcntttm  tnde  dticlum, 

1)  ^n  impcndcns  tn  rcm  vere,vel  fui  opinione propriam,  rccupcrtt 
imptnfts  f 

16  ylltcr  nsodfi^  cxplHAndi  &  repctcndi  impcnfasfallas  in  rcm  rcflitu- 
ttoni  obnoxiam,  1 7 .  excmpla,  i  <{.  1 9. 3 o. }  i .  j  i . j 5 4.  j  5, j d. 
J7   Mcltoratiouiscaufa  favorxhtll^ej},  % 

  5  8  Rcp^tttto  impenfirum  cttr  concedatur  f 

b  I  )y.  Mrttus 


^6  ^MSl  10  ^'INIJ. 


5  p  TtYtiHs  modus  explicandiy  &  an  reparator  babcat  bjpothccam  cum 

jure prdlationis,  40.42.41. 
4 1  Tres  cafus ,  qmhtis  pignus  infnU  conceditur. 
44  Quartm  modas.  4^.  reprobatus. 
4^  Condufio  &  prdiudicmw. 
47  ^  Burtholo.  4  8.     altis  confrmatum. 
4 9  j^n  reparator  dovium  retinere pofstt  f 
5j  Qudjlionesremifsivetacldi^fufz.iy  $4. 

T^Rcqucnf  tcfthoc  tcmporfj  ut  iudicc$  &:  magiftratus  locornm 
1  vcndant  bon.'i&  prardia  dcfcrta,  &  dc(olat3,nulla  habitn  rationc 
h^icdum  priftini  pofscfloris  ncccr.-ditorum ,  quiacxpcdirc  purant 
Rcipublicsr,  &  Princibus,ut  rcparcnrur,&  ad  cukuram  rcdigantur, 
itautfiscusruatribura,dominusdirc£busruumcanoncm  ,  aiiasnnc 
pv^^}wonr^.  '•rcipiant,&  ut  civium  numcrus  augca'ur,^a|J  &tC  ?3?^ri^ 
fcjjafft^cmcfirt  WCrbC*    Utrum  hocjuftum  ,  &  firoplicitcr  pcimu- 
ccriKiLjaj  ai,^'iiltinas  po($cftor,&  ciui  hxrcdcs,dc  facili  privari,  &  an 
crcditorcshypothccasfuas  nihibmmus  pcrfcqui  pofsinr,  pracfcrtim 
fi  vcnditio  fincpublica  proclamationc,  &  fubhaftationc  fada  fuir, 
a!ibi  disquiram. 

Hoctautcmloco  ad  quaeftionem&:  cafum  propofitum  rcdc- 
undo,  cum  quidam  murarius  domum  Scmpronianam  collapfam 
audtoritatc  judicis  viginti  quinquc  florcnif  fibi  comparafscr,poftca 
cam  rcxdcficafsct,  &pofta!iquot  annos  fcaaginta  florcnis  vcndi- 
disfet/upcrvcncrunt  crcditorcs  fcmpronimi ,  &  folutioncm  fuam 
urfcrunt,  judex cius  temporis  inftituto  cdiftali  procci$u,&  lata  fcn- 
tcntia  prioritatisjdubitabatt  dc  co:  an  viginti  quin  ^uc  florcnos  tan- 
tum,quibusmurarius  domum  fibicomparavcrat,  an  vcro  fcxaginta 
florcnoi, quibus eam  poftca  rcfcftam  vcndidcrat ,  intcr  crcdirores 
diftribucrc  dcbcrct? 

RatiotdubitandicratIfta,qu6d  rcsvidcrcturpcfsimiexcmpli, 
&  malae  confcqucntiac.    Nam  multiciusmodi  bcna  dcfcrta  ^  dc- 
vaftata,au(Storitatc  magiftratus  coCmcntci ,  magnas  in  ca  cxpcnfas 
fcccrunt,qua$  fi  pcrdere dfbcrent.audoritas  magiftraius  vilcsccrct 
&c  haercdcs  priftini  poflefsorii,creditorcsque cius ,  cumdamnocm^ 


I 


otoris  locuplctarcntur,  &  nen  o  poitlut  fiuiiruj  cfscr,  oui  cjuin.udi , 
bona  defolara  comparait,  vclicfic«re  vfllrr,  ficqtjc  omnia  cun- 
d4mnoreipub!icr,Ptincipum  ,  &  mapiaranmm  loc»,  in:uipronmi ' 
creditoram,in  culta  &  negled>a  iaccrenr.  , 
RMiotilia:  quiaquilibet  a!iu»extran..'.ii,  qni  afcclsnW&  rca;di-  ' 
ficafset.aaioncm  ncLptiorum  geftorumpto  impcn/is  facSlis  habuif- 
sctLnihociuduium  14.  §  t.u  atcimputo  ff.c0m»..dmd.l,ficiuu  t^.  in 
fit.pr.f  (od.  quidniergoconcedendacfsetr«fc«2oi!,  H  tcitauratoti 
tili,  exccptio 

Katio-  teriia :  quJa  ille.qui  credir.ad  rcfediioncm  rei ,  prafcftur 
j.Tjmbtis  aliif  creditoribuj ,  etiam  priorero  hvpothecara  hahentibui 
nre  r^t^aa.tum  quia  teipubiicxinter«rt,ut(l-iut«domui  rchcian- 
tm U4.I curatotis  46.  ^  i.ff.  dedamn.  wfecL  tuni  quia  niutuani  falvam 
fircit  totiui  pignoris  caufam,  /.  t.ff.  de  cefs.bon.  §  t.ff  deprtvil  cre 
Jit.  L  ireditor  i  j.  ff.fi  cert^wat.  Li.ff  ex qutbus  caufn  pifru.  ta.tt.  contrAh 
L  5.  cumfeq.fquipottorm(>i^n.-Sov.  ^ju.hif  coniequins.  5.  Bnlichp.i 
co'tcluf.  s6.  n.ni.  cum  (eqq.  Bruth.  de jttr. prtUt.  Ub.  i.c.  10. 

Qui tRationcm  p.iul6  antc  all.itam  fupcraddit:  qu  a  11 ,  qui  ad  rt- 
fcaioneni  crcdir,  ncgotium  quafi  caftcrorum  cicditorum  eiiilie  vi 
etur 

^  Ergotid  ipfum  bcncticium  sndulgcndum  in  prsfcnti  cafu  roura- 
110,  &infimil!bui  a!!iircfcaoribu5,utnimiru<n  illn.ifib' praopu- 
um  habcant.quod  in  reparationcm  impcndciunt,  6i  excrdum  prc- 

ii.queminrcvcndcndopoftca  acquifiVerunr.pcrtextumXm//^  57 
cap.  J.ikquandoaliquispropriiipcciiniif  procuraveritdcmum  for 
lana:dihc3re,»Mp  &  tnfin.thx:  fi  quii  domum  rcncvafiet  &c  qui 
tcxtui  vidcturnon  tantiim  de  creduorc.fcd  dr  ipfoxdificanic  &  re-  j 
novante  Ioqui,ficut  &  nemhcnus  loc.  ut.  §  ViiJ  f»af  lentirc  vidctur, 
hi.  qui  rchcit,  rcfibricar, 

Intcontrariumautemnondcfuntargumenta,  qnibuiroaniffftii 
rcddividetur.quodmurariiiiilte  opcram  &  impcnlam  perdidcri  . 
Mamptiorum  creditorum  hypoihcca  per  ruinam  srdium  non  fuit 
cxtinda.quatetum  inarca  tzninct,  Lti.f^dei>i^n.aeL  \i'es.n.  y{f. 
qutb.tnoi,pingn.  io  qiia  fi  quiddc  novo«dihcatum  fuit,  id  hypoihc- 
cam  &  crcdirorum  caufam  meliorcm  fccit,<iyg.  L^,c.t  lif  prtvut. 
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1^8  ^fMSTIO  ^INTJ. 

I      Qao  bcvt  t  tcxtus  cxprcilMS  in  /.  Paulm  z?.  §  tJj.  depignor,  &  ad 
'propofKum  vaIdc?.ppofjtus,ubicumqiiisdomiimcxiirtam  rc  «difi- 
calIct,kcrp5ditPauku  I.C.pignorif  pcdccutioncm  durarc.ad  qtiem 
tcxtum  notat  Gothof.  /rr.  O.  fupei  ficicm  ius  fdi  rcc]ni,  fi  crgo  (o!um 
areavc  pignoraca  c^h  cciam  ruj^crficicra  pignoratam  intclligi. 

IJtcrq;  t  autcm  tam  judcXjquam  cmp[ormurarius,inculpa  fuir, 
quod  credicorcs  tcmporc  vcn^litionii  non  convocarcnr,  «&:  prctium 
rcicmptaeintcrcosiuxta  praefcripium  fubhaftaiionis  ord:ncrri  di- 
ftribui  non  facercnr,(u«crgo  ncg!ig<*ntiae  pcrnam  tam  iftc,  quam  a- 
hi  fimilcs  improvidi  cmptorcs  lunc  debcrenr,  pcr  tcxr.  cxprcfs.  in  /. 
etmpojlulafsefn  44.  §  l.  «.  cur  ergo,  f  cU\  damno  wfccb.  ubi  hic  cafus  in 
icrminis. 

Et  fmuil  Ratiotifta  adicdla  rcpcritur,quod  i$,qurcmit,fua  vohin- 
tatc  ncgotiiim  gcrar,idcoquc  diligcntius  a  vcndirorc  fibi  czvcre  6c 
polsir,&:  dcbcit.  Imputct  cnim  fibi,qui  bcncficio  juiis  ufus  no  tiiit, 
cum  uti potuifsct, arg.  §  fi plures 4.  vers.fed fi  hifi.  de  ftd. eiuCs.  l.  1  ,^quA' 
fitiVJi.  i6.ffdef(:parjtScc\m  neg!c£tu  cius  fc  difticultatibu?  &  pcri- 
culis  cxpofuit,»er^.  §  fed  v.oflra.6.  tnjl.  de  Imed.qual.  &  dijjerenr^ 

Adid,  qaoddcncgotiorumgcftorum  aftioncincontrariualla- 
tum  fuitjRcfpondcturjillud  nonprocedcrc,quando  quisncgoiia  no 
tanquam  alienajcd  tanqaam  propria  gcfsir,quo  in  cafu,a(5ilo  ccfsar, 
arg,  L  ft  in  area  ) jf.  de  condt[l.  indcbh.  Alcxand.  ad  l.  tuandatum  u.  6. 
c.  denegot.  geft.  Sch^ivdav decontracl.  rub.  deoblig  quA  exquafi  contratl. 
n.  10.  vidc  quae  (ctlpCiad  §  ^o.  n.  i6.  tiijl.  de  Rcr.diu.  nciuhcv.d  c.  10 
f.  7i.ibi :  magis  yiJetur  (uam  caufam  agere  ,  qiuim  nrgotium  crc- 
ditorum  rc liquorum. 

Et  quamvis  ■cxtrancu$,qui  ad  rcfcdioflcm  crcdir,cum  obligntio- 
nc  pcrfonah  hyp.  thrca^Ti,  &  pracrogativam  acojnirar.&r  omnibus  a- 
liis  crcditoribus  pr  i  fcratur,idq;i(^co,  ut  facilius  homines  proccd*int 
ad  mutuandum,&  hac  raiione  ad  crcdcndum  invitcnrur,Ckut  phtrcs 
eflcnr^qui  ad  rctc^bioncm  donnrr  (^qu*s  rcfici  publiv  c  intcr  cft^la  u- 
tuo  darcnt,pci'  /.  47.  ff.  de  damn.wfcct.  l.  5.  c.  deddcfic.privat.  Pcutf  ,cr. 
cap.  ii.idtamka  ui  propofuo,quando  quis  in  remcmptam,  fibi  rra- 
ditam,&  propiiam  imfcndir,non  proccdir,tum  qufa  nulla  oblieaiio 
[pgrfonalis,cuihypothcca^cccdat,fubgft,&:  ncmo  potcft  fibi  ipfi  crc- 

L,^  *   .   dcic 
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aerc&  debcrr,  Arg.  %  luiuqm  i  s.ml!,  de  adtomhH,,  ,i,n,  q»,,  ,ci  (ui 
->v  niu,vc4  hypotlvca  non  lubfiait,/.  «fj-  l  I  tun 

us4»$ttettn,ff.depreur. 

Adtc:itum  t  Nm//.  97.  r.  ).  quodattinct,  Gcrhofrrdui  v?ib 
\h:do„:umfrf4ntd,p<an;  tnpr.  Sc  \ni^x^,u.fi  qui,  dotnum  nnov^ct 
non  de  ipjo  rcfcdorc  ,  (c d  de  co  intcll  git.nui  ad  rcfeaioneni  &' 
rnovaiioncm  ctcdir.qiiia  ftat.m  ir  fr.  i.  j.  antiquorum  creJitonim 
venrionen.  bcir.  Cum  cigo  argum.nta  addudla  non  fatif  firraa 
nnr,iJco  reqm  vidctur,  quod  cre.lifcres  domum  rcxd'hcatami  libi 
.>lcnc.  abq;omni  deduaionc  impcnCarHm  vcttdkare  pon^nt. 

Quofaat  \  tcx-iii  cxprcfnii  in  l.ci<w pofiulafsem  44.  ^  ,  u.  curergo 
f.  d.  dattin.  mficl.  ,.bi  habetur,  quod  emptoncficicni  non  cor.lcqua- 
curckpcn(aj,licetinalMi  litfccus. 

Scdqu-athocacqiiitati,  &  communi  omninmexiftimationi.adcn 
ulco  jadicfo  pe.i!oium,5c  impcriti  vulgi  contrarium,durum,i  ini 
.]'.nim  vidctU',&  f  :mmurn  jtufiimma  plcrumqj  iuiuria  cft.  Vidcndii 
HV.an  &  quomodo  acquitas  ifta  de  jiirc  dcfen.  i,  muiatiui  indcmnij 
(ervari.Sc  quotitulo  impenfam  ru.im  laluarc  poflir, 

Quod  t  juvati  poUir,  pi^icrtim     fuprcmo  confiftorio  i  .n.c,,  s 
traditTbcsaur.  W.,.7.71.  ».4.  «  f^o  ubiait.-quod  ncq;  n  ipermittat 
-cq;  equir3ifuggcr3t,utmeliotationc»lucroccdatcrcdHor,i,quijiii 
anreriuiin  re  h.-bcr.    S:dc  modo  ^«^r-»f:n>ihi  treimodi  uccurrunt 
Primuiteft,  ut,CfAr.f/.m«f,  Sijure  retentioius  ntenat ,  tanqnan. 
jonTrid^ipuftciror.   Namquiaudorcjudicccompatavit,  bona 
fidei  poflcfiorcft.  l.q,iiai<aore  ifj.ff  </«R.Iatqui  ilp.  ft.JLrinre.i 
'ump  ut  ,,rrf  (Taiioi  hcit.auaor  fupcrverienj  hr>j praftarc  tenctur 
pcr  /.  fin.  atitetu  ij,  %  inre  petita  //.  de  retvendtc.  l.futnptus  ^S  tb,.  re' 
rum  exiept,oneff.eod.l.fiquun.mfc. «rf.inter  impenfai autem ncccl?a . 
riaietiam  c»  continentur,  qucindomui  rcpar.,tioncm  &rcf<-aio- 
nera  fadat  funt.vide  Knipplchilt  i/j/i«mw.       12.».  15).  cumfeqq. 
Alciaf/.i»;ptw/i«.  i.ff.ders,  ItatutfiaaornecpretiuroR^.atciia 
'oK'frc,ncqiif  merccdcsfabrorims  &  aiiai  in-pen/.ij  rcfunde rc  ve- 
!ir,  pofllt  cum  pollclTor  pcr  crceptionem  dati  mali  tcpelK  ic,  §  ex  dt 
verfo.  ^o.  ubi  vide  quae  fcrij  ri  ;i.  i  9.  infl.  dt  rer.  divu,  &  aiq.  rtr.  dom. 
ty.^^.ff  dt  rei  vend,c.l.  ^ji.ff.  eod. 

Qucni- 
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 Qacmadmodum  t  crgo  (i  vcrus  dominus  (upcrycnirct ,  po(- 

scrtor  bon^efidci  ]un  retenttonismu  &  tamdiarcm  mcliuratam  rcti- 
ncrtt  por$ct,doncc  fumptus  rcftirucrcntur  ,  itaxiuoquc  h  crcd,torc$ 
flipervcniunr.  Ncccnim  apparct  ratio  aliqaa  aivcrlitatis.  Idqucin 
tctminisprovifumcft  in/.  Patilus  i9-  §  z.f  dc ptf^nor  uhi  cum  do- 
mu$  pienori  data  cxuftaclset,  camquc  arcam  cmifsct  Luctus  1  itms, 
&c  cxllruxifsct ,  Refpondir  Paulus  pignoris  pcrfccutioncm  pcf  kvc- 
rare,  idco  jus  foli  fupcrhcicm  (ccutam  vidcri,id  cft,  ciim  jure  pigno- 
ris.  AdditautemiScdbonafidc  pofscdorcs  non  alitcr  cogcndos. 
credttortbi44  xMciu  rcftitucrcqaam  fumptuiincxftruaionc  croga- 
to$,quatcnusp  ctiofiorf.ida  cft,recipcrcnr. 

Qiiomodotmtcm  concilianda  fit  /.  44-  §  I-//^^  dafnn.infea.wd. 
Gorhof.  ibid.  ubi  diftinguir  imetrefecltonerfi  &  Adtficationem,  ut  in  pri- 
oricafucoHVcntus  liypothccaria  nonrcpccat  impcofas  ;in  poftcrio- 
ri  rcpcrar,qux  diftindlio  mihi  non  placcr,vid.  Gars.  de  meltorat^  cap. 
I9,«-  57.  cr/t'i///.ah'tcr  diftingucntcm.  Alid.l.  44.cxplicant,  de  co 
cafu,qaindo  cmptor  (civit.rcm  obligatam  tcmporc  emptionis,Thc- 
faur.  lib,  1.^.71.  n.  i.ubiadhucalucr  vidcturdiftingucrc,  utpro- 
ccdat(/^ri;jore  juris/.  P^wZ/^autcm  exAquttate,  quodmihi  nondispli- 
cet,rrcc  glofsz  tn  d.  L  44.  u.  txihnendumy  ubi  alias  quoquc  conciliatio- 
ncsatFert. 

Imo  tqaodamp1iuscft,ctiam  pofteftbr  malac  fidci>  qui  in  rcm 
alicnam  impcnlam  fccit,cam  itcrum  conlcqui  potcft,fi  non  dc  rigo- 
rc  jaris,perfm.rf.  §  ^o.  tnfl,  dercr.divis.l.  yc.de  (tdtfic.prirat  faltcm 
cx  aqaicate,  p^rrm.  in  l.fianon  domtnoi^6.  tnfi>t.  &  Lplane  ^  S.ffdefet. 
h(tred.  ubi  dicitur>bcnignius  c(Tc,inhuius  quoquo  pcrsona  haben  ra- 
tionc:a  impcn(arum,non  cnim  dcbct  pctitor  cx  alicna  iaftuia  la- 
crumfaccrc.Cui^c. /t/^.  10.  obs.cap  i.&  lib.  ij,ob$.  i  Oldcndorp. 
in cUfs.  rub.  de  acqutr.  rer.  dom.  n.  S.  u. mtiU  GoiUof.  a  i  d.  L  ^S.  &  ad 
I.  j.  Aaton.  Matihausdwp.  lo.thcf  ii.^cCtuh.^fiTttius  n.fin.jnf 
mfiJerer.dtU.icq\iimw\%v^i\£f\6zipo(fc(sQtcx(epttonnndolt  noii  ha- 
bcat.o^cio  tamca  iudtcis concinctur,  ne  pcrraictat  dominum cxalicno 
damno  lU' ram  reportare,per  d  L     id  tbid. 

Sicrgo  ^  n)alA  hdri  pwf$e(Ibr  impcniasrcclpir,  quid  ni  &  ille, 
qni  rem  qui  lem  -S-->im  ,  s^  lrin-vrn  fudi  ifjiniVoriraic'  accedr  ntc 

 tini 


(ibi  comparavic,  &:  in  cam  impcndit  f  Si  t  dicar.muraiiun)  m^pcn-  x5 
JiflTc  in  rem  fuam,&  vcl  in  rci  vericatc  ia<cm,vcl  falcem  fua  opinionc 
propriam,Rcfp.  vix  dcfcndi  po(rc,quomodo  antc  complctum  prac- 
(criptionis  cem.pus  in  Tcmfuam  impcndcrit(iudcxcnim  ,  ptafcrtim 
juris  ordine  nci;lcfto,non  potcft  dominium  ,  quod  ipfc  non  habct, 
in  alium  transfcirc)  quodli  autcm  n:)urarius  naaxime  dominium  ha- 
buiirct,illudiamcn  levocabilc,  rcs  ipfa  rcftitutioni  obnoxia  fuif- 
fet,  Ergo  iuxta  alium  t  rnodum  &  confidcrationcm  in  cYcntum  rc- 
Ititutionis  facicndx  adhuc  rcpctcrc  impcnfas  poruidct,  ficut mari- 
tiis  t  vcl  cius  hxrcdcs,  foluto  matrimonio  rcpctcrc  polTunt  Impcn- 
fas,qnas  fccit  in  bona  dutalia,  Lfruffus  7.  §  ult.  i  divortio  §  ivtpendta  & 
ibi  Dd.  f.  folut,  mMYimon,  /.  I.  ^    §  i.|f.  dcimpens.  in  res  dotales  ficl. 

Hscrcdcst  vafalli  fcudo  finito  impcnfas  in  pcrpctuam  utilita- 
ccm  fundifa'Sas,c.  1.  §  fivafaHus  dr  i&i  AfHid. /j/c//;iif. /rv.  2.  Teud. 
i8.  Schradcr.  de feud^t.p.^.fect.i.ti.  lo.Carpzov./^.  ^.(onjltt.  j  l.def.\. 

Hxrcdcs  t*  ufufrudkuarii  mcliorationes  in  rcm  fruduariam  ta- 
5lis,  Carpzoviu$/<)r*  pr.  definit.  9.  w.  t\  &  9.  fi  perpctuam  utilitatcm 
rcfpicianr,  Gomcz  tom.  l.  var.  refolut.  c.  ty  n.  7. 

Hxrc$tcmphytcurx  impenfas  in  rc i  emphyteuricsc pcrpcruam 
'itih(atemfa6Va$,cmphytcufifinita,  schrader w.  ai.  Bald.  in  l.fin.$ 
fin.  l.  c.  communix  de  leg.  Menoch,  rccup.  pofs.  remed.  i    n.  502. 

Donataciustrcvocata^ob  fupcrvcnicntiam  libcrorum  vg/)do- 
nationc  mclioramcnta  &  impcnlasfaftas  ad  pcrpetuam  rei  utilita- 
tcm,Tirag.  in  /.  /1  unquam  8,  w.  revcrtatur.  n.  i%%.c.  derevocat.donat. 

Hazrcs  t  fidci  commillarius  impcnfas  inrcs  fidci  commidarias  iji 
f^idtiSypctLdomosf^i.ff.dele^.     ubilas.w.  a.  dr  4.  Mcnoch,  j.pr^* 
fump.  2f.  n.  5.  Bcfoid.  conciL      w.  95. 

Idemquc  f  inco,qui  rem  a  fcemptam  cognato  vendicoris  rc-  ^{jj 
traherc  volcnti  rcfticuic  Tiraq.  dcrctracl.  utr.p.  i.  %  j.glos.  1«  w.  2.  & 
l.  Bocr.  decis.  74, 

idcm  t  in  co,qui  damni  infc<fli  nominc  in  pofIe(Tionem  mif- 
fusc(t,i$enim licct  dominium  pofsidcndoccpcrit,  tamen  fi  poftca 
crcditorcs  (upcrvcniant ,  &C  eas  acdcs  pignori  fibi  obligatas  pctfcqui 
velint,in  hibcnda  cft  pcrfccurio  ,  nifi  impcnfas  rcfcftionis  pracftarc 

fint  parati,  /.  ium  poflulafsem  44.  ^  i.fde  damn.  infeil.  

F  .  Idquc 
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l  q;  m  onMnbus  aliis^habcntibus  dominiu  non  pcrpcruii,  lcd  ad 
rf  mpas.pcr  /.  mulkr.S  fedenim  ff.adSC.  TrebiU.  I.fin,infirt.  c.  conjmnia 
hlegtt.  Card,  Tulch.  lit.  M.  concluf.  I79*n.  7.  Bcfbl J.  /^r.  cit^n.^^T. 

Coafitrt  Carpzoviurao.     conjiit.^i.de fmit.^.n.  \.  &  4.ubi  ait 
c!are<1efii"tumc(Tc,cum,  qui  bona  fidc inrc  alicrij,  vclinrcfiw, 
ad  alium  dcindc  cft  trandtura  ,quicl  fcccric  ad  nri^irarcm  p^f^p^ ' 
r  iim,  porsitfiimptnsrcpcrcrc/^^r    /.  9.  l.domH^.  58.  Ijenam  43. 
Marcelhif     ff.de  leg.  i.d.l.  ii.  &  1. 1 6. 

Mf  liorationi$  tenim  can^acft  favorabilis,  ita  utproptcr  cam 
Icrur  m  rliQranci  rrtcntio  rei  pctitap,  doncc  mclioramcta  fiif  rint  fo- 
!»ua,pf  r  fu^.  ctt.  Lfi  in  areaf.  de  condtil.  tndeb.  Thcfanr.  qndjl.  forem  lib. 
^.q.^i.  inpr.    Ergoidcm  in  tali  bonac  fidci po^iersore ftatucndun^ 
quiram  d  u  pro  domino  habctur,    donec  fibi  rcscvincacur,  utni- 
mii  um  i.npcnf^icin  rcm  ad  pcrpctuam  utiliiatcm  f?6las  r  |  ctar,  §. 
lo.rw/?.  d  R.  D.  /.  qturattone  ^Jnpr.ff.  deacq.  rer^  domn.  l.  fiijij^fctens 
!  I.  /,/;  tn  area.  i  6.  c.  de  rei  vendic. 
Ouiatexpartccvinccntij;  na^ura  arquu  r  oeftjfpfia  cum  damnoal- 
ri'  lucup'  'aii,'.  nam  hoc  i^.f  deccndt^.  indehu.  cxpartc  autcra  rcfi- 
ci  ntis  ofhcium  fuum  nun  dcbct  ipfi  cfli  damnolura ,  arg.  l.  cum 
.jUJtdum  i.  deadmimfl.  tut. 

Tcrtiam  t  modum  tradit Ccuiberjs//!'.  dejur.prdilat.  cap.  zi. 
uhi  ait:  quod  etiarn  is,  qui  ulno  aedificat »  ccfsantc  domino  bcn?fici- 
um  praclaiionis  h.\bcar,  pcr  l.  yc.deAitf.prtvat.  qux  qaidcm  hoc 
noa  dieit,  fcd  cdiftum  D.  Hadriani  tollit,  qui ,  ficut  &  Vcfpahanus 
cdi%it,m  qu;Tispo(sct  vacuas  arcas  occiiparc,  &  cciTante  domino 
xdtficarcfibiq;  dominium  acquir.?re  teftc  Gorhrfred.  ihid.  Itt.  c. 

Clarius  tid  coHigirur  cxl.adcuratorls  ^6.^  -  .ff.  dedamn.  infeil. 
\&  l.  cumiuohtu  ^x.  5.  idemrefpondtt.  f.profocto.  Ex  quibus^Cuiacius 
Uh.  19.C.  20.  lafcrt:  inftaurarori  tacitam  hypothccam  in  scdifirio 
inftau^-aro  dAii,  .&ctx  pracdiiftis  duabus  Ir^ibus,  6c /.  |.  in  i]Uihm 
cam  pxgn.  taciti  contrab.  Tres  fcafus  clicit  ,  quibus  hypotheca, 
vel  conc^-ditur,  vidclicct  priivo  ;  fi  quis  pccuhiam  ad 

rcftituiioncm  jrdificiicxtruendi  domino  nnnuam  dcdcrir,  d.l.  r. 
frcundo  :  fi  quismandantc  domino  rcdcmptori([id  cli,utGothofrc- 
viu<  cxplicar,ri,qui  cxmcntis  (uii  gdificat)nummo$  fabminiftravciu, 

^  t   Ti. 
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I.  Trrrio;  hquit  crlTantt  domino  nltro  liiis  (iiirptihns ardificju 
reftitucrir.NAm  hic  privilf gium  cxadionis  h-inrr,  d,L  f  i.^idcm  re- 
/^'(^nrf/f ;  ibi:  exigendoq*,  piivilrgio  nrc  tur.  )f.  pro/of/o.  SicuriMi,  qni 
crr didcrunr.vci  fubminiftravcrunt  pccuniam,JrpCuiac'n»,qui  addir: 
vcrisimilr  c(Tc  ,  criam  cx  cadrm  orationc  0.  Marri  hnrni(Tc  rc$ 
tacitam  hvpoihccara.CumtBcuthco&Cuiicio  ron  ordat  Gctho^* 
ddii.S  fifi  qmlM  cAm.ft^n.  nl  hypothec^  tdcite  contrah.  //f.X.uhi  piio- 
ribaj  dnobus  c  fibtis.quibusiwr/.  /.  r.  p  gnus  infulaf  conccditui-,tcr. 
tium  addir,flq'v$  nlmiium  ;rdificar  crffantc  dcmino. 

Nam  t  talis  porcft  dcminium  fibi  poVl  lapfum  quatuor  mcrfi-  j 
i!m  ci  orationc  D.^farci  vcndicarc  vcl  fi  mavulr  (uum  confr qn'*,qua 
inf.il.c  dominium.impcnras  unl  cnm  ufurif  cum  privilcrio  prvr^Aiio- 
ni$rcpctcrc,rfr^./.rf/i//r/>(o{«^  i  j.§/aV?// M^j/^amY/r  to,ff.pro  focio.  Uunc 
modum  ncn  rcrpuit  Gaip.  Anton.  Thcfaur.  hb.  i.  7.  71,  6.  qui 
pro  dccifionc  cafus  nodri  tcxtum  in  /.  creditor.  f  ft  ctrtum^et.&L  t. 
^.  inquihtiscAtif.fign  r^cir  cmr.  adducir. 

Q^artum  tmodum  innucbantahqui  talcm,q"Ad  vidclicct  ii,qui 
au^orirarc  magillratiis  cmifsct ,  plcno  iurc  cx  lc ^c  Zcnonian.^  tutuf  j 
cfiicr,     a  ncminc  m.olcflati  dcbcrcr,  aig./.  hencAZenor  j.r.  dequadr. 
prdfcript.I.  oinnei  z.r.  eod. 

Qiicm  modu  cgo  no  probAvi,qufa  tunc  tantl  crrcntrcmn  Prm- 
cfpc  vcl  fisco  tutus  cft,quando  rcs  incorpcraia  fiicc,?>:  ppprcl  cG/c- 
cus  fi  incorporata  non  crar.pofi  R^ld.  confil.  i(^7,.n.  i.u.  &  hdcrcraiu 
rehmlih.  1.  Carc^rhufch./ir.  E.comlns  f  4 2.  «.i.ahi  w.  ro.rrarlir ,  fi  fi- 
(c  H  vcndat  rcm  ali^nAm^utaficnam,  nonfifrv.ua  fijlcnnirarc  fnb  ha- 
(lat{oni$,ponjr  rccnpcrarf  abro.qni  h.ibfta  h'cocomodc.,poftnr?ld. 
cons.Mj  Aprinup.  circ.fin.ltb.  j.Rationcs  aliaf,ci  r  lc:  7:  .^*  hoc 
in  cafii  non  habcat  Io:nm,  adducam  alihi. 

Abftrahcndo  t  nutcm  a  modo,o»:oad  cficdliim  communiter,  hiit 
condufum  r  ^.Fcb.r^^^*  in  r-»n^aToannislMii'''pni  mur.irii  Tr:i'i,  in- 
colx  inOIInugcn  in  diftt idr /^cvfcCCf  pfum  imnjrnins mcHcration^jm 
prarcipuashabcre  drbcr  -. 

Ita  tqnoqnc  V>7ixw\n$  exLi.c.de  prs:d.  &  omiih.  rch.uavkular.Hh. 
I  i.facit  conclufionc  ad  cafum  noft':;:m  accommodatilTln»am,ncmpc 
qtiodfialiquiscmir  aiiquam  domu  altcri  hypoihrcnran»,  &  <a  mcli 
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oravic  faii  (umptlbas  ,li  ab  eo  cvmcat ur  pcr  hypotiKurtam  ,  i^^vic  tur 
prxfVuido  prmiam  aftimationcm,hoc  cft,  (oK endu  valurem  rci  an 
tc  faaas  mcliorationci ,  tta  uc  non  foliim  ucacur  !>  ccntionc  pro  mc 
liorationibus,fca  ctiam  tothis  rei  confcquarur  r-r-  tionem.idtlt  ,U 
bcrctur  a  pctltione  rci,prxllando  primam  aeftimationcm. 

Bartolum  tfcquanturCorfcrJ//y^?«/.  meltoratio.  Covarr. 
var.  re^Jtb,  i.c.S.n.i.&h  Ncguz  dcptgn.p.  ymavb.  ^.n.  ii.  &n. 
2l.Tlitfaur.^i.^.7C.w.  5.ubiitainSabaudia  judicauim  rcfcrc,  Ci 
quoad  impcnfis  ncminem  fc  diircnticntcm  i  . venifsc  tcftatur. 

Quamvis  tcnim  Covar.  dubitct  iiuoadrctentioncm  totim :  ra- 
mcnadmittitpoftecmptorcm,  vcl  qucmcunquc  tcrclum  pollcflo- 
rcm  confoqui  iftasimpenfas,quatcnas  rci  cftprcciofior  ctFcdla. 

An  t  autcm  iuxca  fccundum  modum  &  confidcrationcm  tan- 
quambonxfidci  poflcfsor  rccuperarc  posfuimpcnfas ,  ctiamfi  pro- 
priolaborc,propriisquc  manibns  mclioration^ts  feccriL vidc  apud 
Philipp  Knippfchilt  de fidei  commtfs.  cap.  1 1. ;;.   9 . 

Etan  t  non  tantum  murariusipfe ,  qui  inpoflTefnonc  ampliui 
noncft,  fcdfucccfiorcius  particalaris  j.irc  rctentionis  uti  pofsit.^c- 
undcmw.  170.  ubiutrumquc  afhrmat. 

Quidfi  tneqiie  unus  neq;  alccr  in  pofrcflonc  eflct,fcd  emptor  non 
fada  mcntionc  mcHorationum  domum  reftituillct  ?  |ut  Thclaur. 

An  tunc,  t  n ageretur  via  cxecutoria  contra  ipium  mehorantem 
&  in  cafu,quo  qui  mcliora vit,i/>/^  cflet  dehitor  ,  an  pofsit  confcqui 
pretium  fuarum  melioracionum  ,  an  vcio  dcbeat  anccrior  crcditoi 
prxfcrri.^vidclhcfaur. /it.  i. 71.«.  l 

Aii  tipfe,quircftauravir,  poflit  domum  retinerc,  pracftando 
xftimationem,quahsfuitantc  reparationcm,  vidc  Thcfaur.  lib.  i.  q. 
ji.n.s. 

Antpofsit  fe  tucricontra  antiqaiorcf  privilegiatoi  vidca- 
pud  cundcm  dict.  qtidijl^per  tot. 


ffl 


An  iifura:  Precii  non  foluti 

Peti  Pofsint,  fi  emptornulicsfructus 

pcrcepicivcl  vcndicor  nullos  pcrcc-» 
pcurus  fuilsct  ? 

Summaria, 

I  Opinlo  affimdtira. 

1  ^rgujmntum  prttmwj,  j .  Secundum,  4.  rtrtium,  $.Quartum. 

6  Opv    ?r»i. 

7  YuL.  .  .  mprimumyio.aZjpioimpugnatum.'^ 

8  QuantA  ufurd  dcbcantur  f  5?.  Cur pro  quantitatc  frucluum  ? 
1 1  ¥undawentum  fecundum. 

1 1  Rano  m  lege  expnfsa  $am  reflringit. 

I  j  Tcrtmm^  14,  a  Fridcrico  Mariim  dcclaratum. 

1 5  Ratio  Binsfcldi]. 

16  Difcurff^  D.Bohs. 

1 7  Covarruria  extcnfio  ad  minorcnnes. 

1 8  ConcluftOy  I    0/)ifi;i?  ncgativa  approbata; 
10  Ltwitatio  primay  2  /.  Sccunda,  1 2.  Tm/^, 

2  5  j^ff^^y^    convcntione  emptor  aliquid  tcncatur  .innuatimfoWcrc  in 

rccompenfattoncm  frtiiluum  ? 
14  Refponfio  adargum :  prtmum,  25. 16.  dd fccundftm.  ij.  adtcrti. 

um^  iS.ad  quartum. 
2 ?  jo  Y,tcH!:.^s,i!:,t  Jurr,  .tU.i  faHiy&quA  in propofito nccefsariaftt? 

Clrca  hancqiixfcioncm  &  cius  rcfolutioncm  Dd.  non  convcni- 
unr.  Aliqai  t  purAnr,quod  cmpror  poft  rraditioncm  rci  vcndi- 
racadufuras  prxftandas  tcncarur.ciiamfi  non  pcrcipiarfrudus  cxrr 
vcndirti  irDo  amplius,  criamfi  cmpror  non  poftir  pcrcipcrc  frudui, 
vf  I  qiiia  rrs  f  rar  ftcrilii  &:  non  apta  ad  fprodnccndos  friichu ,  vf  1  cx 
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dita  fruaui  non  pf  rcepiflet ,  vd  pcicif  cie  non  potmUct  \  cuaii  n 
rc m  retmaHlct,  tcnet  Covar.  m.  rr/./.  Uh,  ,.  u^.  4. 5.  «^,,, 
h/ml^cctujbmstcldius.  ttKotmhmtJtujutiu  (4p.  6.q.t.totiiluf.  j.  Mu 
tin^.  </»/^«r.  }<S8.  M.  14.  F.uKinatu»  lib.  i.  (cntroveil.  (ap.  j , .  pluiej 
Pil.j,  quos  iru  :■.  Aiuon.  Gabiicl. //<..  j.  ««^r.  cr  v(»rf,r  totubf 
4. «.  8.  1  u. <^  i^.  r  (otnurtutn,  l  udciic.  Martini  in rrwa.  fl«o<i 
tuttull,(Ap.  ^  barhnus  liii,.  u  Alcxit^dctl remi.vur.  rtjol.  Itb.  i.tit. 
dc  ujur.  rtlel. »  ; .  j.  ^  quati^vu  autm  v.  tx  hac  raiwfie ,  nbi  iHuflrf  m' 
adduc.i  .  I C.  torum  ,  Philipp.  Zcrei.  infctJKm  ^CMlcfm. 
'.  f.«.  i.,7.  F.ai.ci(aiiVivi,.»,twM»/««,  0;,,«.  Utv.v.  vendttor  de  lure 
•  IW7.  ■  Iicianusd*lcii»i«frrf(:7.//e  annuu  ndttib.tfb  1.  cap.  lo.».  m. 
&feiq.h<tlJiW.p.  i.  (uitluf.  ^%.ri.  t.^. 

Prc  hac  opinionc  idducitut  1  I>  K  j  M  O  rextusi»  L.  curdit  t. 
C.(/«*ff.c,/,;.t.^  rfnrfif,ubiln.pp.  Dicclet.  &:  Maximin,  tc/cripfe. 
nmt :  quod  con^  ci.cnuus  iit  eii  ptcr,.  qui  nadius  polTeftionem 
fruiliu penepit ,  partcm  pretii.  q.un^  pcnci  icbabet.cum  ufuui  rc- 
itituctc.  Ex  quo  a  contrario  inica  I  achinaui,  fecui  d.ccndum  c/Te. 
cutnfut.flui   vivipetcnoi  i    1  ir, 

Sipetai:t  uantasnlura»  debcfltetr.ptor rerpondcnt  iidcm 
Impp.qua»&;.mfpfw«»,//«ta«r4f/o,  &  nunorennij  atatis  fa- 
vor,  licctoul:i  nroraintticcllcnt,  gennavir. 

RationfuM  rcddit  Covai.i/K/.  f4/).  ^.quiacafu,  quodebc- 
rcnti.ru(ura:ob*quitatem,  d.  L.  (urabit ,  ^ (\cm  (oti.penfatoru 
fruftuum,  quo»  crnptor  adeptus  poiies/.oncm  perclperct,  erco 
fclvi  tantum  dcbcicnt,  pro  ecrum  quantifate,  ui  dc  ic  ncn 
•tuiaificantenon  tcncretur  emptot  aduluras  ptetij,  Gabtiel  fo»j- 
cluf  4.  w.  { S.&n.  rp. 

A  :  iiunt  ttxtum  t  rcfponHcre  nititur  Zypruj /oc  fir.  §  qurd 
adfefttinumdtttnet,  liuluras  fola  fruciuKiuratio  [\i,t  n.oia  cxcor- 
lueret,  illorum  quantitai  poHer  conlideiaii,  rcdtsmenj.  t.  tu- 
rabtt,  qnamvis  lolam  facijt  i.duiorem  huauutw  :  non  tamei 
•riidecifio,  in  eii  lolii  fandimentum  habet,  ut  ijs  ceirantibu» 
.  Haicdeb.at,  Ird  (utp  .la-.nie   legei  Condicii  inltar  ukrii  . 
'■ntm  lunt)adca*um  pro_>o/Itum  folum  refpondec.    Qucd  in* 
>i<\^tu  purat  ;quod  efam  mentioncm  faciat  niinoit/  M.itu ,  cum 
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^j£^TIO  SEXTA. 


CAmcn  dccifio  ctiara  in  bonis  majomm  vcndicis  obrincar.  Iraquc 
patatattcndcndascrscamcrlorcs  &  gcncraliorcs  lariidccifioncs , 
'xnLAiilun-uhtxvtni^xtocmi^^in'^^^^  dic  traditionii,  ha- 

bitxqucpofscrsionis,  &  facaltarispsrcipicndi  fruaas  injungant, 
qaasrf.  L.(;:/r4iifpcr ca  vcrba/r.7.^/<.'r//  nmonon  liaiicec,  velrcrcrin- 
gat.  nonraa^is,  qaam  ca  vcrbaj  r/.  L.  cur  abit:  minorUAtatis  fmre 
difpofuioncra  in  caafis  majorurn  cxcladanr.  Vcrdmipfe  Zypxas 
lA.  y.  concluf.  cmon.  de  ufur.  concluf  i .  fibi  nonnihil  conrrarias  i ta  fcri. 
bic;  Ratio  aucem  tradaam  indc  ufurarara  pctitioncra  acqaam  fa- 
clc ;  ufurac  fiquidcm  vicc  fru(9:aam  obtincnr,  L.  14.  jf.  de  ufur.  Si  in- 
fpiciamus,  &  bcne  confidercmus  lcgcs  antcriorcs,  potius  facicnt 
pro  hac:  qaam  pro  conrraria  opinionc. 

Icaquff  ARGUMENTUM  tSECU  NDUMdedaci- 
turcx^.  lutiamis  ij.  ^.veniunt.  10.  ff.  dea:hon,  enipti^  &  mii.ubidici- 
tur  :  quoddcbcanturufuracprctiipofldicmtraditionis,  additur- 
qac  ratio;r«?;/r^  emptorfruatury^quif  tmumejl,  eum  ufuras  pr<£tii  penderc» 
Gum  itaque  1.  C.  tus  rationcm  ufararam  ponat',  in  fruxtione  feu  pcr- 
ccptlonc  haftaam  ,  Vachin&iis  §.  RMxo :  cxindc  fcquitur ,  li  frui  non 
licuit,  vcl  fru£lus  percipcrc,  ufuras  non  dcberi. 

Nam  t  ratio  in  lcge  cxprcfsa  cim  aagct ,  &  rcftringit ,  ctiam  Ci 
agat;ur  dc  lcgam  antiqaatione  L.  ex  his.  C.  de  revoc.  donat.  L.  §. 
cu?nP$lliitf^  ff.deufur.  &c  ratio  reftrifta  caiusUbct  gcncralis  difpo- 
fuionis  ipfam  rcftringit  difpofuioncm ,  ipfamquc  ad  rarioncm  (ub- 
nixaelimites  rcvocac,  Reincking,  J(?  mM^if.  i.  4X.  &fecjq.  di- 
£tara  cnimomne  a  fua  rationc  tanquam  forma  rcgulatur ,  ar^r.  L. 
cumpater  7-7.  dulcifsimis.  zo.ff.  deleg.  1.  Quod  autcm  argumcn- 
tamacontrariorcnfahacipfa  matcrialicirura  (Sc  vahdura  fu,  id 

T  E  R  T  I  O  t  u^agis  &  clarius  apparet,  cx  L.  Lberalitatts  16.^ 
I.  ff.de  nfuriSjwWi  Paulus  IC:  rcfpoodit.iniquu  cfse,ufuras  ab  eo  exigi, 
quifrucliis  nonpercepifset.  NamutGothof,  ad  L.  lultanus  vf.^  ventunt 
10.  fdeacl.empt:  &  veni.  Itt.  notat.  fcudlaum  &  ufuraruvn  x* 
qua  vicifsitudo  cft,  quifruilus  rci  vendirx  pcrcipit ,  ufaras  prcrii 
nondamfoluti  prxftat  vcnditori.  Ncc  enim  (uliicitrem  haberr 
fcd  illud  fpeclare  debcmusaa  faculrarem  habcar  fru6lus  percipic n- 
di,(f./.  i]Apofsefsion:m,  ii.  Fachin,  loc.cit.  cap.  ^i.  §  imdecum  feqq. 


^ABSTIO  SEXTJ.  ^^' 

Uiidc  ttidcuciM^hUnini  loc.fup.  citMniitj  r  .ita  difcurin :  cm-  f  4 
pror  tdudiras  rationc  ttudtuum  pciccpcorum  clt  pbli^atu*,  d,  L.  cu- 
rAJtt  5.  C.  de  aiiiofi:  empn,  L.  li  lunM  §.  vemunt.  lo.  jf.  eod.  crgo  a  con- 
trario  (cnfu,  ficn  ptor  nullosexrc  pcrc  pil^er,  vei  pcuipcrc  potuK- 
set  (ruaus^vcl  propter  rci  ftcrilitaccm,  vcl  proptcr  CAUmiiatcm,  vcl 
proptcrnimiumxlluin,vclprop;cr  bcilam,{aduiuras  fruduumnon 
eftobftridm.  ( 

Racior.cm  t^ff^it  ct^an^  Pinitcldius  de  ufaufc.  6.i].  6.  i.^u.uf^e 
5.  mihtfoL  1 9  f .  q-iia  d.  l.  curubt.  Fundatur  »f'  iik  icllc  ,  ^Sc  «quiiatc 
iuilitiac  commutariv*  ,  crgo  q.i.inda  vcnditor  dc  rc  ,  qnam  cradidit 
cnrtori,nulium  potuit  intcrim  habr rc  huAum  ,  nuilinn  patitur  in 
rercirc,r.cc  ctum  arv|uuiij  cU  ,  ur  ab  cm^  roic  luhf  ar,  QUc^d  ipicrocc 
habcrc  non  potuii,(i  crgo  aUqoid  pcictpcict,  id  ficict latioii/?  ttm. 
pons  ScdiUtioni$conrclIat,qaod  fapit  ufurm:,  noA  ra  Jonc  intcr- 
clL^quod  nullum  clt,ncc  ctiam  ratioac  naturalis  arqui  iiij^cuai  cra- 
ptor  non  dnctur  in  ullo  cum  jadiura  vcnduotii. 

Cum  hist  concordat  Dn,  P>oh:^  ccnfulc.  cenf  p  1,  n.  \^6.  ubi  ,16 
ait  ?  Rationcm  d.  l.  curabit.    non  omnino  pollc  fubvcrti,  quia  vcr-  j 
biscxprcfTiiCS:  dilcrtis  ht  vci^mxoperceptortini  fruiluum  in  rcxtu.  IJquc 
pro  fundimcnto  pcnitur,  &c  in  co  xquitas  lcgis  ufuras  prciii  non  (o- 
laci  folvcrc  jubcntis  fandatur.    Er  in  l.  lultanus  i  j,     vcpiiunt.  1  o.  jf. 
de  acl.  empt.  pro  rationc  ponitnr.  cum  refruatur  eniptor^  ^ijutfstwum  ejl , 
eumufurMpretttpendere.  Ergo  Ba  do  &  i;s,  qui  cum  (cquunfi:r,  no- 
minarimautcm  Parifio//t  t.  confil.  6c.  n.  iS.  vcra  ratio  dccidcndi  [ 
L.  curahtt.  advcrlktur,  uti  rcde  ad vertit  Covar.  loc.  itt.  w.  j , 

Ubi  tcuf  trariamopinioncmamplcdrtur,  camqucintantum  ' 
E  X  TE  N  D  I  T,  ut  proccdat,  ctiamfi  vcndiror  fucrit  minorennii  ^ 
pcr  rationcm  :  qni  i  iilurat  alioquin  improba  favorc  minoium  imllo 
pafto  pcrmittiiniur.  (.yipfrra.m.  deufur. 

S  cutcrgo  vcrilii  ict  Dd.  L/.adionem  vcnditi  ad  confc-  ig 
'ifurai  lationc  f(U(iluum  nt  rc  fua  vcndita  pcrcipiou' 
i       urmr:  iticiiamcmprf>r  rxcrptioiicn)  cxcrtdfnih.arcrar  0 
'Hunnifquod  lcilicct  pcrcipi  iion  poiucrmi^dcduccrc  poicli>! 
Bohs^.  i.num^  147. 

£x  dictis  t  ^^pparcr,  qtiodinfpcdis  lcgiHus.crrum  r2[u»i.  .  j  5,  ,  9 
 &  Dd.  i 


\ 
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&c  Dd.authoriiatlbuihapcpoftfrioropinio  longcprcbnbilior  fxilt 
qaam  rtiam  Utiaavi  inconft$a.primarw.  q.  t.n,yS'& fcqq^&num.i  ^  j. 

quac  tamcn  ^     ^t- r  a 

LIMITARI  tpotcftPR:MO:ni(i  cii!paemptons  ni/lli  fru«ui 
fucrintpcrccpti,  ratio  dcfumi  potcft^fx  rf.  L.  ij.  i(.f  deaa.empt: 
qaia hoc  (olutn  fpc^flarc  df bemo* ,  4n etnptor  hjbeatfACulratemfrtUfm 
perctptendh  vnde  kzo  mfuafuvwta.n.  14.  C  dea[l.mpt\&rend:kx'\h\x. 
qaod  poft  traditioncmomnino  tcncaturcmptor  ad  ufuraf,  &  fifru- 
et\i%  non  Dcrcipiat,fatif  cft  cnim,qaod  poffit  pcrcipcre, 

L I M I T  A  R 1 1 potcft  S  E  C  U  N  D O ;  nifi  tales  frwftus  (inr, 
qui  adfuam  pcrteftioncm  pluribus  annii  indigcnt.  v.g.  fi  qnis  cmif- 
«cr^-cum^cuiuf  pifccs  non  nifi  tcrtioanno  colligi  &  extrahi  folcnt; 
vcl  fyVam  c«duam,cuiuf  lingna  non  nifi  quinro  vcl  fc^to  anno  (nc- 
cidi  folent,  quibus  in  cafibus  vidcri  quidcm  p^lFcr,  ufuras  prctii  ncn 
dcb?ri,quia  nihil  adeft  cmptori,*:  compcnfatio  fc^uuit  rclationcm 
cxrrcmoru:  conrrarium  camcn  rcde  adcritur,  non  qirdcm  ex  illa  ra» 
rionc  pr«cifc,quamBaIdus4i/.  1.  C.  deufur-  Sc  PariCra/.  i.  (p«//.  60. 
nnm.  x  S.  afrerunt,  quod  vcnditor  implcvcrit  fidcra  tradcndo  ,  c 
ptor  autem  inveniaturin  pcrfidia  prcrii  non  folvcniis  Scdidco^quia 
Iicrr'n  uno  vcUher©  annonullusfrudusemptor  pcrcipiac,  taracn 
quiahocnon  ex  fteriliratCiVel  a!iaca!amitatc,  fcd  cx  natura  sci  acci- 
d  t,&  accidcrc  confuevir,  idquc  cmptorcm  tcmporc  contraftus  la- 
terc  nm  potuit ,  infupcr  fcqucntibus  annis  tanto  ubctiorcs  ftuftus 
perccpTuruscft,  ufurafpretiinonfQlutiobid  dencgare  non  potcft, 
fcd  fraftusfiuurosin  annosprsteritoscomputarc  dcbtt,  Dn.Bohs. 
p^  1.  conf  cenf  num  1 4^. 

LIMIT  ATUR  t  TriRTIO :  oifi  quis  e merft  rem  tx  fc  infrugift- 
rawn  &  fterilera,v.g,  domum  fplcndidam  piduris  rcfcrtam,  hortum 
floribus&dcambulacrisornarura.tunccnim  emptocfc  excufarc  ne- 
qaid  ob  fruftnt  non  perccptos,&  rr gula  fup.  pofita  intcllieenda  cft 

in  cafurba  vott  terf  mifftm  ttttflb^rcii     an^^mmi  anjcfc^fiigcnem 

©m  (cittt^lHUtt^  illCtlattijCtt  acwcfctt/ut  loquitur  Dn^Boks  p.  2 .».  1 5  4 
Rario-.quta  tcmpore  contradtus  fcivit,fc  fruftus  fpcrarc  non  poire,& 
]uia  potiuf  ad  conamoditatem  &  dcledationcm  rcfpcxit,quaro  cum 
iora  pQfrersioneadeptuscft,  aliter  autem  fc  rcs  Uabct ,  fi  quis  agrum, 

  hor- 
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hortum.vel  Tincam  fibicompaiavcrir,  quibusiii  ca(ibui  cmpior  ad 
titilitatcm  &  fiu^tiisrerpeftum  habuit ,  quiliob  ftcrilitatcm  non 
nafcaiiturjpfr fpc  &  cxfpcftationc  rua,qiiara  quilibct  alius  attcndif- 
scf.frudratuf  ftiit,c5fcqucnrcr commifcrationc  &  rcmifficnc  dignus 
cft.  Dn.  Bohf.  %n  confult,  cenftul.  p.  2.  w.  146.  Limirationcm  aliam  vi- 
dcapni  Mcrcndam/ifc.  ^.contfovtrf.cjtf.  ij.w.  it.  infin. 

Iti  iudicatum  iB  Confilio  AulicoNcoburpi,  2  ^.lanuarli  irffg.in 
Caufa  w^olfte^ne  Ncuiscrcn  Ccf)or(ifcf)m  ^ScrmuitMcrn  contra 
Vcith  Phih*pp  ©itlirj^rffi^tt  /  cui  proptcr  prctium  domus  in  Regcm- 
ftaufF comparatap,non  fohirnm  pcr  fcntcntiam  fuit  iniundum:  ^ap  CC 

foll  fcfju(&(fj|cvn  (tcl)  txx  ^infcn  ^iXVovc  mtt  Dcn  ^crmun&rcrn 

Quid  t  autcm  ttinc  lurii,  fi  t mptor  cx  conrentione  t«crUr  aliquid 
tnnaatim  folvcrt  in  rccompcnfationcm  fru(auum,&:  ficufurasprc 
tiinon  foluri,an  fi  frncHusnon  pcrccpit  ob  aliqucm  cafum,  tcncaiur 
ad  folutiencm  ilhus  qued  tuit  promilTttra  f  adhoc  rcfpondct  Scbalt. 
Mcdices  dt  caftb.fort.p.  t.  q,  10.  n.  i  ^^.quod  non,  nili  catcnusjqua- 
tnms  pcrcrpir,non  obftanic  cjuoJ  n.  145.  vidcatur  primaropinioni 
acccdcrc,Ratioocm  rcd  Jit  mirabilcm,  quia  in  co ,  pro  quo  frudus 
tcnc cur  folverc,non  h  ibct  plenum  dominium,& pcr  confcqucns  pc- 
riculam  atl  cum  non  fpcdlar.  Etfi  ratio  fiudluum  hoc  opriatur,  ut 
cmpror  cogi  pc/fic  ad  folvcndum,  ccHantc  r::fianc  dcbct  ccllarc  lc- 
giscIirpo(nio,quoca(u  vcnditor  videtur  fufcipcrc  rn  cafum  formi- 
turOjCam  rrfcrve t  fibi  aliquidannuatim  (olvendum  prafcrtim  in  rc- 
compcnfitioncm  fruftuum,  fallerc  autem  dicit,  fi  cmptor  fuilTct  in 
mora,  Quod  cgo  non  bcne  capio  ac  proindc  ih  mcdio  rclinquo. 
Ncquc  d'ft's  obftant  argumcnta  fupra  in  contrariiwn  allata. 

•  AD  PRIMUM  t  RESPONDETFachinxasrf/ff.c4^  }!•  /-i.  quod 
non  bbftct  tcxtui  in  L.  i.  c.  dtufuru:  quia  quod  ibi  fimplicitcr  affii ma 
tur,cmprorcn;  ad  ufuras  prxftandastencri.cxaliislcgibus  dcclaran 
dum  efl,ncmpc  nt  Tcram  fir,ubi  fr  dus  perccpit  cxrc  empta,  cujui 
poficflioncm  mOtw%  cft/ccus  fi  nullos  fru<fluii  pcrccpif,oon  cnim  cft 
;  ovum  prio^rc s  Icgcs  ad  poftcriorcs  trahcre,  L.  non  eft  novum.i6.  ff.  de 
Ll.Sc  lexiina  indiftin6te  loqucnsperaliam  diftinguituf  &ltmuatur, 
arg.  L.fciendum.  i  j.  ff.  qut  fati^  d.  cog. 


^jestio  sexta. 


AD  S  ECU  N  O  A  M  t  rcfponrum  peri  poccA  cx  i>,4iu  al- 
lnrafiicrunt^./^rmf/.  «.  7.  cxquibui  Jc prchcndicc.r ,  rario- 

nfm  haram  afararuro  non  in  (o!a  moia  confiilcrc/cdin  compcnfa- 
tione  fruifluam,  H  (ufti\i«  coinmutativx  atquitatc. 

Dcindc  t  ncn  cft  pcrmiluim  alia  cxcaufa  ufuras  cxigcif,  qiiam 
in  com.icnfationf  m  damni,  quoJ  cul^a  dcbitorii  actiilir,a'U  lucri , 
quod  nobis  eiui  mora  eripuit.c  ^.txt.  deufnr.  Covar.  /.  |  var.  rcf  c. 
4.  n.  I.  arquinonfcmpcraccidit  ,  utobmoram  cmpttris  vrndiror 
damnum  (cntiac,  lucrum  vcioamittar^  Quid  cnim  fi  pccunias  ab 
cmpcoieacccptai  crac  pcnci  icfctcncucus.'  quid  fi  ca$  proHigarc  & 
jaftarc  volcbati  qiiidd  ncgotiatio,inquacxcrccrc  volcbatjdarDno- 
(a  futuracrat?quid  fi  dcniquc  non  ftterit  occrifio  cas  cxerccndi ita 
.Mcrcnda./iJ.  6.controverf.cap.  17.  n.  Taccndo  quod  m  !♦  uirahtt.  5 
C.de  a5t,  ewpti.  &  vendit.  dicatur,  iiforas  dcbcri,  liccc  nulia  mora  in- 
ttrccficriu 

ADTERTlAMtRESPONDET  Fachinr  j$ /(?c.  cif. 
§.  nonobjlat,  quod  Baldu$dicit,ufuras  ha$  cxigi  rationc  perfidio:  cm  - 
ptori$,qui  dcccpilTc  vidctur  rmptorcm  ,  vcl  hdcm  ccntraftus  non 
(crvatjnulia  lcgc,nullaquc  cationc  niti  Etfi  hxc  ra'io  vtra  cfrcr,  fc- 
qucrctui,quod  alii  dsbitorci  morofi  ciusd<:m  fidci  parcicipcs  firaili- 
ccr  ufuras  prxftarc  dcbcrcnc ,  quod  tamcn  ncc  ufus  forcnfi$,ncc  in  • 
ccrprctes  admiccunt,  &  quidcm  rcdlifTimc ,  cum  non  liccat  nobis  tx 
pcrfidia  dcbitoris  lucrum  capcarc,lucrum  vcro  idcft,  quod  non  pc- 
titur  racionc  damni  cmcrgcncis, vcl  lucri  ccflancis ,  ica  Mcrcnda  loc. 
cit.  mm. }. 

AD  QVARTAMtRESPONDETUR,idqaod  m/. 
luVtanw.  1 3.  S.fofsefstonem  ii.ff.de  acTton :  ewpti  dicirur ,  illud  folum 
ipcQi2Lndumt(it.,anemptorhabeatfaci(ltatewfrufi:usperctpiendt,  tfft  in 
tclligendum  de  faculcacc,  qux  non  impcdita  cfFeaum  fuum  con- 
(cqui  pofficadcoque  dc  aliqua  faculcatc  naturali,  &fam ,  non  vcro 
dc  faculcaccaliquacivili,lcgali,  &  dominica,yive  luris,  juxca  quam  i$, 
qui  dc lurc  dominus  «ft.hoc  ipfo  faculcaccm  habccfrudtui  percipien.' 
dideIurc,noR  verofcrapcr  defado. 

Idque  cx  t  prxccdcncibus  vcrbi-^  tcxtus  apparcr,  ubi  habetur, 
quod  cciam  prccaria  faltcm  poflcsfio  fatit  fic  ad  id,uc  craptor  fcuftus 


pcr- 


p-tcipcrc  pylKt.&^deoulurai  lo!vfr«  Si^^.  Erfio  nbn/ufticiti 
diccre.f mptoiem(tar,quam dominuiTO  factiltatcnvhabutlie  rcrci- 
piendi  fruduj,  (  quod  M  lurc  taimirn  intclligitur)  lcdnctellc  cft, 
huic  facultati-tnh.I  obrtitnlc,  v.  g.  lierilitatcm,  vel  vi  fadam  rrohi- 
bitionem.  ar^.  ^  Btrt*(  j.,„ll  dilut-.ferfon.  quia  non  las  tan- 
tum.lcd  cti.im  rcm  crieaum  liabcrc  oportet.  Dn.  Bohr. ».  i.  con- 
lult.  (enf.  n. 

Ubi  t  ad  lit:  verba  illaxeac  dt bere  confiderari  &  intelligi, 
Juoeniitiincludunt.lcilicet  fruatijquipercipiponunt  ,  &  faculta* 
tem  illos  perciplen  Ji  non  iropeditam.  Si  prarter  dvilcm  faculta- 
tem  percipiendl  nonetiam  naturalis  icquircretur,fiullradifputatio 
hTcaDo(aonbuiinftitucretnr,anhBaibujnoniiatij.velpcrccptij, 
ufurx  prctii  nihilominui  dcbeantur.  Nam  omncj  cmptoref  fafla' 
traditione.quantum  ad  Iuj;omnes  condtiaorei,  quantum  ad  vo- 
iur.tatettilocantif :  omncstmphyteut*  quantum  ad  conccirionem 
ditcai  domini  attinet ,  tacultatcm  pcrcipicndi  habent.  Si  itaquc 
aliquid  dchcu.obifiauai  dcficit,  quod  pctcipi  p©flit. 


^FyESTIO  S6PTIMA. 

An  emptor  ante  litem  fibi 

motani  cautionem  dc  evicflione  a  venditorc 

ptccre,  &quando  dt  cvi^lionc  agcrc 

pofsit  .* 

Summaria. 

X  Cx/w,  z.  d"  rejponftonegativd. 

}  Vtndttornon  cogitur  empten  de  evictunt  carere ,  niftintQntraBu 
convenerit. 

4  Vel  evtclio  in  Itwine  coKtruclih  appare^t. 

5  Qttid  ftt  immnere  in  Umme  contrjllM  ? 

6  RAtio  &  (und.imtntum  primtim  rt(f<enftonii. 
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7  Qu\i  ft  quis  emptori  dajuni  iifset  rem  fudm  efs€. 
8*  Quid  ft  creditor,  rem  fibi  ohlt^atam  efse  / 
9  Bdtio  &  funddmentum  fecundum. 

10  Sctensrem  controverfidiohnoxiam  efse^de  eviilione  ager^non 

potejl' 

11  Quid  vel ahflinere  a  contrailUiVel  CdUtictim  facifci  debehai. 
I  2  Katio  &  Tunddmentum  tertium. 

I  j  Comecturd  van&  fufptcionif.  14.      1 6.  vy. 

x8  Vendttor  dhemptorecautionem  peunte  qudndojy  jurawentum  cd' 

lumnid  extgire  potejl. 
1$  Jn  emptor  venditore  cauttonem  n$n pritflante  pretium  rmnere  pof^ 

JityVel  deponere  deheat  ? 
10  Mandatumjudtcis  efi  loco  cautionis. 

II  Conclufto,  ix.Ratio. 

2}  Dteviittone  agtnonpotejl  re  nondum  evtcld,  i^.  licet  confiet  rem 
Aiienam.velohhgdtam  efse^  z  5.  vel  lis mota ftt ,  &dliudngn 
atuventumy  16.  antequam  per  executtonm  resyejittuta fit. 

QUidam  t  fibicomparavJt  dorauro  abaliqua  vidu^,  quam(civit 
privignoi&  libcros  divtrfi  matriroonij  baberc,  poftca  cum 
part.  ^^rctij  folvifTct,  folvcrc  amplius  nihil  voliiit,  priiiscjiiam  fibi 
vcnditrix  vidua  idoncc  cavcrtt,  cjuod  piivigni  nihiljmis  in  ifta  de- 
m^habcrent. 

QuarrcbitnrV  f  an  jure  harc  cautlo  ab  cmprorc  pf  tf  pofTcr ,  & 
a  vcnditriccpraftaridcbcrct.^Rcfpoodi:quamvis  cmptor  qu^- 
cunquc  tcmporc  adigerc  qucat  vcnditorcm,ut  dc  cviftionc  prxftan- 
da  rcpromittnf,  /.  exempto.  1 1 .  /f  dc  aa.  empt.  &  Carpz.  m juris prud. 
r.  i.conjl.  J4,  def  Jo :  tamco  vcnditot  non  cfBgitur  emptori  dc  cvi- 
^tionc  al  cr  cavere.niCi  nominatim  intcr  ipfc^i in  cotradu  dc  ca onc- 
vrncrit,  UHud.^.inpr.lJJeeviit.  U  emptori  17,  in pr.ff.  eod.  ^cl  fatisdatio 
vidiows  nomineprzftandaconfuttudi  e  alicuiuslocircccpra  fit 
arnzo  v ius  dtcl,  definit.  j  o.  n.  6,  ^ 

Qiiamvis  ctiam»  ninc,|  fi  in  Hminc  contrainus  immincat  cvfdfo. 
cn  ptor  prcrium  retinc rc  porsir^donc  ^  (Ibi  idonca  cavcatur ,  &  f»ii, 

dctur 
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SS 


detiir,  proc^-dtionc,  Lfi poft  perjectdm  14,  t.  deeyut.  L  18^  ]f.  ^/r 
pcric.C  cortin  oi.  u:  vtuL  Ancon.  Goixiczvar.refoL  tom.  2.  c^p.i,  w.  5«^. 
tuprimox  Nico-.  i>aigaaraifn^jr^ff.i^tn(J?.  u^.  71.17, 1.  $nfin,  Cai- 
pzovius  rff/ifif.  ^i.^  &  quidfm  gcntralitet  advttluf  omncs  cafu*, 
ihld.n.  3.  quomi  do  aucen*  ?  vidc  apud  cuadciu  definit.  j6.pertot.) 
oos  tamcn  in  Mo  cafu  non  vcrlabamun 

Irhmcrc  t  «'Um  iiilimine  contra^^us  dicttur  cviAio,  cumanrc 
numcrarjoncm  pictu  cctjus  niovctur  li<,vel  quac(lio:vcl  li  dcnuncia- 
rnnrcnipcori  fucrit  a  crcditGrc  vcnditons.nc  acccdt rct  ad  cmptionc 
rci  lihi  ©bligaiac,  pcr  rf.  I  fipcft  Carpzoviui  d${l.  defintt.  ji.  n.  z.  Ni- 
col.  Buigundusrf^fri(f?.  Cdp.jt^n,  4.  qu'atuncio  tacaula  cft,  ut  au- 
ferri  poffit  a  crcdicorCt  &  i  lco  m  ci  m  cvcntum  vcnditor  latisdarc 
ccnmirpcr/.rxbir/^wJaif.  f.c.  dccfut.^rg.  l.  qmdfi  tndicm  \£.n.ftn 
AUtenrff^depctit.  bdrcd, 

Ratio  prima.  In  propofito  f  autcm  cafu «cc lii mota,ncc  ab  ullo 
crcditorc  quif  quam  cmprori  dcnuncK  tum  ftiit.  Ergo  cmpror  factil. 
cat cm  rctincndi|)ccuniam  ob  pciicult  m  cvidionis  immintmii  non 
habct,Carpzoviui(/r/i«;r.  u. /i/r  ri?r.  ubiw.  1.  appoCcc  dicit  :  quod 
craptor  won  (crnpcr  cxccptionc  cvidiunis  advcrfus  vcnditorcm  fc 
tucri,ac  pr»lubitu,vcl  folo  prxtcxcu  alicuius  pcriculi  prctium  rccinc- 
rt  poshr,(cd  ncccflc  cllc,  nr  cvkIUobji  pciiculum  lir  pracfcni,  &  n.  j, 
non  futficcrc  ait,  cjuod  cmptorcompcriat ,  rcm  cllc  alicnani  nifi 
I  rcvcra  lii  ab  aljo  niovtatur  cum  trtcdu,  &  iidiciumccntraipfum 
1  infliciiarur  ,  tbtd.  n.  5.  cbi  n.  6.  ait;  non  fufhccrc  inrcrpcllationcm 
(txtra  iudicialtm,  aut  voccm  iadabundi  adlorii  antt  lircm  fcno 
moram,  ibidcmquc  iluo  pcxiudicit  ai  noftrum  propofitui»  condu- 
ccntia  aflcrr. 

Imo  quodampliaicft.fi  quisf  «mptori  dcnunciaflct,  rcm  fuam 
c(re,&:  fufpicioncm  illi  lhi«  iu  cciiscr,  cx  mcntc  quorundam  adluu 
tamtn  fub  praetcxtu  rci  cvioccndx  &  cautionis  pracftaHdar  prctiu!Yi 
rtiincrc  non  polTcr,  Burg»jiidus  loc.ctt.  n.  4.  ubi  aic:  con  (ulficcrc  litii 
(.ifpicioncBijUrcxcorqucacur  (atifdacio,  quia  ttxtui  aUcgaci  litem  mo^ 
tMmcOedcddcrtiti:. 

Ncc  obftacquod  did^ui«  cft  [dcnuBtiationccrcditorii  fufticcrc, 
ntmad  boc  refpon  Jttur, aliu  l  c(Ic,fi  quii  rmprori  dcnuncicr  revi 

(uam 
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r€nnrreadic8iircTiindjjff.6.ralem:  qaiaanrcs  htalicna, 
fentcndann  conlUrc  vtt  potclUnaiuem  (itobligata,  cx  faloinltiU- 
mcnto  crc^itoris  (q'iod  f  mptori  in  dcnunciaiiont  pra&lcgi,  vel  emi 
copia  affjrrri dcbet,  xim  n.  f .  )  conftarr  p  ueft. 

Veram  in  hoc  Carpzovms  loc.  cit.  defimt.  ;  r .  «.  5.  Burgundo  con- 
traJidr,  &piitat,nonreferre,anrupcri[.foreivcnditxdomimo,  an 

fuper  oblii;arionc  faltem  lis  moveatur. 

RatioSecnnda,  Dcinde  t  nullum  novum  cmergenifupcrvc- 
nir.obquodinpropofito  cafu  prctium  rctineri  pofset»  Sicutenim 
emptornunc  fufpicatar,rcm  al:cnam  clTe  ,  vel  controveniar  obno  u- 
am:  ira  p  ncra:  in  ipfa  contradu  fufpJcari^quia  tunc  aequc  fcivir,  pri- 
vig»iof  a  "lcfie,  atquf  nunc  fcit.  fibi  itaque  imput^rc  debct. 

Qtiodf  ciens  prudcnsquc  a  vidua  iltn  domum  comparavcrit, 
ar(>.corum,qu.ie  rradtt  Anton  Fabcr//J.  iod.  ttt.  j  r.  defin.  1 1.  %n  rot. 
4/5.  Bcrrrard.  confil  60.  Uh.  t.  p.  1 .  &  poft  coi  Burgundui  n.  6. 

Debebat  cnim  f  ab  initio  potius  a  cont^-adu  abftincrc  ,qua m 
venditrici,unius  pcrfonac  Ir giliratem  per  ipfum  cum  ea  initum  con- 
trafVum  approbavit  per  tradttt  loannU  HermanniStJim  lib.  1.  de  fervtt. 
perfonic.^.n.  ^.confer qii<tfi;ripfi  decad.x.patroctm  qv^fl.  8.  «.19.  d^bi- 
tum  prctium  prxfeuvarc.  Siautem  tuncdubitavirdcbuifict  ftatim 
cautioncm  dc  cvidionc  pctctc,  &  pacifci,  ar^.  l.  fifratres.  7.  %  fin.  c. 
commnn.  utritisque  iudicti  txnifamil.  l.apud  Celfum  4.  §.  idem  Labe9  5.  ff. 
de doli  maliexcept.  l.fiftindum.  ij.c.  deeviii. 

Ratio  tertia,*  q  iod-f  in  propofito  tanto  magis  lccumhabcf, 
quo  vanior  cft  ipfa  (ufpicio  cx  multit  terum  argumcntis. 

Namtprimo  contrailas  cmptionis  cclebratut  cft  ,  antcirei 
aono$,atquc  in  notitiam  libcrorum  vcnit,  &  ncmo  cx  illis  fuit ,  qui 
ci  contradicerct,vel  reclamarcr. 

Secundo;  licet  multi  anni abicrint,  cx  quo  parcniprivigno 
ram  moiruui  fuit,non  tamcn  audirum  fuir,qu6d  ipfi  novcrca*  ra- 
tioncdomus  controvcrfiam  movercnr,vcl  domum  paternam,  quaa. 
ipfa  conftantcr  inhabitavit,  fibi  vcndicarcr,aut  pcnfionem  ullam  ha- 
nitatfonii  pctcrcnr.  Tcrrio;ipfa  vidua  inftrumcntum  dotispro- 
(luxir^  quooftcn  lir,  (c  luculenram  dorrm  ninriro  primo  arfulifsc^  ui 
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ua  vciilimilc  lic  don  nm  adipfam,  4fc  non  ad  privij;nus  pcir  ncrc. 

Quarto;  t  vrdna  donuim  vcndidit  pro  neccfiarialua  (uftcnra-  ^  ^ 
t^onc,quia  vidcliccr  magnam  cg^ftatcm  paticbatur,cui  proprij  Iibcn  ' 
ex  ipja  jurif  diipoiiiionc  lubvcniretf ncntur,  &  alimcnta  fubmini- 
ftrarc,  fof.  fir.jf.  deagnofc.  &dleiid.  /it^rr  6" />4rcwf.  privigni  autcmjCtfi 
maximc  prztcndcre  aliquid  podciu,  non  tamco  pati  dcbcrcnt,  no- 
vcrcam  fuam  in  upprobtium  honcftc  transafli  matrimonij  mcndi- 
care,  arg.  eorarri^ux  rcripfi fuccefsione ao  wtejfdto  tit.  ii.de  fuccefst, 
vtrt&Hxor.  i.Tf. 

Quint^:  t  vldua  illa  proJuxit  attcftationei  a  pri^ign?.  fua  ,  & 
prjpria  iua  li!;i,uuil)ni  fnrnrur,  fiSi  rationc  bonorna»  pitcrnorum 
plcnc  'iari$la<ftum,^  contraquam  cmptor aliud  nihil  opponcrc  fcivir, 
quam  ^uod  nqn  agnofcat  manum,  &  quod  quilibct  ciuimodi,  attc- 
ftationcs  cfhngcrc  &  prodaccrc  pc  ftcr.  Qu«  oppofitiojConcuiren- 
tibui  tor  conic\5uris  planc  inanis  c rar. 

Ita  tat  mcrito  vidua  jufamcntum  calumniae  ab  crnprorc  pctc- 
rc  potuifTct ,  qu6d  non  animo  matitio(o  eam  circumduccn  Ji  fui» 
pcndcndijdk  pre^  i  rctinc ndi  cauin  hanc  cautioncm  pctcrcr,arg.  co- 
ri;m,qu«tradir  Carpzoviuirff/?w/r.  fj.  w.  5.  Anronius  Gomcxr^r.  re- 
fol  tcm.  i.  cdp,  i.  n.      (ol.  i.u.unum  ejl.  ubi  vcrlic.  ttem  etiatn  extende 
ad  i  t,  quo  J  cnr  ptor  ctiam  litc  rnoia  adhuc  non  polsit  indifiindc 
cautioncm  pctcrc. 
I         Ratioqn  ira  Pofirof  autem,quod  vcrfarcmur  in  cafu  prx ftan-  19 
dxcautionii,  5c  illam  vidua  vclnollct,  vel  non  poilct  pracftarc,  ncn 
ram.cn  cmpior  ea  invita  prciium  rciincre  p ollct ,  quiacflct  nimii 
iniquum  ,  ut  &  re  frucrctur  &  pretio,Burgund,  loc.  cit.  n.  7,  ubi  ad- 
dit :  quod  dcbcat  dcponcrc  pecuniam,  ut  vcnditor  poftca  pracftita 
cautionc  toUcrc  (  oflir,  pcr  iradita  Joan.  Pap.  LIk  ii.  ttt.  4.  arrefi^  g. 
ita  ut  fi  cmptor  non  faciat,  tencatur  ad  ufiirai ,  arg.  i  curdbtt.9.  dca- 
clton.  empt.  &  vend. 

Ratioquirta  Quod  t in  noftro cafu tanto  magis  locum  obti-  ao 
tinct,  quia  cmptor  ad  prctjum  convcnrui  non  fcmcl,  Icd  faepiui  pcr 
)udicisdccrcturaiu(Iuieft  foivcrc,  ipfiq;non  fcmel,  fcd  (2epiui  in- 
culcarum  fuit.  iuflum  judicii  ipfi  loco  cautioniicfsc,pcr  traditaGai- 
hi  I.  ohfi.  iS.n.  4.  quibuitamcn  non  obtcmperavir. 

H  Ratio 
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;         Ratiofcxra  Hi$  omnibns  acccdir,  qnod  potuidcc  cmptor  alia 
!  c:5>ucla  uri.quocerfiif  cdrr  dc  cvi(fHonf.vidfIicft  ut  curarct  publicis 
I  cdidis  cirari  ornnc5,qni  ruaintcr  cfTc,isr  aliquid  juris  in  domo  babc- 
)  rcputavjrint/ub  comminationepcfpctui  lilcniii,GaiL  r  ols,  57- 
i  9.  ubircmisfivc  tangir:  an  cmpror  invito  vcnditorc  pofliir  hanc  cic».- 

Itionem  cdiitalcm  pcrerc,  &n.8.  an  clapfo  cir-^tionjs  tfrmino  illi , 
quoru  intcrc(l,adriaccomparcrc,&dc  fuo  ir»rcrc(fc  docerr  poffint.' 
Quac  t  cum  ita  fint  aliis  dilscnticnjcibus  iudicai^ipfum  ncn  tan* 
j  tum  ad  partcm  prctii  iam  ccfTam,  fcd  ad  ufuras  prciii  cx  co  rcmpore 
I  condcmnandum  cfIc,quoip(c  inmora  (olvciidifuic^^^crtradiriCar. 
I  pzovii  definit.  ^i^per  tot. 

Nih  t  tnim  talis  condcmnatio  fcquc rctur ,  quilibct  morosus 
j  cmptor  impunc  ex  poft  fad^o  vcnditorem  fuum  fruftr^ri,  &  fi  mcdia 
folvcndi  non  habcrcr,  vel  folvcrc  iccufarci  ,  eum  fic  cludcrc  pofTct, 
ut  f.pctcrct  fibi  cavcri^quodres vcndita  ad  ipfum  venditorcm  fpc- 
ftalTct.i.quodipfius  propria  pleno  juue  fj(i(s«r,  3.  quod  nemo  alius 
velpartrm  dominii,  vcl  ius  p=gnorif,autaliud  ius  in  re  pra:tendc- 
rc  po(rct.4.qu6d  attcftatio  es  non  confift«,fcd  manu  propria  attc- 
(\antiumconfcriptac  eflcnt,  quac  omnia  cum  difficilis  probarionii 
fint,  vcnditoti  yr\  laAuram  rci  fuar,velprciii,  \t\  longum  proccHum 
cuna  inanibus  (umpribus  efretrcnc. 

Dc  cotctiam  r uUa  controverfit  cft,qu6d  dc  cvifti onc  agi  non 
polTir/i  r«nondum  firevifta, /.^«i^m.  j.c  deevul.l.nontamtn.  14. 
f  rrfrf.Carp;tovlus^cj?mr.  jt.  4.  dr  rfe^nir.  40.  f  .Quamdiuenim 
cmptor  rem  poflSdct ,  quia  ci  hdbertUcet.  audtorcm  («ur»  convenirc 
nonpoicrt,criamfi  tconftctenc  alicnam^vcUIteti  obligatam,^. 

13urgund.«.  I.  ctiamfitlis  dc  rc  mota  fit./. ^^.j^. 
motd  ff.  d.  T.    Ratio :  qufa  mota  quarftionc  interim  nori  ad  pictium 
r^ftitu%ndum,  fcd  ad  rcm  dcfcndcndam  vcnditer  conveniri  potcft 
d.  ^.vwt.t  Burgund.  d.  n.  i.  nifi.  convcncrit,  ut  mota  litc  ncncxpe-' 
ftato  cius  cvcntu  rcsrcdderctur,  tde>H  cdp.  ji.pertot, 

Ini6tqnodamphuscft,  nc  tumquidcm  dceviAione  aci  po- 
tcft.fi cxrcutio  fcntcntia:  Bondum  fit  fada^ncc  re$  evlnccnti  rcftitu- 
ta,  Gomtz  loc.ctt.  n.^i  q.inpr.  vers.  imiquod  mdgis.  «bi  ait:  non  fufficc 
rf,nMndrr>or.v  (lticon^U>iinatus,fedrfquiri,  qn6d  ver^  &r  rcaHter 
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tradidcritj  &  in  co  Fadba  nt  cxccutio,  pcr  tcxt.  m  /.  hAh:n  lum  57.  if. 
decnd..  Vidc  tan  cn  ciccptioncfiipudCarj  zovuimf.  lAuwp.Jor. 
conftitut.  i^.dejmit.  11. 


^VJE^STIO  OCT/IVA. 

AN  ET  EVICTIONEM  PRitSTET  VENDITOR 
Canonij  cmphycf  utici/ 

Summaria. 

X  Venditor  pletn  Domtntj ad qutd  reeviifi,  1.  liie  motk^    &  re  non 

Itbere  tradttd  teneatur  ? 
4  M  quidVendttor  direfit.Yduttti'  yqud Ji  c.myjn  vMa- 

tur  i  6.  altcut  tertiof  y.vei  L  ..ntAf 

8  Quando  Itbere  tradttm  tntiUtgatur  ? 

9  YaSt  Jpittes.  I  o.  ettu  dectfio.  1  4.  ratto. 

1 1  Exprejsto  mtnoris penfionis  ab  eojada  ijui  retp  n^'-n\vu  A^<nc^  At. 
an  ei  noceat  ? 

15  yfnexhtbens  dc[ignationem  annuorum  ^raterttorum  provemuum 

3  tenearur  deivtaione  poflea  decrefcenttunH  ? 
I  j  Anoh  matores  colleclxs  tmpojitas  > 

16  Prmdtcium. 

QUf  madmodum  t  is,  cjih  pIcnamDominlum  vcndit,rc  per  fen- 
icntiam  cvifta  adionc  cx  cmptoconvcnir  ,  L.</tf/r(:m  )  C.  de  e^ 
vtil:  l.txempte  ii.mpr.ff.de  aHione  empt.  vclfilit^S^  conirovcrli.i 
cmptori  movrtur,i«  prcrium  rrtinerc  potcft,  doncc  libi  pro  cviv5tio- 
nc  cavcatur^/.y/  poftptrjiaiim  14  c  (f.  T.  /.  i  8,  ^.Jin,  ff.  depertc.  &  ccm- 
mod.rei  venL  vcl  (i  t  rci  non  libtre  rradita,  fcrfalicii  hypothecata  te- 
pcritur,dc  quo  ramcn  emptor  antca  niliil  fcivit  .!iic  ad  id,  quanti  (ua 
intcrcft,rcm  alreri  cbligatam  non  clfc,  advcrfui  vcnditorcm  cx  cm- 
pto  agcrc  pcucll,ut  rcs  Iibcra  tradaiur,  vcl  tanto  minocis  xflimctnr, 
QL!atii6  minui  valct  pioptcr  onni  anncxum,  aur  cvldionii  pcricu- 
um,        Bihi  ml  Scrvui  50.  V  ult.  ff.jle an.empt.  Gomczm.  njol 


tom,. 


\ 
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tom.  i.  c.  i.deejnpt.&vend.n.  59«  Cachcran.         24.  n.  : 
poftc3£Carpzov./).  i.jump.  confiit.  54.  def,  t%, 

Ica  tquoquc  li  Dominu$  diccftus  vcndacciircdum,  vei  cmphy- 
t3uca  utilf  fuum  Dominiiim>in  Cafibus^quibin  ^Jtnicrc  potcrt'. 

Scd  quiatfubindc  vcnditur  canon ,  &tc©uf£)f /  &dubituur, 
quid  ea  vcnditionc  contineatur ,  &  quid  p: aclUndum  vcniat  ?  R  c- 
fpondctur cum  diftindlionc.  Vcl  cnim  vcnditur  canon  ipfi  cmphy- 
tcutae,  vclalicui  tcrtio. 

Si  t  tcrtio,  tuncDominium  dircftum  cum  lurc  pcrcif  rcndi  ca- 
noncm  vcnditum  ccnfctur.Si  ipfimctcmphytcntccthabcn  ii  i  im  an- 
tcautilc  Dominium,cuncdominium  quidcm  dir  um,  d  i  ji  calc 
vcnditum  dici  non  potcft.  Qi_iia  cum  ncmo  posfit  fibi  ipfi  aliquid 
dcbcrc  arg.  §  fic  itaque  t  f.infi,  deacTtoJU  vcl  pr^ftarCjCcfiat  pratftatio, 
&  cius  loco  potius  libcratio  i  prxTtando  canonc  vcndira  vidccur. 

Itaf  utfi  vcnditor  nonampliuicxigat  cmphytcuram,  ncquc 
ullum  canoncm  pctachec  ipfo  plcnc  &  libcre  rcm  vcnditam  tradi- 
diflcccnrcndusfit,  &  emptor  prccium  rccincrc  minime  poflTr,  nifi 
I  fortc  obuniusaltcriusqucprxdii  dominium  dircs^um  lis*&:  cuntro- 
vcrfiamovcatur, 

Accidit  autcm  in  t^idloiUt  vcndJtorcs  Canonis,&  in  confcqucn- 
tiam  dominij  dirc<fti,ut  oft5ndcrct,c]iiid  qualc  &  quancum  vcndc- 
rcnt,in  ipfa  vcnditioac  rcfcrctic,  ft  ad  antiquum  ahquod  Vcnditio- 
nisinftrumcncum  Antcccfibruni  fuorum,  quibus  pr^dia  alicuius 
vilix  dcfcripta  repcricbantur,idquf  addiium.-omnia  libcrai^  allodi- 
alia cffc^praetcr  unum  pratum.quod  Abatifii  M.  annuacim  2,  ©c6l( 
z.  rC.folvat.poftcaautemapparcrccAbbacifsamlonge  .  lusVetcrc* 
I  qua  de  caufa  ipfc  cmphytcuca  pretium  dircdi  dommij  iub  hoc  pr«-' 
tcxtu,quafi  rcsnon  libcie  tradica,vcl  minora  oncra  indicata  fint.rc- 
Itmcrcvcllct. 

Rctigitur  in  judicium  dcdu£ta  relponfum  faft,hanc  rctcntio- 
ncm  luftificari  non  pofse.  Nam  canou,qui  principaliccr  fuic  ir  an- 
nquomftrumcntodcfcripcus,  &  vcnditus,  hoc  iplolibcrc^  cradicus 
faicquia  Vcndicorcs «e  obolum  quidcm  amplius  cxigunr.  Dori^ 
niumdireaum  hngulans.lliuspratinon  v.ndidcrunt,  fcdexprd  c 
cxcepcrunr,&  ad  alium  pertingrc  adeverarunc.  ^^ptcuc 
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Noncrgoapparet,  Si'»tlan^pHii$  praraarcdcbeant.NiJITuI^d 
cenhi$,  i.(^4)if.  z.  cf«tantiim  olim  ik'bitus,&lulutu$  fiicrit.idnon 
neccfTano  crat  cjprimcndu,.?: nihil  ad  venditorc$  attinebar,  quibu$ 
;  latis  crat  ind»calTe,pratiim  cmphyteuticum  efl'e,  &  qux  ad  dircdum 
Dominiumad  jliumpertir.cre, 

Sicut t crgo  ille  Venditor ,  qui exhibit.i  prrui  dcngnationc an- 
nuoriim  proventuum,anni$  practcritij  perccptoriim ,  non  tcnctur  dc 
evK^ionc  provcntuum  decrefcentium,quia  fundus  principah*ter  fuit 

vcnditus,&  tru  luumtantacertitudononcft,utnonunoannoplu- 
re$  pcrcipiaiitur,quam  altero,  Carpzovius  m  -ur-M  (orm.  p.  i .  (oufut 

Ita  quoq;  vcnditor  non  tcft  dcvincf>u $  emptori  de  eviaione,ob 
novs  collc^ix,  novique  fervitii  omi$  fundo,ctiam  a  fe  vendito,  im. 
politum,  idcm  Carpzoviu$;W       f  19. 

Namtquodininftrumcnio,adquodfiebatrelatio,contincbatur, 
id  ycrum  crat,  fivc  dc  principali  qua:ratur ,  vidclicer,  qiio  pratum  ad 
Abbatilampertmcrct,  fivede  minu$ncccr$ario$ ,  quod  temporc  cre- 
di  mftrijmcnti  tantum  ».  ecf)t(.  2.  rf .  ei  folvifjct 

.  "  t  antcmabatif,a  cx  poft  fado  penfionem  anxerit,id  ad  do- 
inimi  d.recli  venditorcj  nihil  attinebat,qui  ratione  cius,  quod  ex  a- 
bundanti  tantumnarrarunt  (imo  in  fpccic  non  narrarunt,fcd  ad  in- 
ftrumendum  narrans,quod  ptincipaliter  dcfcriptioncm  annuiCano- 
nis.ipfisVenditoribuidebiti,  cuiuspotifsimum  in  Vcnditionc  ratio 
habcbatur,mentionem  facicbat,  fe  rctulcrunt)  dc  cvidionc  non  tc- 
ucncur. 

Ita  iudicatum  t  8.  Feb.  16^.  in  caufa  hnnx  Konzerin,&  con. 
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An  locuni  habeatrctractiis  in 

pcrmutatione,  {\  pecunia  fupernddira 

 «xccdat  valorcm  rci  pcrmutar « ? 

Hl  ^  cr^ 


Summaria. 

i  Ex'  Pitnte  aUquorum  tnjpiaendum^quid parttspmcipaliier  egtriPt.  l. 
f    i6.  &  qutdindubio.n.  8. 

4  jinordvaltnturatiohabenda^ n.-j.  i  !•  ij.  24. 

5  Qutdfi  utrum^Jtt£(\uale  ?  n.  8.  7.  i  o.  X  4.  1 5. 

6  An [ubjlantiacontra^lf^  Udc  rerbu  attsndenda  ?  10.  t  r. 
9  Quidfi maffnti^fit cxcefsus pecunia}  li.  i  i.  14.  iG.quiiicn.  iS. 

qmdfiparvus.  2 8* 
16  Quvlftairatur  deprdiuitciotertii?  i/.  I9,  tl.£4.  »7- 
1 9  Ir(r^5  BAvarm  dtffofittOy  ^o.  J  l. 
51  Conjuttudo  Burdcgaltnfis 
}  5  retrabendi  f 

j4  C4/1<5  prailicti^y  Qu^fii^] 
)  6  Rationes  dubftandt. 

f  7  -/^;/  oblatam  ftbi  rem  recufam  impediatur  a  rttradu  ? 
j8       contradu?n  aoprobans  retrailum  habeat  ? 

propofm  emptto  contraHa,  vd permutatio? 

40  Cwr  «rr^^^  opinio  deftnii  pofstt  ? 

4 1  Afinon  fofsttpartim  pro  emptione^  partim  pro  permfttatione  haberiy 
Rationes  45.  44.  dtfficultas 

45  Cur  pottH6  retracliid  pcrmtttendus  ? 

Ac  in  TC  funt  divcriieDdi.  opinioncs.  Baldus  Perafinuj  dejtn. 
pYotomis.n.  i  o./.  5  » i .  iia  diftinguif^fi  priiicipalJic r  agttur,  m  fif 
cmptio,ltcet8Uq\ia(pecic5(i^mr,  ia  totum  crit  cn  ptio:  fivcrout 
permutarcutr,pcrmutatio,r.  4(i  quAflionem  ext^dc  rer.  per  n;utat:>(\coc]'^ 
infpicicnd  im  ,  qr^alc  nomcn  cor  trahcnfc*  contra(^ui  imporucrint, 
Covarrau.  var^  refd.  Itb.  2,  c  4.  fwc  quidoontrahcntcsptincipa- 
litcrfaccre  intf.ndf  rfn-?  Vj.intica  de  tant.  &  ambt^.convent.  hb.  t^,tif. 
i.n.i.  Rcinckirfg  decofttracluq.  4,  n. 8 6.  ubi  dicif :  (i  conftc  t  "dc  piin - 
cipali  i'Ucntionc^uiiiC.nontn<picit,utrum  ptcTvalcat  pic(ium,:i;;  (pc- 
cics.  Idcm  afsefii  Bahhai^i  r</oi.i  7.f/r.io.fl^;.Caipzov.p,  2.  hirup.fj" 
rens.con]}ttut.M.defintt.i^:n^r&^.(i(ieo.Y,  acontrahcntcsconvcniioni 
no  pcrmuutionis  ;i'iiv  iirfu,tacirc  vcl  CKprcf$im,f ontrad^  i$  pci^ 
nutaiioRiiccnfet';.  h  p^caniamaior  (it,  quam  arftimatio  ilUui 

ctlcxi  'u'hrxlx,per  Uji  tn  mptionc^.dc  contrah.empt  Co\^x.  loc.  cit.uhi 

liaU- 


H 


tto  fnprir  ct  n- 
,vendi- 
itu  ruox  litund. 
rr  nomeiuo- 
•  tiTprc  ir. 


/..it  t  la. 


litnicar,ut  paulo  ,  , 
venta»licet  poftca  nuiia  prou'  p<  • 
ticri'  Mon  prin  Ufaiio.ptr '  • 

r;a(ltajj^(pictrti-i 

it  '  •  ■  '0.4rf.?.,.  .  .   ..>..  L.i 

\».^.&6ikz  ena  Apoftjlla  _    ..■.didr.$t.  Moluia  ^/i/;»  j^tf.  w.8. 

Rciiuking  «.5a.BaItha.rf.«. ,  r.c  ^ar.fiw.ubi  iuthce- 

re  putat.fi  ri^po^^erftntcunia.iitfnip^ix^it^iur.Covarruu./ct.ftr.M. 
ntcumin  Pegiiii  ^  ttoabcr.vitjplurtiapud  T»ij.v;; fow.^.^  i.gUi.u.i, 
\(Un:r4aM.n.  9.  Ma  th«uj-t  dtaffli^tis  de jur.ptewn^iutt  tnm  ^.n.ie 
\f')Li6^A  BMenonfnnUu  dinentit,  varieJi;  diainguit,  &  adJit;  intt 
deii.r  jtlhmata^rignu  cHt  vcoditioni*,&.  fi  rei  th  valorii pro  mtdieta- 
tfCid  eO.fi  urromq;  fitaqHalf.  Srrfi  pfxmiirata  rcfp6d«at  pro  dinal- 
dia  parte  alrcn  rei  ptimutatat,  &c  pto  (^imidit  pccimia  fuperaddita) 
efle  contratiu  vf  F.diiionit.no  pr rnJura:ioni».  I  It  mtcircafinc  ad- 
jugic.verba  contrahentiuicnon-.c  coufra<au$  non  cfle  attc ndendum 
fed  fabrtantiajn.  GuidetPap^  dccit.  9»,«.  i,ira  loquitur.quando  in- 
ttfrvenit  rei  im»hlii,i(c  p.-cunia  in  pein^utarionr.infpictendun.  cft 
an  pecunn  iit  maiorpari  valorit  rti,ncc  ne,ptr  i.fundipArttm  (f.deconl 
trAh,tmpt.l.rtMisSfit,bifur.dHUmtt.S  i.f.di  Ailmtmft.  f.  ineanaero 
(a-  -       ■  •fo.utrant.tune  «n  dubic  juuicabimuiefle  contracftu  eiB. 

•'^^•'^'-'0"«-Cuitc6rri().citBalthj&r,i.;;.ji«m,,;i,biin(iu- 
jhiopatatcofriftuinnominanmipcrniutationii  cllt,  adcoqjretra- 
?  non  iiabere.  Idc m  ttadit  Tiraquellu,  n.  t<.  cum  fcaq. 

Apoa.lati.adrundc.».p3ta(Jdit:npccu..ia.ic!ditan6exccdatva- 
!orc  rei.vd  roo(lico,c5fra(a ji  n6  dciinii  cfT,  pciniutat io,  fi  v»r6 
pecunia  «^iultu  excedat.tuc  fit  indidind.:  vcditio  ctiali  a(f.  u  iit,  ut  fit 
p=rnmtat.o.Cavarr./,,.nr.«.«i^/5ait.fi  pccunia  qu»  rci  in  rc .mutatic- 
iicacccll,f,mai..r.i  qHar.tate  «xcedat  ici  juftu  valotc,  tuncWlc  poi  ' 
j  vcnditlonem,  qiurn  permuratiof.em. 

■     Covarruvk.tautc  /«»Cf.r.«.,/«(;(yy}adhoc  alitcrcenrct,fi  reicVpccu  1 10 
niaaequalci  iinr.con^entionf  illa  fimul  clfe  v«ndirionc&r  perw.uta.i 
onem  pro  uicd.a  paite,  arj^.  l.  Lua^  !f.  dtpr^lmpt.mb. Lfi ftcnfH^  $  ar- 
I  y.  cun:htc  ftat^  S.  per  ff,  de  donat.,m.  vtr.  &  t,x.  l  ^r.lU  ff'  de  ^ova, 

  Tiiaa. 


64  (^ASriO  NO\NA, 


Ticae.  S.  X^.ll  I.     3<^-'^-  '3.  1^^^^  tenct  Malma 

«  8.  ubi  ia  fpcric  dc  rctra£ta  loquitar,&  allcgat  PincH  Alciar.  plurcs 
adhoca!lcgatTiraq.«.  j8.  qui  tatncn;;.  i  f  .dr/^./^.nnahisargumcn- 
ti$cvinccrcconatur,c(rc  pcrmutationcm,  ^ziXxec^v^^"^  ^Amzxonclm. 
jo.dejur.protomis.n.  54.  infin.  tradit  jut protomifcosio  pcimutati. 
onc  non  habcrc  locum,  8c  qtt^  conclufw  cum  ampliat ,  ctiamfi  una 
rci,quxcft  minbrisprctii;,pcrmatcrurcama!iarc,  quat  longtflas 
vaIct,&unasaItcriprorcpriCvalc/itc  dct  &  rcfundar  pccuniarn. 

Limitatt  autcm».  59.  nili  pccunia,  quxaltcrifupcr  additur, 
multum  cxccdat.  Balthafir  t  in  refohu  tit.  i  o.  refolut.  tit.  i  o.  refo- 
lut.  17.  n.^.  putat,  rerraduilocumnonclfr ,  ctiamli  rcsim  Dobilis, 
ca  n  alia  immobili,  &  pecunia  fimul  pcrmutctur, dummodo  rcs,  & 
non  pccunia  prxpondcrcr. 

Pec!i'u  t  loc.  fup.  ctt.  cikv  itapergit :  Bo  i\bti'  bd^  auff3a6^ 
®dtmh^ciiUn  ff)ct( fo  ^tcf  tvarc/  a(g m  M$ mtimfd)tc  &nt mvtl) 
if!/@ott>irbc^abcrma(fur  cirtcrt  ^mi|f  3cfja(fCrt.  Idem  §.mb  &tfc^ 
&c.  fubiungittbafI&iV5  ^:Sor^abcrt  /  Vrtut)  i>or<^c^cnJ)Cg  fi!rrtc^mcit 
&c|Tcrt/t)cr  cirtCrt  .^aiiflfntart  frtct)f/uub  ftcf)  crftarf/Da^  cr  fciit©uf  jjcnt 
vcrfaulfcrt  woKc/^cbc  ciu  ^roffc  v^crmtcfuuvj  /  Da^  fo(jcrtt)5  ciu  itauff/ 
vitD  f cirt  f aufcf)  3cfcf)(of]crt  /  cb  ^(cic^  in  Dcm  contraa.^Srtcjf  vou  (i^ 
ticnt  faufc^  mc(t)uu3  bcfc^tcfif^ 

Manticat  de  tuCit.  &  ambiguis  conventiombus  lib.  25.  tit.  t.  w.  4. 
itarcfolvit :  qaando  quantitaspccunix /0;;^^  cxccdit  ftimationcm 
rp5cie?,poteft  dici,  quod  volunras  contrahcntium,qu2e  cx  vcrbif  col- 
ligicar,dcbeat  obfcrvari,  nifi  t  agatur  de  praeiudicio  altcrius  (ug.  fi 
cmphyteiua  dicatfcpermutarc,  atdopiinus  dircdlusa  jurcprclatio- 
nisrxcludatar)fcd  fi  agatur  dc  projjudicio  altcrius,  ma^is  inielligi- 
tai*  ven  Jitio,  qu.im  pcrmutatio. 

Itcmt«.  tf.  declarar,  quodpccania  multam  intclHgstur  c xcc- 
dcrc  aeftimationem  fpeciei.quan:^  vis  nomcn  pci mutationis  factit  cx- 
prcdum,  fl  in  tertia  parte  cxccdai. 

Adcoquc  t  cum  agiau  de  prxiudicio  altcrias  Q  uti  hic  de  pra- 
iaJicio  cognati  rctrahetc  volcntisj  raagis  infpijitur  natara  adus, 
quam  nomcn  a  contrahentibus  a£toi  tiiburum,  &  ma^ns  id.cucd  le 
ipfa  agunt,  guam  guod  dicant,ahas  facile  fraus  !?^i  ficitt.   *  ^ 

  Tira- 


1 1 


1 1 


Tiraqucllust  tovu  ^.derctraH.  §  lo.gtos.  i.n.  il.  d^^/f^^.ncgat 
iajhac  matcria  cilc  :Utendcndum,quid  parcci  crcdidt rint.  Ic  agcrcl, 
fcd  quodcontrahtntcs  rcipsa  3gurir,t\dcoc]J  fi  prctium /ow^/cxcedat 
rpccicm,dicanrquc  ac  crtdant,  le  pcrmutatiQncra  faccrc,  non  vr n- 
iitionem^potia*  clic  vcnJiuoi  cm. 

Quia  t  cum  a^icur  dc  pra:)udicio  alteriuj,  porius  infpiciiur  na- 
turafteftcdlusadiis,  qunmnomcnab  i$  actui  attributura. 

Itaqao^uc  PjL  .nst<^'^^'i44.ub.  .  .  :  ruillc  jwdicatura  in 
curla  Bnrdcgxlc  ]uo  quantiiai  prctii  m  fri;/a  cxccdcbat  va- 

lorcn:  rci/iautc  r.  ^..cunia  in  modico  cxccdar,  puiat  Boeiius  iftum 
'  i?XLcIsam  non  faccr?  vcnditioncm. 

Carpzoviustqacmadniodum  iam  luprarctuli  p.  i.  defiMit.  i  y. 
conjiit.  ja.  w,  g.dclimt.' li  pccunia  prarvalcat  rei ,  locum  darirctra- 
(aui^tatKjuaro  contraaa  vcndiiionc  ,  ibidcmquc  prxiudicium  ali-  j 
quod  icccnfcr^ 

Moiinat^i^^^  |7o.n.  19.  in  tf  rroinis  cafui  noftri  ita  fcrJbit : 
in  rc  piopolua  (loquitur  autcm  dc  rctrad^u)  ubi  dc  prariudicio  tcr-  1 
tii  agitur,  (i  prctium  valorem  aliciius  rci  cxccdat,e//t/  exicfstis fit  tfiodt-  ' 
'cw,cci)lendam  cllc  vcndhioncm,  li  vcro  valor  rci  f  iccdar,  rcputan-  * 
dara  cf^c  pcrmutatroacm. 

Quando  tau(cmni:l!aidc[)r«hcndrrfiurcxcc(Tus,  ftanuum 
cfse  vciois contrahcntium,    idtividup,  ;,^6.  n.6.iiz  (ciibit:commu- ! 
nif  Dd.rcmcnciac.l^t^aandononcil  wultm  excefsus  quoad  valoicm  Kj 
intcr  prctium  &  rem,  qu«  cum  co  d^tur  pio  alia  rc ,  attendcndum 
cfTcad  vciba  conrr.ihcniium,ita  utllt  empcio,(i  vtrbafonentin  cm- 
ptioncm,    ^  .o^Ci  loncnt  in  pcrruutanoncm.    Dicit  fi  non 

fit  ii*^  '  ii.       i  o-  quia  fi  ii.ulrui  cxccfsiis  fit  prctij,tunc  quid- 

4^i^ .  iii:^  ^crba(onent,ccn(crurca)ptio, 

QuoJ  ;  It  commum  Itnicntia  didum  cft,  id  cum  Ti- 

raq.  inLchi^cnduaiclscputani,  quaiiJo  non  agitur  dc  prxiudicio 
Fifcijaut  alicuius  tcrrij. 

Nam  t  qnoad  rctraitum  ,  fi  cxcedat  valor  prctii,  quawvid,notf 
ffiulttm^comi;!.  jcabirur  vcndtrio,3<:  non  pcrmuratio,f^  cun- 

tfa  tum  o  contrarium  conirahcntcs  vcrbis  exprcflcrinr. 

CiiiP  ctui  concO%iarc  ius  Hi  v  iricum  farii  clarup  iciUt^ 

I  rcd)c 
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fccn  ^6cr#cn  fca^  fcm^Ao  &cr  etm^ucr  fec^^^ 
\k/m\  &cr  tt^crtb  ^cp  Svirncf^cn  ctn^cn>cc()5fctcn  ®  nfc^  (ofccr  tn  ^bcr^ 
gabcn  Dcn  f;albcn  mxt^  ti^  ttbcrgcbcncn  ©utc^  v>bcrtrtffOfott  <^  W  ^^^^ 
J^auffi?c!)aftcnft>cr^cn.  .    .  ,  •      ^  i 

Sic  t  ergo  de  jnre  Bavarico,quando  prctium  ipli  reijqux  liinui 
proalia  rc  datur.praevalcr,  runc  non  pcrniurat»o,  frd  \editiu  cc  ciur, 
i^cquod  cofcqucns  cft^rctrad^locum  \\\htuVii^g(tiad€und.antc.\ 

Dnuit!occr,clatiflimuj  D.ArnuldusRhat,  in  hac matcria  requifi- 
ta$rcrp6dit?licctMo!inac  c  pinio  inihivlcjurccomuninond»(pltc<r  i, 
eoq;  proinde  infpe^lo  in  opofuo  cafu  pcrroutati  prctii  valcntisSo 
l^vSc  fuperadditoru  loof^corractCi  obexprc(Tacontrahf?mium  verba 
pro  pcrm  uationc  I..  bcrem,adeo  i;  rnradum  cxcludcrem,  pr;tl(  r- 
tim  G  contrahenrcs^  aracicllent  jnr£re,qu6dnihil  in  fraudcm  retia- 
au$  feccrinr,cx  jurc  tamcn  Eavarico.ubi  id  rccrptum  cft,  aliud  di- 
cendum  vidctur,fi  pccunia  fuperaddita,etj|ti9|)aul6  uptum  m;.  or 
fit,  quam  xftimatio  pcrmutati  prar dii. 

Sicctiam  t  confuctudo  PurdcgalcnfiiGmpHcitci:  ftaiuit,infpi- 
ciendum  clTc,  quod  pluris  cft,  Tiraq.  »12. 

Qai$tautrm  modus  fit  retrahendi,  tr  -  tidcm  Tyr^qnrlla^  rf. 
)  QM  ar^^to: quod  vidclicet  aeftimctur  fundus  vilior  ita  datus  pccunia, 
&tencatur  rctrahcns  ultra  pccuniamdatam,vkrfctc  2luffgab/  fundi 
xftimationcm  refundere ,  &  quod  fiat  «ftimatio  a  judice,fi alitcr  in- 
tcr  eosnon conveniat.videtamentundcm§. 50, 3(.l.t2  z  & 

Vidimus  t  quam  variae  fint  Dd.  opiniones,&  quidin  theoria  obti- 
neat.  In  pra^i  obtigit  talis  cafusXivis  quidamNeob.Faigcl  did^  nc- 
ccfsitatc  adacftus  volebat  vederc agros  feudales  (quos  pro  confuetu- 
dinclocilibcre  alicnare  poterat  falvo  jurc  domini  direfli,&  rclevio, 
ipfiea  decaufafoIvendo)cumautemcmptorcm  no  inveniret,  obtulit 
eo$affinifuoD.Lauth,quoscumnecipfe  redimere  vellct,permutavit 
cii  quibusda  aliis  agris  fui  concivis  ©ufcf  (  qui  in  ipfo  contraflu  non 
quide  acftimabantur^fuperaddita  fuma  lo^.f^in  pecuni.7,Qiio  facflo 
j  cre£lu  fuit  publicil  permutationis  inftrumctum,qnod  ipfc  Dn.I.auth 
Tubfcripfit.Eo  tamcn  non  obftan:cpoftdliquod  tempusnomine  uxo- 
ris  fune  retrahere  dcficieravit.  Qiiaereb^  r   an  retra/lui  locus  cfs^  t  ? 
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Raiioncstdabitandi  ecanc  illac:  quod  primoalicnaniadoii  agro5 
obculiirct,i.qu6ciinn  (ublciiptionecontradum  approbafset.j.quod 
agtipcriTiutantis©ut<(.antum  (^c.  ^  vel  uoa  curojfruftibuf  pcn- 
dentibu»,qui  pars  hmdi  funt,ex  poll  fado  77.(^aftimarctur,adcoq-, 
rupctadditapccunia.  bil^7(ujffcf)0Bij{f{  non  adcomuhuni  fupcrarcr, 
prctium  agrorun^.  E^otpriinaiii  Ri(ioncin  parvi  fcci,  qula  ctiamfi 
.  licui  tcmporc  conira&ui  ofFcratur  r<rs  alicnanda,non  tamc  propte- 
tra  itnpedituf  retrahcrc  fioblationcm  n6  acccptavit,  dc  quo  vidcrc 
licctTiraqucUji  i.glo5.j^,n,ii^.n.  120.  vtrf,quinm.  vide  tamcn  eun- 
dcn.  j^tf.quia  non  eogitut  in  momcrafc  rcfolvcre»  fcd  poicll  licita- 
tionc  aitcri^cxpccarc,&  perannum  atqaedic  dclibcrare  utium  fibi 
expcdiatrctrahcrcncc  ne.  Nonconfidcravictiamt  fecundamllicct 
enim  if,qui  in  conttadu  confcntir,  cumq;  fua  (ubfctipiionc  appro- 
bavir.rctradu  nohabtac,  f  liaqucll./ifc.  iMritracl.^  i.glos  ^,nAtQM. 
quantus.ttenA^i. cupi  fci]  ],  id  (an,c  no  ptoccdJt,fi  colenfu  nominc  fui 
ofiicij,pjta  tanquarcllis,Notaxiui&:ri,^/.^.w.i4l.(i?/^^^  inpro- 
pofiio  awlor  uxoi  i  fuac.cuiui  non  inc  rctrahcre  voluit,  nihil  pratiudi- 
carepotuit.  Ucica  tan'.u  harc  quacllio  dchnicndafupcicf^tt,  aaco 
uactui  il!c  pro  vcnditione,|an  vcro  propcrrautatlonc  habend^cllci. 

contialKces  vocabula  lermutationis  no  vcnditionis  utcbacur.C^ 
animu  cotrahcndi  potiuiad  pcrmutandum,  quam  ad  vciidcndLi  ha- 
bebit,nulla  ccia  acltimaiio  agrotu  in  ipfo  c6cra<au,&:finc  fraudc  bo- 
ni  hdc:  omUia  craii(a<5ta  fucrunr. 

InSchohifutnimq;  opinior.cproblcmaticc  dcfcndi  po(Tcputaba> 
ac  proinfi'?  -riam  ad  vocatura  in  foro  uni  altcrivc  alsillcre,  fi  nefciat, 
quxniir>  jadfcio  fit  rcccpra.Uiccbam  c tia,  )udiccm  no  pollc  cirarc, 
quiautraq;fcmcntiaprobabili$cft,per  traditaGailii  oi/jf  ^.w. 4  Bocr 
duif^t  syn.ij.cum [eq.  prar fcrtim  cii  nulli  cx  ligitatib''  infcrarur  dao> 
nui5Jiniuria,(i  cnimavaorrerrahcrc  vo!cs  fuccubit,&:pcr  fcntcru  rc- 
pcUitur.rctinct  prcuniai  fuarfi  rcui  ai^ori  agrosccdcrc  cogirur,reci- 
pit  agco* /uc^  '  >    oi^quoi atca  habcbat,&pccun?a5,quas  cipofuK. 

Exi'limar. :..aA\  in  peiplexis  in  ranto  conrliuu  cpinionum 
rnedui  vi^m  ampi^ftenda  pernoratni'Ocriir/;(wi4^.«,i2.&auiaa^*  • 
faci  c  ^>ij/'of>r  rrariff^r.«  t  ro  ca  pai  tr,qM  leti  dadii!<^:acqniVcdi  fibi 
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iaviccmrcrpondcbanr,conrraaumprop€rmiicanonc,p.  alicravc 
r5,qiia  cxccdcbar,&  pccunia  daca  cxccfliis  fuprl^bacur  pro  vcnditr 
.  nc  habcndum,  &  rctradum  pro  parcc  nc gandum  pro  pai  tc  vero 
permittcndum  cire. 

Ratio  t  generica;  quia  non  eft  novum,  ut  contraftui qnaHdo- 
quc  partim  pro  vcndicionc,partim  pro  pcrmutatione  habcaiurlCar- 
pzovius^  t.conjlit.  ^i.definit.  lyn.  t. 

Ratio  t  fpccifica  in  hoc  ca(u,quia  hoc  mcdu)  utriqac  parci  hti- 
ganti,qa^  ut  fic  vinccbar,&  vincehatiir,ncc  non  domino  dircdfco, 
qai  plurcs  vafallos  acquiccbar,  &  in  cafnm  ali>nationis  plura  rclcvia 
fpcrare  poterat,  confultum  vidcbatur ,  feruirc  etiam  porcrat  judici 
protcr  ditKcilcm  cxccutioncm,&  ad  maiorem  concordiam  intcr  co- 
gnatos  &  aftincs  con(crvandam 

Scdquia  t  vcrccbatur  jus  &  intereffc  domini  dircdi,  qui  difh- 
cilemfcoftendcbatinpcrraittenda  divifione  agrornm  fcuda'ium  , 
ccnfui  inhoc  dubio  fentcnriam  judicum  priraae  inftantiap,qui  retra- 
ftum  admittebant,potiu$  confirmandam  t  quam  rcformindam. 

Confidcrandoprimo;  quod  Faigcl  in  principio  maluillcc  vcn- 
derc,quam  pcrmutare ^cow/er  notata  fup.  w.  i  5. 

Sccundo*  quod,  hcet  contrahcntcs  pcrmuracionis  nomine  fu- 
erintufijCamcn  hicagacur  de  prTjudiciotertij,  adion  i  fcihcct,  qui 
rctradum  iftnm  ,  fibi  multis  dc  caufis  utilcm  cllc  oftcndcbat. 

Tertio:qu6d  in  hoc  quod  qualiscumque  cxcelfus  facial  empti- 
oncmconveDiantTh*^n!ogi  &i  Ifti. 

Quartorquod  >n  dubioconfuetudo  viciniac  fit  actcndcnda. 
Qiunto:  qu6d  jus  Bavaricum,  quod  cft  loco  plutium  Do 
rum,qucmcunquccxce($um  attendat,  )uxta  mcnifm  Tiraquelli. 

Atquc  ita  judicafserajnifipartcsfpontcintcr  fe  convcni(rcnt, 
&  rcas  a(ftori,c5ccfso  ci  aliquc  emolumento  ceffifsct  ^.Odob.x^^j 

^JF.STIO  DECIMA. 

Utrum  jus  Retractus^  &  qua- 

le,  intotoNcoPalatinatuhabeat  locum,  &: 

 ancxpcdiac  ftacuto  inrro  duci  ? 

  iSum- 
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Summaria. 

I  RetfdHm  quld  fit  f 

1  Quot  dtverfis  nomrubus  appelletur. 

)  Cur  fu  (ontru  reguUs  luris  (Oftimmiis  ? 

4  In  (ertis  quibusdjm  eafibus perwiisw. 

fj  Alm  n:umupalis^(o*jfuiiu  litiariw^ 

7  Mum('tpa'ts  trtplex^  9.  gemtlmus.^.  partialisy  t  o  tcrritorialii. 
1 1  Angentih(iH4  in  Ducato  Ncob.  habeat  l0(um  } 
r  1  Statutj  non  ejtraUuntur  tcrritonum ftatuemium. 

1 5  Mandata  Palattna  an  excludant  rctrailum  ? 
1 4  Sequc  ,:atuta,nequeconfuctudo  untvcrfalis  tnPalatinatu  cxtat  ratio- 

rcretraiinu 

16  Rjtioncs,(ur  vtdcatur  in  Palattnatu  obttnere  tus  retraMs. 

1 7  ius  j itrachis  ex  lure  dirino  dcfccndit. 

1 8  Ucx  C9nftituttonc  Frtdcridlmp.  t^.an  re(epta  f 
xo  An expcdtjt  ftatutum fiert  ?  &  quomodo,  1 1 .  fcqq. 
1 7  Authoru  jttduium,  &feqq. 

OCcaiionc  prxccdcnthS^f^qucotium  duarum  Quxftionura  ,  cx 
urc  rctraaui  dccifarum ,  n;>fcirur  ounc  pracrcni  Qiixftio  qwfi 
inrcrcalarii,  Qiixutrcdc  intcllfgatur,prarmirtcndum,quodtRctra- 
<au$  nihil  aJiud  lir,  quam  juirctrahcndi  illa  bona,  qiixabiquc  prx- 
fciiu  &  confcnfu  ciuf,cui  inprimisoftrrri  dcbcnt,alicQata  fuciunt, 
utira  illcporcftarcmhabcat  ciusmodi  alicnata  bona  rcdinicndi,' 
f  nn^  arandi,ad  fc  trahcndi,dc  puratirium  cmprorcm  r^rr llcnc^.. 

Llnde  hoc  jui  t  fcu  fiicrlnj  -mul  Gcrmann  ict  (^mftmbt/io^ 
imi/^^ll^udjt/ZbtXxb/obic  ^etfmiff/  iuxta  divcrfitatcm  locorum 
votari  lolct,larine  aurcm  Im  rctrachi^Jus protomtfeos  lusiCfigrut  dc  qui 
busappcllarionibus,  tk  carum  ctymoiogia  latc  Tiraqucl.  deretra^u 
munic.  in prstfat,  n.  i.cjr  feqq. 

Hictrcira(5uicftconrrarfguIasI'iriicommuniiidco,  quia 
«quitari  natutali  nihil  tam  convcnicnscft,quam  volunrarcm  domi- 
niftmfuam  in  aiium  traniftrrc  volcnrii  racam  \^zhex\,^.per  tradttto- 
ncm  4o  infl  (/gygr.rf/ri/^  &r  guia  quilibct  ici  luap  modcrator  c li,  ar- 

 U   bitcr, 
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bircr,f/./«  refttandata  i  r.  c.^lafhUtn(\toi€guhxitevcvi  vchr,  re m  fu- 
am  vcndcrf  potcft,  Maranra  deitir'.protowif  dr:p,  8.  w.  4.  feqq.Ti- 
taqJeutro^retr4ct.inprdtfat.n.6o.&feqq.  Mynlxcnt.  ^.obs.  ^Uiirc.fn. 

Nihiloruinus  tramcn  in  ccrtisquibusdam  cadbus  fpccialibus 
erlam  jurc  communifuitpcrmilsus,  vcluti  Domino  dire<^o,in  alte- 
nationc  cmphytcufis,  /.  5.  c.dejure  Emphytcu :  fifco  in  vcnditiont  mc- 
tallorum,  mxtal.  i.  c.metallar.  v  metall.Ub.  11.  habitatoiibus  Mc- 
trocomiac,  /♦  }.c.  non  Ikere  habitatoribm  Metrocomu,  proximii  agnatii 
inalicnationt  fcuJi  antiquJ,  &:  patcrni,  &  dominodircdoin  alie- 
nationc  frudi  novi,  fi  videlicct  altcui  cxtranco  vendantur ,  vcl  aiic- 
ncptnr,  c.  i.jffedetiam.perquos  fiat in  vefitt.  c*  jf.TmHS  e.fi  dcfcud. 
defunH. 

Et  liic  rctraftusf  foIct/e-^^/Afappellari ,  ad  difFerentiam  rctra- 
dtui  conventionalis^  qni  videlicet  ex  pado  vcl  conventione  fingulari 
conrrahcntium  obtirct,  Chafsanaeui  in  ccnfuetud.  BurgHnd^  tit.dcsrc' 
trads.  rub.  lO,  inpr.  n.t.  Praetcr  hafc  duo  gcnera  rctraftus  cft  aliquii 
ah'ui,  qmmunicip4list^c\confuetudinarius  vociatur,  a  rtatutij  muni- 
cipalibus,vel  confuemdinc  introdu(ftui,qui  in  trei  fprcics  dividittir, 

7  1  tingentilitium  ,  parcia!cm,&' rcrritorialem>BocerusJwf/j^j?{'.  ^fy//r. 

8  1  retrailus.  Thef  8.  ubi  &  Gcnfualcm  addir.  Gcntilttius  f  vocatili  illc,qui 
!  proximisconfangvineis  efl:  concefsnfv 

19  ^ I  TjrtiaJisi compcM't  focio  in  re  coftimuni.cuiui  fit  mentio  ht  ^cr 
.  \  ^Mr(m()cr3if<f)cit  au&gor&itima.  2( Ifo  aiicJ)  bc^  Rctraftus  partia- 
lis  ionb  cenjuaiis  ^albcit/  tf!  ]m  gebacfjfcr  ^irf  fcttbcr^tfcfjcrianb^orb^ 
nrtn3:p4(T.  54.  tit:bapmcmanbfci'rtic^cn  cbcr  ff>ci(bar©uf  ofin  cr^ 
fanbfjcrfrcnncn  fcH/Et  part.z.  bc^  a\3irffcnf>cr3ifcj)cn  ianbrccf)f^ 
ttt.  bk  msjc^orcnbc  /)aufcr  foK  ntan  ab^cfonbcrf  nif  v\nfauflFcn/t)crorb- 
ttcf/ba^  tvo  m<n  ob:r  mc()r/ctn  3tn^/^c^cn/obcr  f  ^tlbar  @uf  /  mtf- 
cinanbcr  jnn^abcn/  »nnb  bcr  cntc  fctnc  ^ Ijctf  obcr  ^ngchonma  Mran 
jucrfauftcn/obcr  5ti\)cranbcrntt>iKcn^/ bcn  anbcrcn  mif  intcrcefscntcn 
baanboff  3cfc()c!)cn/  obcrbiciofun3jujc(a|]cnt\)crbcnfoac/  bcMcu 
rt)cn  tit  bcr  (i^urvfafi^tfc&cn  ianb^orbntinv  tn.  i  j,  cap  1.  rub.  f cm 
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t<n  {>ara»iff  ntcfet^  crf  anfct  tvcr&cn. 

iuuiKtiAni  t  compt  titiuxta  quorundsm  loconim  ftatuta  illis, 
qui  funt  dc  tetritotio.vel  domino  ttrritoiii,  ficiui»  pracdia  fua  forenli 
vdrTrraryrrtven-^sr.  i.^qur  ffron.lum  con^nfttidincm  &  ftaiutum 

tcf  ^»'irfT(mf»»mB  9!Btrffnikr<<.p.  t.in.  ti>tcbtc^ttr<jcr c^cr cimvo' 
ncr  cincr  <£ratt  t^^cr  X)f^r)f«i  Mc  icfiin.i  (viknfolkn.  p.  lop.  Itc m  tn 
t>cr  "i^ilrftHciKn  ^lMrtfcnbcr^ifcfic  ianfeorJimmj;  tit.'  ft)tc vnfcrc^^lccfcn 
tcr  ©utcr  balbcn/fo  m  thrcn  miirctungcn  (i?ctt/Mt<mrtn^cr  ttciofim<) 
l>rtbcrt  ; item  fccr  SfnirpfalijifdKn  iantt^or^ntm^  fo  jtt  J^cijl)cl' 
bcr<j  ^nno  1 5«i.  ©ctnicft nr.  1 5.  von  fcrauDcrung  l>cr  ©i'ucrf</>.  5. 
fAg.  79. Quorum  vetba  (ecj.  quatft.  recitabuntur. 

Hoc  floce  nobif  ^gtntilmo  tan:  um  quseftio  eft,cui  ideo  inDu 
ciiu  Ncoburgico,  nallus  locus  clle  videtur,  quia  ftatuta  rounicipa- 
lia.haci  •  parte  nuila  babemui:  &lucun  vicina  Bavaria ,  fuj.triorc 
vcl  vcteic  Palatinatu,  ntc  n  >n  &  Wirtenbergia  fiinilifl  ftatiita  repc 
tiiutur,  taroen  t  «l!a  non  cgrediuntnr  tenitorinni  it;;;iientiuiii 
GaiL  \^oh.i,x.ftrtbt.  'u\.  i.obf.  1*4.  Quia  ftatutum non  poteft  cftc 
ftum  fuura  cxtcndeie,  ultia  quem  extcnJiiur  poteftfls  (latucntiuii) 
Gail.  loc.  ctf.  n.  1 1.  cr  quia  talia  ilatuta  u  ^iotc  co-.tra  jus  comniunt , 

q  'oq  u'sregul3ri.er,cui  vclit.remfuim  vtndeicpotcl'i,ieftrinri  ,i,  ' 
bcnt,  Mytif.  eetit.  f .  obf.  j  ( .  i» fir. 

Imot  mandataante  hacfmanata  videntur  potiuj  excIuJei 
/retraAtjm,  quemiHn  odumaatc.  jo.  &  ainpli.is  annoJ,  qiiidaai  i 
j  Confiluriis  Keo<*«latinii  hi$  verbi»  agnovit ; S)tCtVCi(  in  tm  Vor  Mc 

fcm/  tnl)icrcm^urfTcnff?uml)tf?cuhtr3/  Znm  x^yz.publicirten, 
aiic&  jiinijfT  tm  ^lnno  im  Ocflobricrncwcrfcn  mandar,  nKjjcn 
♦cranfcrunt]  Dcr  (3utcr/5cf5f).tlbcn  au^frucfiicl)c  :Scror£)nun.jI>cfcl)C' 
^civttic ncmbltclj/vnD auff  tt>clc()c tt>ci|J  i)ic  im  Lmi  .jclc^cnc  ©urcr  a. 
lieniftt\\'^  - •  -  wiaBcrnidjfmifCint^cm^iii^orf&c^ (2:111' 
(laiiDrcc;;..  ^  ,  cit  ^ufcrfl)ancn  vcrboffcit/  Dcn^rcmb' 

»citfo(cf)c  ©litcr  5uvcrfau|fcii/vic(  tvcniijcr/difponirt  tvorbcn/  in 
fofcf)cii  ^     •  ^       rfauff  /  » nJ)  &ic  i ofun.jfT.trt  t).ibtn  foKc  /  fcUvX-i 

'ccun^  >i     aiipoiitio/tiaj;  Mc  im iant  gdc.jcnc  ©lifcr fciiicm 

?lmii^iiMfcf)cn/  ol)iicau^frucf(i'1)citvorbc()a(f/  Dcr&arau|f  f?c()ciit>cn 
  l)oIun 
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ckr  ^iib  55erc:{)a5fctfcit/t)crfaufff/ot)er  foitflclt  afienfrt  foacii  wcrbcit/ 

(5otfl&tf)ero  a  coatrario  ren^ufirmiTsimc  mfa^^^^^^^^^ 

afci.-ftc  t  ®rifcr/cum  di^ta  refervarTone  i^crfatiiff/  obcr  fott(Teit  veraj 
bcrt w:rt)ctt/  ciit  fofcf)c  Alicnatio afrcrbitt^^  f raffft^  iMtt)  iMtwiber  f mtt- 
ftc6  fet)C  /  21  (fo  t)aj5  &iefc(f)t\^e  tvebcr  per  viam  juris  retradus ,  ItOC»  ttt 
ait&crc  tt)C3  rercindirt,  ^itb  &cr  aquirent  ^ai^on/  n>it)cr  fctnen  ^^^^^^^ 
niif  ab.^cfrfeten  werbcn  moc^e.  n>are  baiin  ©acJ)  bafj  ctn  itect)|tcr 
(^rb  vnt)  ^fnt^frcnttb  &e|jf ^erfaitffcrg  vigore  ft^ituri  Bavanci ,  vel 
confuetudlne  Ducatus  huius,  (an  9rffKn  ba  btcfcfbe  pracfli cirt  n>tr&) 

tnfcfcfKn^aiiff jttflc^enf)C(jct)rf/toit(Tc!tal\T/  t^nb  auffcrl)a:&  bcjl^m/ 
bfcibf  c^  tnKicf)/wan  tn  \)orfie^citbcn  itanffef^anbfnn.jen  bte  obbernf)rf< 
refervatio  bcfci)tc{)f  /  bc\)  bcn  c^cfroffcncn  contra^lt  na'.1)  tn^aft  bef?  an^ 
5C50.itncn  mandats/  fo  fan^}  ^nb  ^tef/bif?  per  aliud  ftatutum  ctn  anbcr£5 
bcr  fiintfti^cnSalf  ^afbcn/introducirt,  t?itb  t^crcn-bncf  it^trb* 

Ex  quibus  t  verbis  deprehenditur,  iam  ante  fo,  annosagno. 
vifse  Confih^arios  Palatinos,  neque  flatutum,  neque  confuetudincm 
univerfalemiw  toto  D^f.atu  rationc  recraclus  extare,ponderando  ver- 
ba  reftringentia  :  aw  orf^cnba  bicfcfbcpradicirt  n^ir^ 

Qiio  •  facit  etiam  ratio  eiusdem,  v>nb  5ivar  :  ba  cnicai  lcDCil  x\r' 

(aubf  vnb  v>crijunbf  fctnfoffc/etncm  anbcrn  fctncfiii^efa!(cn$)nncn  bcll 

anbcrcnvorv^niomtneitcnJ^anff5uf!cf;n/VMibfcinrccftfma5n 

tc^t^nb  bejat)ftC6  ©ut  an  ftct)  juitcbcn/tMib  m  fofcn/aMU-bcfo  c^cr^ui^ 

fTanb  ia\)orfcmlDvCcl)r/fcttbernfu-cin\>nbtl(tc{)c^ 

(tct)c  Confufion/  W\>  scrnttfuUvt  bcr  (^cmctitcn  Oi'.nbft)icrun jcn  \>uub 

Contrat^en,  of^u  tt)efct)cbic  5)7citfcf)ftd)c<?^cfc((fi)afft  ntcf)f  fi\3ttcf)WiI> 

m\)l  crt;a(fcnivcrbcntna3/5u  acf):cnfc\)n. 

Incontrarium  t  autem,  &  quod  jus  retracflus  gentilitiun  in  tote 
sj-^opoUtt  ut  obtineredcbeat,vidctur  KKcrc  PRIMO  ;  quod  Duca* 
tus  Ncoburgenfis  vcrbcm  (ielnifc()cn  <oynic()  Maximiliani  Irrp.  in 
annoifof^&anteBeUumBavaricum,  temporc  Gcorgii  Ducis,  dt^ 
vitis  di£li,adhuc  fuerint  pars  Bavarici  Ducatus,  confequenter  iifde 
ftatutisadftricflus  :  ftatuta  aurem  Bavaricain  inntcria  rctradusnon 
Fuerunt  primum  inanno  i6i^.  cum  nova  ordinatione  cmiisa,fcd  ob- 
tinuerunt  diuantca,  VK/Ji&^i^m.^. ianbgorbnuUj&non  eft  crcdibile, 
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quod  diviflonc  Ducatus  fadtahocipfo  ctiamantiqua  juraBavarica 
fucrintremifsa* 

Dcindc  t  rctracftui  gcntilitii  cx  jurc  divino  origincra  traxit 
quo  licitananoncrat  pofscfsioncm  tranfirc  dc  tribu  ^  &  dcfamilij, 
■ulliquc  alii  potcrat  vcnundari,nifi  ci,  qucm  propinquitas  fanguinis 
cxpcclabat,ut  habctur  Uvtt,  c.  25.  Ruih.  c,  4.  (S:  Hici.  c»  luiij. 
Hitron.  Mynf.  cent  i.ohf.  f  i»n. 

Tcrtio;  t  rcperitHr  ctiam  conftitutio  Cccfarca,  vidcHcet  Fridc- 
rici  Impcf atoris  dclurc  protimifcos  infine  fcudalium,  \.^eud.\ 14. 
I  qua  rctra<ftus  fuit  conccfsui  parcntelac,five  cognationi,conforti. 
bus  fiDciif,communi  cenfus  vinculo  obligatis,  vicinis  <Sc  confinibus, 
qucmadmodum  fupcrcam,pcculiarem  tracflatum  fcripfit  Balthafar 
Bcncdcllus  Friniancnfi$,Mnrcus  Mantua,Matthxu$dc  afBidio^Ta- 
ranta,  &  plurcs  alii :  vidcri  poteft  etiam  Gothofrcd.  ad  L  dudufti  c. 
€ontr.ib.  empr.  licet  crgo  dcficiant  ftatuta  <Sc  coBfuetudinci,nontamc 
dcficit  lus  communc* 

Nihilominus  t  quia  ConftitutioFridcrici  non  arqucubiqucrc-  j 
cepta  cft,  <Sr  confiictudincs  inDucatuNcoburgico  id«o  variant,quia 
Ducatus  ipfcrribuf  diverfis  partibus,&  prapcipuis  dynaftiis  conftat» 
qnarum  una  Sucvica,altera  llavarica,tertia  Norica  cft,&  finguk  fcrc 
lurcviciniaeutumur  (quodan,  <5c  quando  ficri  posfit ,  vidc  inter 
pictt^c.fi4;'(r  eo  t.ixt.decenf.&proiurat.  C.  id  T^\\i)\Att.  c.cohdu^. 
8. 1  r.Winzlf  r  de  coUeH.conftl.^.n  ?  .i.)  idco  bonum  cfsct,  nc  in  in  ccr- 
to  vagemur,Cquod  fxpc  ob  defe<flum  luris  flaiutarii  ctncr  ianteor^* 
mmg  contingit)  hac  in  re  aliquid  definiri. 

Qoemadmodumtiamantc  fo.anncs  unus  cx  Confiliariii  Pa- 
latinis  luo  &aIiorum  nomincScrcnifsiraoPrincipiPhilippoLudovi- 
cohif  vcrbi'»  fuafit. 

X)amtr  aScr  <jfctcf)tvcr  vmS  fo  ^\t{  m\)x  nllcr^anb  ^nrtc&ri^jf 
fen/^^<tfchm<}<H/^nl)  etrcir/  l)Cp<?Utcf)ciT  ^ucb  t)tclf<i(fi9c^nfp(Tcn 
btffallg  vcrmttfcn  blcibcn/  vn&  ce  mctncs  tnfcrtb^nii^cn  cracfjfcniJ  0^^ 
m  t)ic(  rart)famcr/nnf;ltcf)cr  vnD  bclfcr/Da^  Dcn^rcmbtcn  vn&  an^ 
fjcfcffcncnbtcacqnifition  »nt)  crfanffunc^  bcrtmianDijc(cjcncnQ5utcr/ 
foricftinmcr  mo<}(td)/  <5iir  ab<jcf?rtctf  trur6c/  (l^arjw  bann  Dicfcfi/ 
nctnbnc^  6ag  (£tnjtant)rrcd)f  cin  rcc^fcg^nt)  gttrcg  SKtrrclO 
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— ""eo  mocfifc  t  MtrcO  cftt  \m(xU\)Xii\\miViit\xtxxm  &<n'iDrf  cm 
ef-nMrcc&f  iii  bicfcm  SiufC:irf;iimb  c^c(T  introducirt  /  bcp' 
fiaftctt  ctn  (jcwtgc  rtc^)f  (3C  OrDimtt^  »tt&  Conftitution/m<fl9l«t)  vuD 
(ij^m  t)ci  IcbUcftcit  iaii&f?(inl)fAtitff^ci:ic&r/iMi&t)ariitttcitei.!<tttlicftc 
fit'rVchit'i.?  <jcf^itit»crbcit  /  ko^M  jj^f  ^iiit  |tc(>  mciit  {jita&tfjcr  5ttc|l  l»iti> 
/><ruf^ati&gf!ir(T/fo  wcf  f/af^  aitc&  fctitcr  gilrllf.©».  Q[lttf<rf^.titc/ 
itu^bcijcbcnbc  «tt^^c&citfc  ^cranDcrtmjcit/bcr  im£ait£)  acfcjcitcitSitf  cr/ 
fecp  ®n(Titn&^  v''ii&  &cr  iofitn<5  fiuifftij  f/abcn  anmttcf)ittcit, 

2(uff  t>apta(fo  bicrburdi)  6ic®itfcr  »tW>i)^iii5barfctfcn  txrofcfSctt/ 
tmlanb/titl)&ic^O?anttfcf)afftaitniiitcrtcl)CtiCommun  »mb  fovicf' 
mc^r  bc^  ctnan&cr  «fuftcn/jcflarcff/iDitl»  iit  auffnc()mc  .tcbrac()tAtttcft 
&icS)i<n|t/i)vaig/©fcucr/  vnnb  an6<rc@cf)uft)ijfcitcn&c(?obcffcr  ^c» 
raicf)tvttnt>  <}cfaif?tvcrt»m  m^jcn/  tt>cfcf)<^  6arataucf)  }u  txffo  bcqucmcr 
vnt)fitjHcf)crcinbrini):Vitl)JP)vint>^abun3fo(cf)cr  jcfclf  J>cu  ^cambfcit 
Wcn(tc6  tvarc. 

@o  crfcrbcr  fc  t  aucf)  o^nefca^/  tttcincS  bc&cncfcit^/bic  ?Roffurfff/ 
ba^bicfc^Punctcns/bc^  (Eiuifanb^  ()a(bcit/<iitorbciit(icf)c  difpofition 
/  gcniac^t/v^tibpublicirttviirbc/bicwcifinpradicirunjbcifcibcnCtiibcm 
|1ct)  n<m(ic6  vel  cx  fingulari  huias  Ducatus  confuetudine ,  vcl  ex  tc- 
nore  ftatuti  Bavarici.itic  aiicf)  ^icobcn^^cmc^bt/biCvOnfcrf^ancn  bic 
fc^  ^urffcntfiumbtf/bcvorabbcr^vScrfaiiifcrnccf^ifcigrbcnwnbrSdttS* 
vcrtvanbf  cit/in  iutrajcnbcn  .^auffef)anb(un.}cii/fc(c^c^>Stiif{anbrc(^' 
f<njibi^ci(cn5itjcbrau<i)cnvf[c3cn)  (cicf)t(ic^  tuct  »norbcn(tcf)tf  mitfj 
mtt  vnf<r(auffcn. 

CCnb  bicwci(  t  fic^i  aiu^  tt>o(  b<<jcb<n  f  an/ba^  offt  bi<  ^Snf  crt  ^rt* 
mn  v>nb  3tiwo(;ncr  bicfc^  ^urffcnt l)umb^  »>ic(  (i<b<r  fc(b(I<n  bi<  jcnt^c 
(gtuct  »nb  ©lucr  /  tt)c((^)<  b<n  2fup(dnbtfcf)cn  vnb  ^rcmbbtcn  ^(cicS' 
tvo(  mif  ob  anjcbcuf 'H-m  vcrbcftalt/  nacf)  3it()a(t  bcr  Incbcvor  bcpwcjcn 
aiipijanjcncn  mandatcn/vctfaufff/aucbvon  tf)ncn  a(fo  <inj<t(;aMtv<r' 
bcn/t>mb  bcnbcfTimbtcn.^auff|cf)illin.j  anii<(im<n/  vnb  b<t)a(fcn  tvof* 
fcn/bar ju  |t<  ftct)  bcffo  cl^cr  vnb  (icbcr  ftitbm  /  vnnb  angcbcn  wurbcn/ 
tt>annb<^t)a(b<n  <inric()ftijc  i)rbntinj  vev^aitbcn  ivdrc. 

9a5i<  t  Viub  iva^  ^icftait  ab<r  bip^tll^  ctn  £)rbmm  j  aifvnb  auffiii' 
ri4)f<n/mu^  »cttcr6  bcoacf)f  /  lonnb  t>or  ^cmctbfcr  ma|f*it  aucf)  l;tc»on 
mtf  gcmcincn  lobiictxn^aubfldnbtcn communicirt,  tvic  aucb jiuvor.' 

 ccrf? 
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©«liufi^  ii.(t;r4ni3  Hcrut-cr  tcrr.ctrcn  njcrfcn. 

91'  li^  t  fiin  <»lrt(!nn  lujtU^cb  tn  Mcfc  OrJnun^  gcf Mcfjt tn^ 
cifrcrht  trcrtcn/nkcefjti  Mfcn/tiv.nncinCi^i.fcrtf^ancftaiyttrgcr 
Hntcr  ctn  rtiitcrc^cnfcfrtffr  (Tcf)  bc^ibt/vn^  r^cn^c^tffcr  tmi<n,l>  I;<ir/ 
nM^  <^c(?a(t  nctv.Mtrf;/vnb  tr  tt^cfdcrjctt/cr  Mcfcffcc  cmctn  anb'ti  «Pfaftj* 
SrnvtfdHnantjcbcri^cn  jii  vbcr<?cb<n/  tni>  «tvcrfatiffcn  fc{)it(^tj/viut6 
vahinfcn  •  '  c /^ainlf  jlcf)  mAnntgftci)  affo  l>cj?o  aigcnnic^cr  i>ar^ 
nacft  }iirid;cw.  u.|(cn  tni'3<. 

Harcillc.  Egotnunquam  author&fuatorfutiiruicfieni,  ut  47 

inlocli  qi:ibu$Rctra(jluigcntiliuu$nonduminufueft,indiffercntcr 
intrcducerctur. 

Qcamvii  f  enim  antiqui,Rcip.  intcrcfiic  putavcrint,  bona  ma- 
jorum  cxira  familiam  non  alicnari  vidc  Nicol.  Bct/ium</<^<i(?.  iUtut. 
/4»j.c4.f5/.<5o.Gail  i.ofcj.  i  ly.n.p.ac  lugubrcac  dcplorandum  iudica 
yerintjvidcre  avitai  vclpatcrnai  domo$,ac  antiquamaiorumprjcdia 
m  cx:crna$  manui  tran$ire,'.LfA.-^H(f  tutores.poft  med.c.dea.^mtn  jlrat  titt 
Ubi  t  dicitur:  quod  non  liccat  tutori  vcndcre  domum ,  in  qua 
defccit  patcr.minor  crcvit,in  qua  maiorum  imaginci,  aut  non  vidcre 
fixas,autrcTulfa$,<5cquodproinde  inpatrimoniominorum  pcrma- 
ncre  debcanL,videetiamtcxtum,»«/.  infnttdo  j8.  ff.  dtret.  rend. 

Hoct  tamcn.in  matcria  retra(flui  meo  iudicio,<Ic  caflri$,pr«- . 
dii$,  <5c  domibu$  nobilium  fclummodo  recfte  dicitur  VClt  ^fcclicfccn  i 
©iitcrn  tnb  «Stamin^nnfcrn/non  vei  6  de  pr«dii$  privatorwm.  | 
Quid  cnim  t  interefl  Reip.  ut  civi$  aliqui»,vclrufticu$,tugurium' 
vclagrumfuum,qucmforteanteduc$,  vcl  tre$  anno$  comparavir  V 
non  altenct  extra  familiam  fuam  :  &  cur  ipfi  libera  interdicatur  dif-  j 
jofitio?  Cumttamcndominii  propriuscffcdii$  fir,utqui$rc$fua$' 
3rofuoarbitriovcndcre,autquocunquciurevelmodoalicnarepof. 
sit,  LhtfedtctAlt.  6.jf.fin.  c.defecnnd.nupt.l.fruatuji.ff.  deRl. 

Dtflingueremt  itaqueipnU  l)cn  Cgitr(tcrft(<)cn  o^cr  <:»mirtn :  t>n^ 
tllfccr  t)CnaMlcf)cn(Sl'tfcril/in  illi$  rctradum  minime.in  hi$  vcro  non 
alitcrintroduccndum&pcrmittendum  putarcm,  ni/i  rctrahere  vo- 
eni  probarc  poflet,  prxdia  alienata  adminimum  per  jo.anno$in 
fua  Nobili  familia  extitifse.  Salvo  tamcn  aliorum  voto,  &  iudicio. 
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DECAS  SEGUNDA. 

uribusinter  Nobiles  Landfafsi- 

os,  five  Hofmarchrarum  Dominos  eorum- 
quefubditos. 


 «$c77oa»  

^Vyp.STIO  VNDECr- 

An  Dominiis  Hofmarchia^ 

pofsit uti  jurc  retraclus,   prccdia  cjua^daiii  in 

ipfius  diftridt  i?  fncrinr  vcndica, 

Summarja. 

9  ^  ^  iOiiciujUiiincguiivum, 

II  Rutigfufiddmentalis. 

1 1  Rctrdcius  quiliu  u     jir  concefsu  ' 

I{  Curfttodioftisi  14-  M>  '  •inUQnirmn^? 

1  Pc^rjctiu  ex  U^ye  Mofnc. 

'  9  '  '^^^^''^^>^^^rj'*i^titoMconfttetud^ 
2o      .    -  ^        MiCr  quule dovmtiim  inrthmfuh 
II.  x^.an  rci  vcrJicationcw^  i 

2  I  Domntum  aliudumvcr[dk^altttd particuUrc. 

1  j  Cr^r  Do>7itno  dneclo  couipctat  ius  rctracliis,  &  tion  domtno  tcrritorii  ? 

2  <  Cnr  dgy,atispotius,quAUi  domims  f  ty.  i^, 

:  vtcim  $mncs  Itu  retradiu  babeaiit  ? 
5 o  ui.i  td,qu^.l  dt  Lcnfitis  in  codtci ftatutitm  ejl,  ad cos  extendendumjit, 

qtii  cchfumprsHant  ?  ^i.  ceufiti  quinam  olim  fuerint. 
J  i  Territoriul/s rctractus  au  &  cut  competat  f 
} ;   a  Confnfu  frsflando  ad  rctracttim  non  rccte  argumentum  ducitur. 
54  Ctnclufto. 

Harctcpi.xflio  (npcriori  anno  fuit  agirata  intcr  PnonTsam  M 
Hingcn(cm,&:  qucndam  LandlaUiumVnf  lcmW  iz^comparaj.- 
lem  fibi  rvlvam  in  diilriflr.  mona'leiii,polleaintcr  mc     cim^  N  '  ^  ' 

Tx 


\ 


"^T"  ^rMSTIO  PNDECIMA»  

IdeJ^cSl"  qac  nV.nLchiarutn  D'omini..Uud  JU.  ptocon,.- 
fco.ncgatinon  p^offc^  afFerebatproretaietn:Do.niou.Hoffmar. 
chixeft  Dotniu.  tocais  p.tgi.ctgo  fi  unus  rukicorum  vcndit  prjtd.um 
aliquodaltcriruftico.Doroinus  jure  Domioi.,quod  tiabet,  iHud  tc- 
trahere.&  foluto  codcm  pretio  illad  Tibi  vcnd.caie  potelt. 

R  A  T  I  O  t  A  L I  A:  Doniinusemphyteureo»  potcltretrantr^ 
re  prSEdium  emphytcuticum  i.  3.  f.  itpn  tmpkj/t.  &  Dominui  fijud. 
feudum  novura,  fi  exttanco  ven4itur,  (.  i.f  donare.  quaUhm  fcud.  s 
iun.pot.  ergo  mull^.  magis  Dominu»  Pagi ,  q  ji  uticiue  plui  Iiuis  ha- 
bet,qnam  Dominn»  feuai,&  emphyreufu  .&er  rtffciJt  @acf l)<ri  tff . 

RATIOtTERTIA:  pioximi  agnati  jus  tcttaau»  habenr 
fi  feudum  antiquura  vcnditur  vcl  praedia  faraiiiaria ,  t.  unjf.  ftd  etutn 
i.ptr  quos  fiat  in  vepura.,  &  ibi  Gtthof.  c.  m.  S.  tttms,fi  defend»  dtfun 
m.  Hartraan  Tiftor.  /.  i.  q,  j.  ptr  tot.maximi  n.  1 5.  i.  un.  4.  donart. 
qu4l.  olimftud,  pot,  ahen.i.f.  9.  (oirjltt.  Vrtdtr.  dejure  prottmtf.  per  tot. 
cur  ergo  id.quod  agnati.  conccfeum  eft  ,  non  etiam  concedenduui 
fit  Dominii,  ne  privati  fiot  meliorii  conditioni»,quaroDom»ni,con- 
ttaquam  fccibit  Weftnb. ».  7.  ff.  ieaqtttr.  rtr.  DomiH.  Piuckroan.</e 

rtgal.f  470  8- 

RATIOtQUARTA:  convicinis competitlu»  retraftu» 

in  bonisconv.taooium  alienati»,  /.  un.  t.  nin  Itcert  babttat ,  mttrocorti, 

Itb,  1 1.  fi  rtgolate  vicininae  retrahete  licct,cur  roQ  lure  fupct.orita* 

:is,fiigiJiracnto  k  minori  ad  roaius  petico, 

R  AT I  O  t       I  N  T  A  :  plenqne  fal  diii  pratftant  domi 

nisfuis  ceufus:  fed  colonisccnfitisintegrum  nun  cfl:  de  boriis  fuis 

ctnruiobr.oxiivnconfuUo  vcl  ignorantc  domino,  qnicqnam  aut 

vciid«re,aHt  alto  raodo.intcr  vivo»  praEferriro,alicn*re,cnni  iliiqua 

dam  debiri  tervitute  aftritl^ii  videaniur.Barcu.  in  /.  coloni  i.per  textum, 

cod,  in  quibw  CAufis  coloni  cenfitidcmittos  accufpofs,  libro  undectmo.^noiSc 

reqo*turv.c  ad  coloroscenfitos.quos  noftio  idioraatc  ^^^^tm^tl' 

JKt  4ppeli.mm»,-!pplicat  Hsnningut  God.  con.  j.  de  jure  ctvtt.numtre 

vigcsinio. 

R  A  T I  O  t  S  E  X  T  A  ;  ir.tcr  caetcra  gencra  retra<fl^i$  unii 
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vocatut  tciiitotialif ,  uti  tradk  Bocctus  iw  thtfwM jmt  rtiraa.tlicL  S 
quiutiqucconccdfi  d.i.fP  non-  no  Paci,  vel  tc rntoiinVia  e  cI  mc 

cnfciUn/pag.iop.  itcm/in  ixrgKrlTltcfKii 
SaMirtciO^vr^itrfvnt  .^aiu^-creiinii^  tir.  «McvnfcrcSfccfcn/  fccr  ©lucr 
.i)a(lHn/  |o tii  t(?rcii  J)?arifui-3<n  (;.jcn  /  jti  cinrtnDcr  &ic  iofnn9  ^ahm/ 
Pag-  J8.  'KMdjt^rnranuittrritorislisI^rtlfecil/Vcrfc^cn/  fcilf  cutcm 
^Hirt^cro^cr^iwcftnci  cnureifltf  /  cfccrS^crff  /  fo  in  J>crrcl(>cn 
Q^flnncn  cfccr  (^ciircf/  cin  it<;ji5  (5uf/.3C4cn  cincni  2ln^ijcfc(rcncii  »vT» 
f  aHfirf  ivcrfcciv&tc  icfj;::.3  <}cf?rtf  tcf  tv  crtxn  follc/^tcm  in  Dcr  C  Inirvfaf' 
Wcn iiinDt'crMi!uvlo iit  ^^f-      1 2innc  i  f  8z.<3cfrncff  iwbcn/ 

f  "^'^P^"'"'    s»^<tfcn  cin  l;        nt/ctncm  2liiplanMfc^cnSrcm()' 

^<n/fc  t)tnl»cr  rinrrcr^^T.-rcf.jftt  fi^I^afff/vcrf  aiitff/vnJ)nH-&crQMut?, 
rrctin^/novt  ^ciTcK-t.tcnOitf^  ntif  .|cmcincrc  vorl>inl>cn  ivarciv&ic  &au 
lclcn  tvcltcn.  cbcr  f  ci;6fcn/fc.;p  a(?&ann  i>ufclb:^  c  Commuti  i>iV£)(>ri(i,  1 
Uxt/m  Dcrcn  0cm.trcfun.i  Wsi  ifSnt  ^iU^tu/  oi>cr    Mcfcll?  aiirfi  nicfef ' 
jii  icjcn bc^jcbrf /cm tcfccr <^ur<jcr tnb ^mvohncr itUfca/  fo(c^|ciofun«t 
in  ff)un  mactf  h.i()civ&cncn  crlaiibf  tnb  5ii4cla|fcn  fcijn  fclfc.  2Bt<  tn 
r<i)<n  tit.  18.  vcn  vcrrtiiocruii^j  iat  @iucr/&c.  c.  j.  pag.  y^. 

R  A  T I O  t  S  £  r  I M  A .  .nu  xeil  domini  ,  quos  &  qu^If ,  8 
pofjcrtorcj  reru.i;  in  fuo  dilh.dlu  exiftcntiun.  habcat,  undc  paisim 
lbtui;i  cautum  rcpciicur,  ut  i.eijue  cmpliytfule»,  liubs,  &  io. 
wgra  corpora.iirquc  er<ani  particulaicx  fundi.abs'ij  P"rcuu&  coo- 
ren(uordinavii  magilha-uj,eiufdeai  loci.ubi  bona  lita  (unf.alicncn. 
tur.vel  faltt  ;n  ab  codcm  coniirinentur,  5«:  de (upcr  inrtruajcnti  cri- 
gan:ur,ne  vi  Jdiccr  alicai  Dor.  ir.oinvidlo  novui  obiiudatut  .''uba  - 
Cu$,Rauci  bar.    »i.  z. 

Vcium  -  h!J&/imilibuuion  atfcmisconrrariura  conclt.fum, 
&  ludicaiata  fuit,  no  ,  ta»ti!m  inp.»d:cracau/a.(ed  ian;  olim  in  eo- 
dem  dicart.ioamc  io.  annoj  in  limiii,  imomagii  dubitabi!i  ciut 
lerponderuntconliltai.i 

Qucmadmodnn-,  t  ftiam  teftitcr  Ai»drfti  Rauchbar.  p. ». 
il.  inpr.  tamin  auia  laxonix  Elcftoris,  quaro  ii)col!-gio  lcto.um 
WirtebergcniuinT^contra  comi  e»  quojdamlndicaturo,  &  pron  .m- 

    cii.(um 


1 1 


c:atnmfaifir,qaia:d^a(dam  (nbdito  donavcianr,  ^  ciim  d^- 

circcontcndercnt.    Non  obftantc   qu^d  a^des  iftae  a  Comu»bu 
tiidrint  profcft»,nt  irarrtjmim  vidcri  potniftct^potius  ad  lilos,  qiiam 
ad  alios  dcbnifsc  tcvcni,  qua:  cnim  inviairicft,  (^iJt  Imp.IultinO  ut 
qaodexalicuiasoccaficnc  profcvaum  crt,  adcum  rcvcriatur  ? X. 
infi.perquosperfon,  ^ 

R  A  T  I  O  t  fundamcntalis  cft  ifta:  cjaia  unusquisquc  luo  ar- 
bitratu  qa^tcrc  potcft  cmptorcm,niri  Icx  fpecialitcr,qu3(dam  pciro- 
nas  lioc  bcerc  prohibucrit,  per  tcxtum  cxprcuum  in  l.  1 4.  c.  de  con'^ 
traheda  enjpt.&ctat^dus  cx  fua  nutura cft  odiofasErgo  non  extcndc- 
dasadaliaspcrfonasquam  qax  difcnis  vcrbis  «S^  lcgibus  &  ftatutix 
funt  comprchcnIap,pertradi  a  Gailii.  i.  obs.  5. 9.  wcfenb..  $•  & 
ro./f,  arqnilcgibus  non  rcpcritur  Concefius  retraiftus,  nifi 

agnatis,  &  pr«ximis  confangamcis,  icem  Domino  tcudi,&  cmphy- 
tcuIi$,qucmadmodum  fapra  vidimus,  pr^tcrca  fifco  in  mctallis,/.  1. 
c.  demetaUor.  &  mcralL  hh.  1 1 .  itcm  habitaroribus  mctrocomi.^ji.f  .r. 
mnliUre  bMtatoribii^njetrocomU\ 6c  qaibasdam  fpecialib  is  cafibus, 
at  fi  «rpido,  I.  qui  KoniJty  \  ?  %.  ff.  de  vcrloritmoblir^atioi,  aiu  cx  ftata- 
to,vcl  con  'letudinc  compctac  ci^^  conf.mi(uS',& ihiCAHO/itftjtydetn  inte* 
grtim  rcjlitut.  Tiraqucllus de  utroque  retraclu  in  prafat.  numero  decimo  ter- 
t\o  &  p.ifs.  Marcns  Mantua  Matth.eus  dc  afHict.  de  fnre protwufecs. 
AndrcasGitl. //J/ro  fecundo  obfcrvat.  19.  qnibus  adde  calas  cnariatos 
apud  Gothofrcduin  addj.  dudttm  l^.c.deco>item;  t,  /  r.  m.cir w^nufpi- 
am  autem  in  larc  hgicur  lus  rctradus  Do  niuis  iocorum  attribu- 
tam,  Sc  conccfsum. 

R  A  T  [  O  t  anrem,  qaare  rctrndlus  odiofus  crnfcndui  fit ,  cft 
i(l*a  :q'iia  contraliberiatcm  civiam  Romanorum  videtur,qaod  non 
liceardon:iino  rcm  fanm,cuias  plcnum  DoiTiininm  6:  proprietatcm 
habet,ci,cai  vulr^veiiderc  na  i^ur  Ciccroin  i>rar.  pro  1.  Corn.Balbo 
dicit;  hacc  funt  fundamcnra  fitmifsima  nollrse libcrtatis,  fai  qucmc^; 
)aris&  rctinendi  &  dimitrcndi  dov^^rrnn  rf^i^,     F|>  in^n«ip>  rc; 


Early  European  Books,  Copyrighl©  2012  ProQuest  UC. 
Images  reproduced  by  courtesy  of  the  Biblioteca  Ncziona 
CFMAGL  2.6.47 


_ Asno  r A' lit c im .1. 

crf uufft  Q3uf/t.»^  cr  mit  fcincm  Q-clt  bcjafjlf  /  vi.d  iii  |cui<n  Q3ctv.ilt/ 
^c|iR/vnl)  ©cttxln-  .;cbiMcf)r/  Dcr  Jf\inj)  »jcnommcnivnb/^i  toc^> 
mcmanj)  tvi&cr  |cincn^iMi(cn/  Dit))  fctniijccmcm  imtcrn  jii  vl\tlrt|l<u/ 
f  an  o&cr  fcli  mit  |uc^cn  anjjcl>utcn  jvcrj>cn. 

Cun;  quibus  i  coucutaa  icicusm  /  i.  inpr.c.depr^di:s.& omm- 
busreb.mvuulor.uhidkuat:  quod  inteicipcrc  contradi.ra  en  eu^i 
vcnJendiquc  fajprohibcar.ad  cjucm  texiu  notai  GGthutiedui  /r^*. 
quod hbera fit  caiqueemt ndi  &  vendendi  facultarhbrra albmaiio 
^cvendirio :  hbertati  vendendi&  emendi  favcndum.nccca  faculrai 
coercenda /.  7.  §.  i. c.  deadyoi.cUrerfJudic. 

Plenias  t  id  dedacitRauchbar<//i7.  q.  ij.  u.  i.  &ftqq.hi,  vcr- 
"bii;  rcrum  fuarum  quilibct  hber  eft  modctator,  dominu»6«:  arbitci  / 
mor.Z.  demlit.  lur.LfifiUo[xnulus  15./.  i.  tf.loUt.mAtnmon.l.nemo, 
9.  cod.  dt  ludiu  &  ctlK.  l.fin.  cod.  dt  puct.  l.  m  rc  tnunJata  1 1 .  cod.  nund. 
Nec  eft  xqnum  invuum  tem  v*odere,  vel  cmerc  /.  9./,  rerum  amat 
•l.nontflti]uum.9.  Uiecemere  1 6.Cod.dejur.  ddtbtr.Un  venitniiu  ujCod, 
de  cont.  empt.  Cuiaciui  hb.  1 7.  ohfervut.  cap.  9.  aut  in  potcftaic  cuiuiqi 
pet  rapinam  ab  invito  domino  rcm,  cnara  iufto  prcrio,  cott;uaratc* 
/.  ntc  qtiufi  70.  dt  rtt  vtnd.  led  gravii  iomria  eJlc  pcrhib^ uir,  qua  ioa- 
nihonertar!icolorevclatur,urhominc$dcrebus  fuiiccgantiu  ah- 
quidfaccrc  inviti ,  /.  dtidum  1 1.  c,  d.  ttt.  decont.  empt.  ufquc  adeo  ut 
I  nccrefcripto  Princpii  impcrari  pofi.t,  ut  quis  invitus  rem  iii'am 
vendar,  ant  diftrahar,  /,  tnvitum.  n.cod.  toLic  vcnditio pcr-vim (ix. 
torta,  vclcoida,  vclutmalaclidfijrcr.fnd!  ''«brt.'.  r     '  '  -  •  .  / 
Vtnd.Cztot.lib.dectfion.cuf.i^. 

RATfOtTERTIA/  quamvii  !ui  retra^ut  cx  di(; 
oflc  divioa,  Sc  lcge  Nfofaica,  ci  •  '  ■  rinlnitanjco,j«.i 

proximiiconfa;)guine.5,tuitc  ,   .iLcvitic.  fj/).  zj. 

vtrftc.  «5.  ibi;  attcnuatui  fueiit  fratct  tuui  vcndiderit  pofic/sipncu- 
'•"^         ■•     '  •  juuieius,  potcftredimerc,  quodillt 

iiailla,  qu«  Dn.DEusunicuique  iri.  ) 
bui  CSctamilie  .uriibuir.apudeum  (alva  pcmunerc, 

&fic  tanro  mcUutinii.  c,oiilcrvari  polsit. 

Po(}qua.m  tatirrr.  tL^..tim  ''id.-<  &;  Iiraf  lit  Roinji  .1 


»4 
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Si  

chir  Oibif  aam  fui: ,  &  Fda«c:i  vcl  Mofaica  politia  fubhra  ,  ctia 
jasretraauta  RorDanisIinpp.  ("jccersj  rerr.parit  n  «g^-^/»  P*^^ 
rablacamfair^Qafaiadmodnm  Impp.  VahrTriniaa^Thcodofius, « 
Arcadiuf /w  /.  J^.cde  cont.empt.tr^fcvipffvu:  hifcc  vcrbi^.-Dadum  pro- 
ximiiconfortibusqacconc^llu  crarur  extra«»eof  ab  r  mptfonc  temo- 
vcret,nrqihominc$  fuo  arbitratu  ve  icda  diftrahcrcn^.-fed  qaia  gravis 
h^c  videtur  iniuria ,  qaac  itiani  honcftatii colorc  velatur,ut  horoinei 
derebuifuisfacere  aliquidcogjrnturinviri/upcriorc  h  gc  cafsata, 
Unusqaiiq-,  fuo  atbitratu  qu  ?  rere  vcl  probarc  pocerit  emp^of cniy 
nifi  lcx  fpccialiter  qaasdam  p?rfonj<s  hoc  faccre  prohibucrir. 

Exquo  textutDd.in  fcriinfqao  jui  piornmifeoi,  fivc  retra^Slil^ 
hodic  gcneralircr  fublaHl,abolif  5  A'antiqu:itu  fit,f  xceptis  quibuida, 
fpcciaKbuicafibus,ur  rifxpa<5ko,  autcx  ftatuto,  vel  confuctudinc 
compctat,  vel  ubi  tfx  luris  difpofitionc  Domino  fcudi,&  emphyteu- 
feoi,vctinmctalH$,aliisque  fupraenarratis  ,  in  corpore  luriidc- 
terminariicafibusconccfsam  c(l,Mtrant.  de  lure protowif.  difpHt.  8r». 

&feqq.Tiv^q^  de  utroque  rctrailti  in  pr^tfat.  n.  6  \  &  feq,  Mynfing. 
cent^  j.  obf  51.  circafinem,  ubiaiunt,illudlas  clscconcraluscommu- 
n«.  quoquii  regu!ariter,cai  velir,rem  fuara  vendere  porcfttideoqtic 
rcftringenduro.  Cum  quibus  concordat  Rauchbar  loc.  cit.  n.6.  Car- 
pzo vlus parr,  x .  confiit.  5 1 .  definit.  r  o. 

QU  A  R  TO:  non  textanrc  ftaruto,  vel  confaetudine  fpeci- 
ali,  lui  ohfervandum  grneralc  &  commune  cft,Molyneui  in  confuef. 
Pmf  tit.  i.  inpr.  n.  49.  arg.  c  i.verf  ftrenuus  defeud.  cogntt.  &  habcrur 
Juicommunc  pro  rcgula  ,  proqua  pronunciandam  cft,  qaamdiu 
nonprobaturdc  aliquo  cafu  cxccpro  ,  Schurf;  confil.  15.W.  C.cent.  3. 
Si ergo  in altqao  loco,  ditione  vc l  Dacatu,  per  uni verfalcm  confuc- 
tadincm,  vcl  fpccialc  ftaiurnm  Jai  rcrraftus  non  eft  introdu(ftum, 
fcduni  caiviilibcramreli6tum,!uxta  di(pofuionem  larfi  commu- 
nii  r?i  fuai  cuilibct  vcndcre,ramdia  rei  in  eodr  m  ftaiu  rrlinqui  dc- 
bcr,donec  aliud  introdncatac,vcl  ftatuarur.  Ad  ca,qunr  fupra  in  con- 
crariam  fiicrunt  allatn,  f?cile  cft  refpond'  rc,  &  quidcm 

AD  t  P  R I  M  U  M,Dominia?n  cilc  duplcx,  aliud  Dominium  u- 
nivcrrale.qaoddim  vcro  dominia  n  parncularium  rerum,  fccundu 
Bart.  tnl.  1 .  col.  i.n.  ].  f  de  cotiftit'.  frinc.  qurm  rcfcrr  &  (rquitur  Ni- 

—   colaul 
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colaufEvcrhard:i««.c(?w/f/.  l.vol.i.n.  194.  Er  dominium  ciuidcni 
uoivcrfalc  confidcratui  qu^d  protcaioucm  ,  &  juri$didli©ncm  in 
omnci,&:  univcrfos,qualc  dominium  diciiurhabcre  Impcrator,  qui 
vocaturDominuj  tonus  vci\itiA\lJcpreuuo  jf,  ad  /.  Rbod.  de  tail.  cim 
concord.  cui  alsimiliii  potcfl  Deri^inium  URivcrfalr^quod  finguliDu- 
ccf,Principci,&Ccmitef  habcntin  (ui*  ducatibuSj  vclDominiis,  ra- 
\  tionc  rjrifdiclionis,&  fubrcftionis. 

Dominium  t  vcro  particulare,  Gve  parciu  ;  iiuai  reram,dici-  , 
turillud,quod  pcrriicr  ftugularitcr  vcl  particulaiitcrad  fingulos,  dc  I 
quo  loq  lirur  tcx.  m    fwgidorum  Ittji.  dt  rcr.  divif.  hd  aiacm  \ 

res  f.derfr.dtvif.    Liccr^oin  rTDsmiriUf  quispiam  in  jliquo  icrri.  H 
'  torio  dominium  uoivcrfr^ic  habcat:  tamcn  cx  hcc  non  ct nfciur  cls?  • 
Dominusrcrum  particubrium,  quxad  fingulof  fu^t  luris diaioni ! 
fubicftot  pcrtiucnr,cam  cnim  hoc  Dominiirm  particnlarf  j»d  Hngu- 
lof  prardiAo  raodo  fpcAct,  fcquittirilludi}  fum  ad  dominumlupc- 
rlorcm  non  pofxc  fpcdlarccum  non  pofsinr  duo  in  folidum  ciufdcm 
rti  cffc  dotninij.fiutcerto  S.fiduohm  y<bicu!umff.comwod. 

Sicrcif  vcndicatioquiDomini>propricratiicompctir,  non  ij 
datur  fiipcriori,rttionc  lurisdiflionij^fivc  luris  fupcriorirati$,pro  rc- 
buf  proprie  &  particularitcr  ad  aliqucm  fubditorum  pcrrincntibus, 
fcd  f  i.qui  ciuf  rci  particularitcr  dominnf ,  &  proprictariuj  cft,  /.  m 
remajfiof.  dtrci  vtndic.  proprictas  cnim  Sc  lurisdi^aio  divcrfa  funt  &: 
nihil  intcr  fc  communc  habcnr. 

Und?  t  &  prcfatuj  Kicolaus  Evcrhard:  lun.  in  conftl.  48.».  ji. 
vol  r.  tra  lit,qnod  proprius  &  naruralisPrinccpf,  &  Dominuf  fupc-  i*^ 
rior,nulUm  iuf  htbcat  in  bonis aur  rr btis  fubditorum  fuorum.  prsc- 1 
:crqu^ra  rcfpcftufupcrioricatis,  &  lurisdidlionit.ur  pcr  Dd.iw  l.fm.  I 
c.ficontra  imvelutil  puhlic.  &  i?i  c.  ptuin  Ecclcfiarum  ext.  deccnflitut. 

AD  tALTERAM  RESP.  quoad  dominum  Jiicdtum  legc  jc 
ptovirum  eflc.q  c  d  ius  rctradus  ci  compcrat ;  non  idcm  inDomino 
IurisdiAion'f.    Et  quiacm,  hytcnrac  &:  Vafilli  naturalcm  ranrum 
porscflioncm,?,:  utile  lomir.ium  habcir.dvilis  vcio  pofscifio  ^  di- 
redum  domi.  lum  prncf  dominum  rcmancsidf  cqnc  illis  non  in;-  1 
mcr;r6  iuf  protomiJcos  vclicrmdluf  concfdicufi/trg.  l.\t^^.qui  inper-  \ 
petuum  f.  fi  a^.  Vea.pet.  l  tutor  (f.  ji.  depi^n.  afl.  l.  faendum  1    §.  1  (juj  \ 

 M   fatn\ 


»7 


i6 


»9 


S4   

fam  da.  cog.  l.u^.  Quod  Attputor.ff.  dejuperfic.  l.  pofstfsores  c.de  fumt 
pat,  Uhr.  uudeclmo  cap.uni  c.  i.&iUTeudifis,de  tnveflmr.  dereanen.ff^ 


Cin  lliiiiii  «^-  w..^^   j  "  r  i  J 

ADtTERTIAM  RESPONDETUR  ;  etiam  agna 
tis  &  proxfmii  confanguineis  difirtis  vcrbis  in  lurc  hr.c  privilepum 
trlbutiim  efTc,  non  vcro  dominis.  Idquc  fpcciali  ratiorc,  ut  kilicct 
bona  in  una  familia  pio  cius  confervationc  nnancant :  &  quia  lugu- 
bre  &  dcplorandum  cft  vidcrc  patcrnas  &  auitas  domos,  ac  an  iqra 
raaiorum  pracdia  in  cxtcrnas manus  tranfirCj  ut  inquic  Gail.  obffrvat. 
1 9.  lih.  z.  n.  i.arg.  l.  lex  qui  turoresjf.  ergo.  c.  de admimft.  tutorum  ubi 
dicitur:  lugubrc  clTc  domum  ad  cxtcros  dcvcnirc,  in  qua  dcfccit  pa- 
tcr,minor  crcvit,in  qua  roaiorura  imagines  fixae.aut  rc vulfae  vidcntut 
Et  qqamvik \o\ivc\  tam  domini  quam  agnati  iu$  rctra^ftus  habu- 
crint  in  fcudo  alicnato,  tamen  porior  crat  conditio  agnatorum 
c^n^m  SominucMn.jf.donarequaliteroltmfater.fcud.al.  1.  F.9.  potior 
rctradus  agnatilitiu$,quam  dominicus.  GoWj(?/r^r/Jtii.  lit.  d.  utira 
nonfit  mirum,ina)lodialibu$  bonis,  quorum  ncqucdircftum,  ncq; 
uiile  dominium  ad  Dominum  lurisdiaionis  fpccftntjagnatoy,  qui  c- 
iufdcm  fanguinci  funt,prae  ipfo  ad  retrahcndum  admifsos  clTc. 

Quost  filcxadmiticre  voluiffct,  utiqueidctiamcxprefsKTct. 
con(anguinci  f^pc  nulli  ad  fant,faepe  adfunr,fcd  rctrahcrc  ob  cxigu- 
as  facultatcs  nonpoffunt  vcl  idco nolunr,  quia  iam  anrc  fufficicntia 
pr2Ediahabcnt,ut  ita  facpc  ceflct  rctraftus  quoad  tpfos ,  &  libcrtas 
cmendi  vcndcndiquc  pr€>cedat,  fed  dominus  fcmpcrpracfto  cft,  fa* 
cuhates  plcrumque  fubditis  maiores  habct ,  5c  plura  frcqucntcr  ap- 
p«tir,utita,fiipfiretra6l:uspermi(Tus€irct,  fcnopcr  cmptorcs&  vcn- 
ditores  in  peiiculQr2luitionisc(rem>anproinde,(iqHidexneccfsiratc 
forte  alienanduro  cfrcr.rarocmptorcsin  vcnircntur,quia fc  pcriculo 
&  difcrimini  reiraftus  exponcre  nollcnt. 

AD  t  QUARTAM  RESPOND.  hsbitatoribusMctrocemi« 
qui  nirairum  in  praccipuis  pagis  &  villis  Romani  Imperii  habitarunt, 

[n  alicnaiione  bonorum,quac  in  ciasraodi  pagis  fita erant,  fingulari- 

 c.irr  iJ.  rr   r^..^j   ...... 


fcr  ftii^Tc  rctraftum  conce^Tum.    Quod  autem  indiftinile  vicini.M< 


Early  European  Books,  Copyrighl©  2012  ProQuest  UC. 
Images  reproduced  by  courtesy  of  the  Biblioteca  Ncziona 
CFMAGL  2.6.47 


 ^rj£STIO  VNDECI  M^, 

f)<*i'^  • ,  /'J  «icjurecommuainon  ita,  (cdbeocinltatmij  quibus- 

dam  municipalibui  provifum  cft ,  ut  fupra  vidimui  nifi  velimuj  tti- 
buereamhoritatcmfragmc:»  a  Goth»ft«d.  inferto  ufibuj  fcudo- 
rum  j.F  ly. 

AD  QUINTAM  f  RESPONDE T  Rauchbar<f  «.  9.  «.«.u.t 3. 
T4.1  f.  tj.&feqq,tex:uml.coIom,ut&B4n,ihid.&inl,t.c.de  mttallar. 
&  mmU.  Itb.  I  i.loquidccoloniicenfiti»,utolim  diccbantur.tiuo- 
Tum,ut  EmphyteutarHm.&varaliorura.longc  alia  ratio  &  rondiiio 
eft.quam  ccnfitorum  ,  vfl  cenfuatiotum  dcbitorum,  txr^tn^Vll^ 
9>ac^(fcttf/athodienominantur,&aliorum  fubditorum,  bonaailo- 
dialia  poltidcntium. 

Coioni  teiiimcenfibuiadfcriptivclccnfiti.at  Sc  condutao- 
teiprsdiorum  rufticoruro,quifimiliter  coloni  &  villicidicuntur,o- 
mni  dominio,  6c  p:upfict.ite  carenr,  ac  pofiefsicnc  quoquc  ipfa  dc- 
ftituuntutjcum  nonfibi,ff  ddominii  pofiidcant,(ed  ccnfiti  vcl  ccn- 
fuatii  dcbitorei,ut  vocant,  &  alii  (ubditi  cenfualium,  is:  rouli6 ma- 
gii  allodialium  bonoruro,velut  coloniproprijagti ,  prcpriiqiic  lu- 
rii.feu  proprietarii.uttumque  dominium  &  pofseifionem,  tam  na- 
turalem  quam  civ  icm  obtinent,  caque  de  cabfa  etiam  citra  cenfiurii 
domini  confcnsum,huiu$roodi  bona  cura  ccnfu  taraen  ,  &  reliquii 
vendcrequeunt  videtot.  tit.  Cod.  ftnecenfu  vel  reltqiiis  feitd.  cowp.  ita 
Rauchbar,/».  t.q.  12.  ».  ti.&feqq.  ubi  fingulai  allertionei  multii 
allcgationibui  c6fitmat,C6ferquafciipfi;».f./7«//<t,^.4.„,ii  <jvyj^^. 

A  D  SFXTAM  t  R  ES  P.  tcrn  orialem  rctra-^tum  in  quibui- 
damlociipeculiarlbusftatutii  clTe  introdudum  ,  fcdinhii  partib' 
nonnifi  gentilitium  rccrptum.  Quemadmodiim  fupra  diftuj  Con- 
fi!i.iri-s  Pal-.tinns  hit  verbii  aenovir.    S)crof)ilf6cn  baitUtn^  Umxi 

btc  ^mx  bcti  ?5)?<iircftcn/c(n  fonfecrBrt^rc  ncit<;tjtt.t  vn&  afFcdion  /  511 
Jcm  tcnt.jcn  /  tvrt^tfircr ^crcftcrn  ct?cf  nadijTctt  s:^ cn'cu)tDtcn .jcivc 
gn/cin3CvpanFt/ifn&  bcm  CBcrfmiflRr  ntcftrg  x>mm  itt^^cl-Cf/trann  ciit 
Q:^cfrcun^tcr tfv.nc ciiicn  fo!d\'it  .^(iufffd)tlliu.v  gktd^wtc cin  ^rcmb*  ' 
fccr  !Dm  fcin  fiitl(>rtl)r  ©iir  cnrnc(>(cf  /c^  rtud)  ntf  aKciit  ^lMMic^tjtn  ' 
aEquitctJjnb^iili^fctf^cmrttt/  foitbcrn  mtd)ipfi  humanitati,  atquc 
honeftatl  Conveniens,  ta^  ctU  ^rcuit&/&cit  Mjcrw/  M^HlX  %\H  (V 


5  S  /  ©.>  mtci>  fctcfcg  in  t)cm  ^ioc^fobftc&m  ^cr^C3f|ttmb 
o^5«rnv(^rrccfitm>t^Hati<^crcl)cn/  vnnt>  im  ^ritfcn  ^nce  l>cffctD<ii 
rin^^orMiitnf)/»nl»cr  bctn  Sriffcn  titul  rub .-  OBicnrtcf)  Dcm  wn&^^C' 
brmtct)  in  ^at)crn  t»ic  €rbcn  an  bic  ^attff  j?c^cti  mi^cn/  Cvidc  m  no- 
vifsimaordin»t.  Tit.  lo.)  2inj?tufirficl)C  vcrcrbmtn^?  (jctiian fvorbcn/ 
wtc^nt)  KdM  <^c|Tal(f  fta^  2(nboff  bcn  ^cfrcttnbfcn  tcfcfjcficn/  twt)  wiU 
c^cr  maffcncgmitfo(cf)cm^Stnflan&^rccf)fcn5e^a(fcn/  vn&  5a|Tc(Nn 
^Sicr-i  gcjo^cn  wcrbcn  foKe :  Tlbcr  Dcr  anbcrn  fpecierum/  vn»  infon' 
berftcif  t)C^  retraau»  tcrritorialiv wirb  Dartnncn  ni;^  gcfeatf :  '^)i5 
ift  tttcincg  wiffcn^/  twcbcr  in  s5m)rcn/  nocf)  tn  {>icfcm  SilrfTcii;  ^umb 
^7cubttr<}/  Dcr  <5injf anDf  anbcrcr  gcffaff  /  a(e-  sJlfcin  jttifc^K»  ^^cn  '^i- 
frcnnt)f cn/  »ub  a(fo  aKcitt  gentilitius  rctra^us  /  btpl)fro  t)icfcr  £)rf cit 
pra(flicirt  worDCU/iPUi)  0raucf)itj  (^efvcfctt» 

AD  SEPTIMAMtRESP.  non  cfse  bonam  confcquenti- 
am,uti$,fine  cuiuiprsfcitu  voluntate,(Sc  afscnfu  resalicnari  rion  po- 
teiVjpropterea  in  illa  relus  nfeT</*>;(r£<ef  vel  praclationis  habeat 
«am  minorennes,&qu2  his  in  iure  ijxonico  <equiparantur,mulieres, 
fine  curatorisauthoritatc  res  fuas  alicnarc  ncqucunt,/.  ^xAt  in  inf^e. 
rf/?.  rfjf.  ji.d?'45.@a)::iaitbrcc^t//(&  j.an.^^  Iib.  \.Conji.  El.  t\, 
part.  2 .  nec  tamen  inde  inferri  potci},Curatoribu$  in  bonii  minorum, 

6  mulicrum,in«retra<ftus  competcre 

Exdiaist  refultat  illa  CONCLUSIO  :  quod  Dominus  Hof- 
marchiaEretrahcrenonpofsitpraedia,  quaEunusfubditorum  alteri 
vcndidit 


^JE.STIO  DVODECIMA, 

An  Dominusloci  habeat  jus 

protimireos.in  frumcnto,  cibariis,  velmcrci- 

bus  «dilibus  fubditorum,  quas  vcnalesad 
forutn  deferunt. 


Summa* 


Summaria. 

I  Gravamen  fuhdttorum^  i .  QusJitOy  &  Ratio  dubitamU,  j ,  4//1I. 

4  Rcjponfurrt  negdttvurttt  &  prxiudictum, 

5  j4tithorita4y     &  ratt9. 

7  Dijfofitio  luris  Bavarici. 

8  Rcfponlic  adrat.disb,  ' 

9  Optmo  iutboris^  i 

1 1  ReJponftcddaH,  duh.  rat. 

II  I  '^i''nylhadahos(affff&loc4$bftmtlitudintmr4tionuex' 

.:i/fU 

HAcfinpartc  fttbditi  fr^ultis  in  locls  valde  gravantur,partima 
DominisHofmarchiarura^ptrtimaprarfeclis,  &  aliis  otficiali- 
bus  Ducalibus,duiB  coscogunt^utpulJos,galHnas,anrcrcs,ovav  itu- 
Ios,hocdos,agnos,carco$,&  butyrnm,  antcquam  ad  publicum  forura 
in  vicinascivitatcsdcfcrant,  priusfibi  cmendasofferanr ,  quaratio. 
nc  fit ,  ut  pro  maiori  fpcrato  prctio  minui  ab  ipfis  rccipcrc,  &  fi  no- 
lunt,difgratiam,offcnfam,&  vindicfiamincurrcrc,  jacSuram  &  dara- 
oura  vclinviti  iudincrc  cogantur, 

Slt  QU  i4:  R  A  S  :  at.  hoc  di  iurt  fiat.^vidcri  rofTct,qnGd  fic, 
pfr  f i,quK  tradlt  Bartolns  ad  L  f.  w.  j.  c.  demuallMr.  &  metall.  lihr.  1 1 . 
ubi  ait  c  ;!  -^^  d«b«rf  potius  vtndcrc  huftui  domino,  quara  alii, 
iufto  fa:r. .  iO,ctti  accadunt.  Ronffon,  tu  l.pri7va,ff.  Jolur.  matri- 
mon.Jil^n.in  l.  finAl.  numer.  n.Cod.  d^lureemphjt.SoctnustnjalLpit. 
reg.4is*verjic.fadufvd$m&c.  Ravtnna/;;^.  f  04.  Victiu.Caror.  r/i 
locat.  &coudult.pa^t.  a.  tu.  de  empt.  c-venda.  Marant.  in  dffput.%.n.fi 
&ah!  quoscnacrai  Alvar.VoIalc,  de  jureemphjt.  q.  24.  «.  5. 

Quod  t  muho  raagis  vidctur  obtincrc  in  cmphytcutis.  Nam 
cum  dorai:  onjrcaoccinpct.uluiretradus  in  ij  fis  piatdiis  cn  phy- 
rcuucis,/.  lilt.c.de  jur.  emph.  Quidni  Sc  in  fiu(Sibui  f 

Vctum  t  hi5  oon  attcntii,cum  in  Saxonia  nobilisquidam  fub* 
ditisruiipr:fccpiilct,ut  cdiha,Ycl  cibaria,fiqua:  vcralia  habcrcLt,(ibi 
potius,qu:ra  cur-^ntis  vtndectnt,rcdc  tam  in  auia  faxoiiix  Elcclo 
ri$,quam  in  coilegio  Idorum  ^'ittbcrgc nfium  contia  Nobilcm  ju- 
dicatum  iS:  pronunciaium  fuir. 

""^    "  TTai 


tf 
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Tcfte  Andrca  t  Rauchbar p.  i.q.ii.  inpr. ubi addit:  ipfc  nic" 
minj.cum  pagani,dcprarfc<ao  vcl  capiranccqui  carccribus  &  mul- 
tarumfindiaionc  illof  c6  adigcrc  volcbat,ut  mcrccl  (uai  edilcs  in  ar- 
ccm  dcportataf,fibi  vf  nditar«nt,prlufquam  illas  ad  forura  dcfcrrct» 
inauIaSaxoni«E!cftoril  gravcm  qucrimoniam  habcrcnt ,  fcvcrc 
mandatum  fuiffc  prjcfcfto.ut  ab  hac  iniqna  poftulationc  dcfiftcrct. 
Ac  dixttiit  Prirccps,cum  huic  raandato  fubfcribcr«t,fe  tantum  luris 
fibi  ipfi  non  fumcrc,idcoquc hoc  multo  minus  prapfc6lo  Uccrc.  Qu« 
fcntcnria  luftitia  &  aequitati  inprimis  confcntanea  c'h 

Itcra  t  rcf€rt,&  ccnfeiDn.  Carpi^ovius p.  1.  lurup.  forenf.con- 
flic.  f  r.  dejinit.  io.ubi«.  4.  &  feqq.  rationcm  rcddit :  Piaeter  quam 
enim,quodacquum  non  fit,  invitum  qucmqucrcm  vendcrc  vcl  c- 
merc^  cogi.  9.  ff.  rer.  amotar^  U  non  efl dquum  9.  /.  nec  emere  t6.c.de  iur. 
deliber.  /.15.  Cod^  decontr.  empt.  lac.  Cuiac.  Itb.  17.  obs.  ^.ulquc  adco, 
ut  ncc  rcfcripto  Prindpis  impctrari  pofsit^  quo  minas  invitusrcm 
fuam  altcri  vendat ,  aut diftrahat,  /-  invitum  ii.c.  eod.  tit.  lus  proii- 
raifcot  hodic  gcncralitf  r  lublatum  cft,  /.  dudum  1 4»  cod.  de  contr.empt. 
exceptfs  quibusdam  cafibas  fpccialibus;  intcr  quos  vendirioncm  ci- 
barioruma  fubditisfadam  nufpiarn  relatamrcpcrics,Rauchb.  dictt.q. 
iun.6. 

Qiioad  t  fnim^ntnm  f  xpr*nr  conftitntum  cft  in  jurcBa varico 
hh.  1.  bcr  ianb^^vnJ)  ^o(tc<t)-£)rbmntfi/  ttt.  1 .  art.  4.  foi  f  o  r .  ^ .  boc^ 
bap  btc1>rafafcn^nbbtcvom  2lbctmtt  (5ctratbtfctnfurfvinfffrctbcn/ 
tiocb  t()rc ^inbcrfatTcn  bcitoht i.tcn  foKcit/  tvar  bantt/  ba^  bk 

CBtifcrtftaitcni()rcr/5cr2fcl)af]tt()r  ©cfriibfVttgcniH^t^fVMiD  vjufivif/ 
(ijj  mUw  ^crf  anjfctt/tn  fo(c{)cni  %\\[  |oa  ciJ  »n\?cnvc^r  f  fc\)n. 

Nrquc  t  obftant,qUcX  (upra  in  contrarium  ailaca  fucrunt.quam- 
viscniraSocinusre^w/.  vendere  ^jo./^/Z.i.&aliirradant,  qaod  pofrim 
c:)lonum  mcum.  volcntcm  portioncm  fuorum  fruftuum  vcodcrc, 
ad  hoc  compdlere.m  mihi  vcnd^it  iufto  pretio,tamcn  tcxtus,  qucm  al- 
legantm/.  x.c.  de  metall.  Itb.  i  f.  hocnon  dicir,  fcd  idfolnmmodo, 
qnod  metalla  filco  prae  aliis  fint  vcndcnda.  Cum  itaquc  Dod^rum 
diaafccundum  Ifgcs^quas  al!egant,cxaudienda  fit^c.  5.  rf///.9,Mvns. 
cent.  1.  obs.  6i.n.  Card.  Tufch.  Itt.  D.  concluf  f 5 4.  &  j udiccm  non 
obligcnt>nifi  quatcnus  lcftibus  fnnt  conscntanca ,  Harp.  ad pr.  ttt  de 
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^ASriO  DirODeCIMA,  gg 

ohlig.  qud  (X  (idUt.  w,  1 4.  Authoi itasSocini^:  aliorum  ron  ir.agni  fa- 
ciendacontrariuminccItTo  &  cii  rl  jtciifa  ttncrahor.  Valafc.fl. 
14.  M.  i.t.t  jHre  (ti ubircdcdicit:id  qiiod  /ingulari  favorc  fl/ci 
iiinKtallis  ictrodu^lum  eft,rxnef$c  adccndu6orestraI  cndi  ni. 

Et  quarcvist  cumcatcris  crcdam,  fi  oominui  Ii;fii:m,idcf>,jr- 
qnalc  pretium  cum  extranei$oflerar,ediIia  ifla  ip/i  pra  aliis  vcrden- 
da(pcrcao^ufffcq.r',  '  .•beniiii)  id  tamtn  exif  imo  magisexur- 
banitate,<juamlegi$r,.v.....atcfacici.dum  cfsc.  Quod  autem,  ficri 
folet.vcl  dcbct  ex  uilaoiiatc^honcf.atc,  vclicivilitatc.ncn  eft  im,po. 
ncndum cx  necefsitate,  4?;;  /.  jilent.  6.  ubi  Lart,  i» ^r.  /f.  de  og. procons. 
^"e  $  c  n  b.  H  ; .  7  i  derei  ep  t .  drbit. 

Quamvistitaqucputcm,  arquum  &:  convenicnscfsc,  utfido-  [i 
mlnusv.  g.  aliqucd  convivium  inflituar,  &  cibaria  non  absqucmo- 
lefiia  &  in  cominodo  fuo  cx  civitatc,  fortc  non  ita  propinqua  ,  fibi 
compararedebeatjUtfubditiunaaltcraque  vicc  ipligrati£ccntur,  fi 
edilia  illa  aliis  nondum  obtuIcrunf,vel  promiferunt,  non  tamxn  cx- 
indcrectcinfertur,  lubditoi  ad  hoc  confianter  facicndum  pratcr 
Toluntatcm  fuam  adigendo»  cn"e.    Nonenim  quicquid  gratificaii- 
oniscft,  idemetiamneccfsitati$,au.tcoadionis  cfscintcUigitur,  arg. 
L  dondrt.  ig.fde  doiut.  &  1.  donari  8 :  .ff,  de  R.  /♦  Haip.  w,  74. ;r  inft 
de  fide  lufst 

Adalreram  tRefpondet  Carpzovius/tff.of.«.  g.  &C(^(i.  Equi 
dem  nonignoro,compercre  Dominis  lus  prorimifeos  in  rcbui  cm 
phyteuticis,  /.  iilt.  c.  de  lur.  itn.'hy:.  fed  icdc  ad  frudlus  &  merccs  edi- 
lc$  nihil  prorfus  cft  infcrendum.    In  /undo  fquidem  Emphyteutico 
Dominus lus  protiinifeos  habct  propterDcm.inium  dire<num  fibi  rc 
fervatura.quod  fanc  ccfsat  in  fru(flibn$,alii$que  rebus  edilibus,  quia 
hi  pIcnoIurcEmphyteutxacqijiruntur,quidcrgo  mirum,  utDomi. 
no  inrebus  hi$celu$protinr.ifeoi  dencgctur Didac.  Covar.  hb.  *. »4- 
rur.rffolut  c.i4.».6. 

IdcmtibidetnpwiudiciurorcfertvfMM  i<Jjf.  v:c>fe  Dticmb.m 
karCTCrbaconcepttim.  S^^b  mUm  ki)tmu^'i&md)((l)ivi  /  Clich 
U\)  (im  ^cwtlfcu  etrnff  rtijffcr/cgt/^c  '25ictiic.(t<n/  jo  i^r  au  Z\)V(u/ 
<^nmt/^{umx/(5Aufa\  vni)  tx\khi)iu  }u  offciit(icf)cii  ftc\jm  faiiffc 
tt^(t/\i)mnnm  aniubietcii/»it&t)cii  i^crtauft  t>ai»on  Kbcgma(g  m 

 .  '  '  anocrii 


\ 


po  ^AESTIO  DVODBCIMA. 

«11  rtic&e  ait^c^aff<it  mMi\(^mx\\  tf)r  fc^D  bef  gcf ^aiieit  ©^&cr^  mt- 
act)ac&f  /  btc  ^tcfitafuit  «t«  ^«Ik^uuj' nac&  }u\?ci:fautr<«  "^^l  ^^*^ 

Acqac  t  id,  qiioci  in  Sflxonm  mdicatum  fuir,puco  apud  nos  qao- 
quc  prafticad  po(rc,&  dcbsrc.licctcnim  locis  valdc  disiunfti  fimus; 
tamcnaquitas&conformisratiofld  Idcm  ftatucndut»  no$  provo- 
carc  dcbcr,quiaratio  non  cUudicur  loco,poftBaId.  nemodcfent. 
C^interlocuuGz(pSLtKQietic\J^sdeann.redinbJ.uq.  j.n.  i6.  ubi  in- 
fcrt:  quod  fcntcntix  f«natii$  Parificiifis ,  arquitatc  &  ratUne  digcfta, 
utiqucfcrvandafit,quando  cadcm  ratiojvgct. 


^VJE.STIO  TREDECIMJ. 

Utrum  Dominus  Hofmar- 

chiaefubditosraos^  extraoperasipfi  debitas, 

cogcMpofsic,  ucpro  confuctamercedfeipii  pr» 

aliis  operentur. 

Summaria^ 

r  Cafus. 

X  Dtjpofitio  lurU  Bavmci. 

j  Son  per  ownia  recepta  in  Pafatinatu* 

4  Argunienttim  negativA^  quod  cogi  non pofsint,  j\  ^liud.  S.  terttum.y. 
quartum,  S.quintum.  ^.fextum,  lo. 

I  r  Conclufto  negativa  Itire  infpeho. 

I I  Affirmativa  (zquitate  attenta. 
t;  PrAiiidtcium^ 

1 4  Qutbus  conditionibusfubditi  Domino fervire  cogantur. 

15  Ratiofieseorum,  r6.ty.  \2. 

I  9  Conditiones altdt  fineraddits ,  lo.  i  r .  2 x  5. 
TT      t  qurftio  fapp'*  in  dnbium  fait  vocira  .  pr^^rrrrim  vcro  in 
ncaufaCrolzhaim  contta  incolas  'pa^i  (gcbtt»CUUin<^ett.  Cum 
 .  .  cnio) 


^AESTIO  TRePECIMl  " 
enim  hoc  terapore  propter df fcdam  hominam  mTr^^^^^Til&TTt. 
ratu  nonposfinchaberi.  qui  triturent  frumcnta  alU  qu.  eiu,™;; 
fervitia  p;xftcnr.neccr.ita,  ipfa  hanc  tontroverfiam  movit. 

Innavatiatrcsc.r-r,^iFc  .Irar^.  N.mW  4.Pf.  i  i  4rri,«/  r» 

h,ijc,iio(;,t/ba)i^nrcri,eff;!c|Tcfttt>^    bici^ 

tt,^<iKnib(icl)an^C}Cuttvurbc/ i  - .     i  ,  , 

a,,c|.ntcrc  QDnfcrr^.ittcn  ,^rcn/)cr;|Vf,afff cn  }  Z^Z  S  Sft 
fcttrift.6  bcn  acW^rf.f hcn/  m  fon^  rffi  S 

3<nic^,,/iporan5crnjul>icnc«fcf)niM3fc;n.  3«M„c^i. 

S;d qma  f  n^ilufc  Bavarrco  non  in  omnibuj  &c  oer  omnl, 
un.ur  .d  ci.  c6  quid  luris  cr  mmunu  fic.  iaveftigai^Sum  'pu  abrr* 

I  RIMO  deciho  priori,  Quatftioni,.  Nam  f. cogi  mjnpoffunt  ut  rc 
fuas  crculcnta.  domini.  f.U  pr.       vcndant.  n^uc  cog  p^ t» 

fZZr  'f^^T  '^f  ^''"^-  enim\ccndud,o  : 

r^ncmft  dtloc4t.&(ondttcl.  ^  ' 

Secundo:cuitdenfgaturminii,.deir*jTarur.Vmaiu,,/.r/,<,., 

ad  fib.  ven.^.nciu,crgoncH;  ad  (.hUcrv.cndtUel  opcrlndam;  Na" 
^^'rav.yct.domino  iM.lti,  dicbusc^-hcbdomadibu,  fcrviicvel 


N 


OVJESTIO  TRePEClMA. 
  iHrB  mlum  tul$icntcm,itatcentcn.,Scmarmiuantcin,mip 

quam  Dorainoopcra,cloccnt.Nam(e5v,tiisa!tcrilocand.^idtcm' 
rd.ilinarc  folcnt.  qnodipr..magiscftcott.tnodum.ncc«llus  tf- 
mor  lubcft.nc  inviti  dctineaiuur,  At  cum  Dotrinuopnas  ruarclo. 
cant  fane  ncnlcve  peticulum  fubcft ,  neilli  proimpetio  optr.s  ru- 
fticotumabutantut  ,  quoji  facilecvcnit.pofse  ,  tcftc  c^pen.nt.a, 
Hatt. Gift.  obferv.  jot.num.  lo. &fiqq.  ita  Caipzoviu$;4«.  i.conJU 

c  r  •  defin.  o^fu6.  &  7*  ^        ,  .  ,        ^  , 

OU  A  R 1  O  : locatio  t «ft  coniraaiii.qui  folo conUnlu  con- 
ftat  ficur  crgo  invitus  ncmo  ogitur  alios  contra(S:us  ccUbrarc,f.  fi^ 
cut  deO.&AMm  commodato.  lyhfiiut  ^.ff.comnodatt.  cmcrcSc  ycn- 
dcrcl.  nec  emcra  c.dejuredchb.  1.  Impp.  7  uff.  de cmrah.  empt.  ita  nccjoc 
loc^itUnvitos  Hc.delocat.  ^    ^  •    ,    .  n 

QUlNTO  :  utteiuiraodi  opcras  mvitus  aliquii  aUt ri  praeltct, 
id  fpccict»  fcrvitutispr.tfc  fcrt,aliquaHs  faitcm,qualcm  homincs  pro- 
prii  faisdomtnispraftaftt^dcquamulta  Dh.  Bcrpldus  in  thefaur.fuo 

S  E  X  T  0,n«  t  quldcm  dcbircrrt.qui  aliaf  lolverc  ncqttcunt, 
ad  opcras  adftringi,  &  ad  hoc  adigi  p  (Tunt^ut  pecunias  fibi  ci  cditas 
dcfcrvianr,  fcap  |lc  Mi  ©<(f  al)»Crt)icnCU/d«  quo  ad  iongum  fcripfi  in 
Patrocinio  debitotum  decad.t.q.i.  &  p.ubi  multa  arguracnta  rcpc- 
ri€s,qua  huc  accomodari,  &  utilitcr  pro  &  contra  applicati  poflunt. 

'imo  t  dubitant  Dd-  utrum  aliquis  pado  fcfc  ad  opcras  in  cvcn- 
tum  non  foluti  dcbiti  obligarc  pofsit,ut  ibidcm  frpius  inculcavi ,  & 
vidcripotcft  noviftinieapud  Andrcam  Rcittcr.p.  i.  de  alnnat.  feil. 
lo.pertot.  His&pluribttsahii  fimihbus rationibui  mptus,CON* 
C  L  U  D  O  t  cum  Carpzovio  p.  i.confitt.  5 1 .  definit.  p.n.x.  Rufti- 
co$,qui  operas  fuas  «quis  vel  manu  pracftandas  «locarc  folcnt ,  Do- 
mino  fuo  prac  cxtcris  locarc,  ipfiquc  prc)  cadcm  racrccdc  infcrvir«, 
rcgularitcrhaudcogi  poflc,idquc  tam  naturx,quam  luris  ratioaibus 

c  1  >  qfcntancum  vide  tur.  

Licct 


^/^iC  S  TIO  TR  E  D  ECIUA.  ^    '  " 

Licct  aiucm  t  hoc  xn\ftclo  lure  proccdat :  nihil  oniinm  tamcn 
idcmCarpzoviut  8.  putat^quod  VinculumSacramcnti^quoDo- 
mino  adobcdicntiau>atquercrvitiaobftinguntur,poftulct,utcipra: 
csctcrisinfcrviantAcHahcm  ctiam  honeftatis  raiione ,  fi  ipfotum  nlhil 
inrcrfir.cur  non  magis  Domino  procadcm  mcrccTc,quimcxtrancij 
infcrvirc  vclinr. 

Idcm  -[tbiln.  9>ftatur,quodhTcratio/movcritrcabinbiLi- 
piicnrcs^ut  contra  fubditos  pronunciandum  ciillimavcrint,ccriis  ra- 
mcn  ad  hibitis  conditionibus. 

Ncmpc  tfi  ruftici  non  propriisopcris  dctincantur.  fcd  cas  ah'i 
cxrrancoclocarcvcI:nt,i!lif..]Uc  altcrinondum  clocavcrint,vcl  prc* 
roi(crlnt :  Ac  Domini  a  fubditis  uno codcmqnc  tcmporr  opcras  cxi- 
gant  ,- candcmque  mcrccJcm  promittant:  Aibitrati  fcilicct  tucrc 
icabini,  hi  cccooditionibus  rubvcnjii  poflc  (ubditif,  nciplorum  o- 
pcris  Do  niniabu  anrnr,  qiiodaliif  torfan  ractucndum  cllct  iuxta 
opiniontm  Hart:  ?  (k.dtH,  ohferv.  lor. 

R  A  TI  O  fP  Rl  M  Icft  ifta  .-quia  iniquum  cft,ad  id  aliqucm 
compclli,ut  fuis  I  cglcdis  alicna  providcar ,  ar^.  l.ft  flmsf.  S,f  f 
cumi.  II.  feqq  ff  deprocurator:&c  ordiiuta  charic.is  inup  t  n  lc  ip(o, 
arg.  L  prsfes  6.  c.  de  fervit  &  a  inj. 

R  A  T  f  O  t  SECLN3I ;  qnia  taflilucationc  &  promiflionc 
aliis,non  tantum  dc  honcKarc ,  fcd  juns  vinculo  &:  ncccflliatc  ad. 
ftringimr  ^  arg.  prtncip.  tnji.de  oblig.  &  omnc  promifium  cadit  in  dc- 
bitum. 

RATlOtTEflTl  I;qu  afi  alii  prius  conduxcrunt,cnam 
hicporeftlccumhabcrcrcgulaJpriortcmporc,  priorjurc,  &  pr« 
vcniioni  locnscftintcrcoi,quiarqualciushabcnr,  dcqna  rcg,  vidc 
Card.Tf:?ch.//r  P.cm/w/^^^d.&Hicr.dc  monrc  tntracl.fin.reg.cap.  15. 

RATIOtQUARTl:  c^uia  iniquum  cflct,ut  ruftici  opc- 
ras  ahas  cor  fuctas  vcl  graris,vcl ccrtc  minori  mcrccdc  praftarc  dcbc- 
rcnr,&:  adhuc  ad  opc ra  fupcr  crogationif,  uti  Thcolo^i  loquuntur, 
pracftanda  adigcrcntur. 

H  sqnatuortrcquifirisrgo  addcndum  iudico  ,  PRlMO: 
lU  in  potu  &:  cibo  ipfos  arquc  libcralitcr  rradcnr.  Quia  fepc  a  ftrc- 
n  iis  Domini   lautius  cancs,  quam  famuli  &c  opcraru  tradlantur. 

"nIi  S  E  C  U  N- 
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^jiSJIO  TREDeCIMA. 

 5  |7  C  u  N  O  O  :  t  ut  opcr«  ilLr  non  pcr  miniftros  pubHcof  > 

Dte  (Sc^<r^<H/&  rimilcs  sppuitorci«igantui.rcd  ^^^^^^^^^'^^ 
cilUs  domefticos.  Ratio :  ut  apparcat  non  vi  jurisdiaionii,  led  pri 
vat«  conventicflii  poftulad. 

TE  R  T I O  ;  t  ut  non  ijsdcm  rcmpcr/cd  diftinftii  rcmpOn- 
buspetamar,Ratio:nf  innecciritatcmquari  cx  piacfcriptioac  tra- 

hantur.  %         %  » 

QUART  O  t:utiaftae  cxcilationes  qaandoquc  admiiftntur, 

conccdendumcnimcftaliqaidhumanitati,iuftisoccupat!onibui,& 
itnpeditncncis,ryivii5*§:7#^^^^<^^'^^«'  Wc fcnb.iw^^ni^^wlw  vo- 
catiiueant.  /      o  • 

QUlNTOttit  lllc  dominus  con  ht  homo  morofus ,  rv 
xorus,  qaipffpctu6adftct,adopuslabaraQtci  impcllat,  ccrvfcibus 
opcrantium  iariftat,urgcat,moncar,grunniat,convitia  iaciac,  fulrai- 
na  vibrct ;  plagas  &  vctbcra  minctur . 

Qu.odmaltist  J<^"^iccinsfat«iliarccft  ,  raulto  magis  aurcm 
eorum  rixorismnliciibuf^qnibnrcnm  vvv»c  dnrinscft,  quamcum 
baril  s-'$Vdraconibus,fccf<5KriSer(CC^(ll^  /  vub&r^ 

dmb^fc  ^orter  MrCilt/  Chriftoph.  ^chman  tn  flortbHs.poht.u.  ^ySkih 

n.  i9.  vnb  m  bic  95kibcr  rejicren/fo  jlci^cn  i<  6tuc(  auff  &tc^anc(* 

54.  His  rcquihtis  concurrtmibus«quum  cllc  ludico ,  fubditos 
ad  laborandum  luis  dominif  adigi ;  iis  ycro  dcficicntibus  durum 
cos  ad  opusinipclli.CofcrCafp.Zicglcr  commHn^onclufjj.nohles.n.i^y 


^VJE^STIO  DECIMA^ARTA. 

IITRUM  DOMINUS  ALlCUlUS  P AGI, 
VEL  VlLLifi  POSSIT  IN  ILLIUS  PAGI 

PASCUISPLURA  PECORA  PASCERE 
QUAM  SUBDITI. 

Summaria^ 

I  \  J^AUo  dfihttaniU  frima,  i.  fecunda,  3.  terua^^^quartd^  5.  qutntdy  6. 
7  Kefpoufio  ne^ativA,  ^.Ratto^  

9  Qnomodo 


P5 


9  Qtfom<fdo  dommmpafcuU  uti  pofat  tx  mutepll^umMrutn 
»o-  n.  T*. 

i|  Huidfivuim  abundent  putis,  imoU  mtni  tndigtant  f 
14  Mpovfio  a^pumam  ratmem  Auhitandu  r  s-  &/tcundam,  i  d.rfm- 
17. ad quarum,  1 8.  qutntam,  19.10, 

N  ZlT'''^  '"'•.'''^ihi  frrpm,  oppofaft.  cof,r,nde.n  dominuHof. 

RlN.O:<^.,.d  fit  d  parte  rei  pagi  vel  vHlr.  dotn.nu,;ruft.ci  autc.c,^^^^^^ 
r.qi  p.gHncoIa..,pru„  (obdui.    D  E I  N  D  E   quU  pecuJiar  Uo 

Z      Pr  «  '"P"«'orem,  ab  rmperatorc  ad  Princi- 

pem.  aPrmapejidNob.!e.:itaq«oqueaN<.bil,bus  ad  ruftico, 
devcneranr     V,der.t  polletetiam,  TERTIO  h»c  cpiaio  in  mre 

nrrc  '''^l" prxiog.-itiva.qu.  fuiscollliisdiu  nciflnq- 

ut.lu«t.  .ab  i;  otum  cogirar,  &  (oll.citi  lunt  liovtl.  2  m'or 

In  p«cie  taurcmDd.  fcnbunr  QUAR TO:  quod  li  pa[ci'a  utrin- 
r.m  dom.no  tundi  quam  illi,qui  iuspafcendi  hSb.r  .  'on  urt.cLlt' 
O U  I  N  To"'  7^"T:    Matth.BerHchiu.p.     conduf  45.«  « 
*  O.nfpeciededom.nolociDd.tradunr        ^        '  * 
QS.od  t  poffit  h«bcr«  tot  ani.r.alia.  qu»t  duo  aii.  incoi.  C*-d 

J  ^^"'"•^'"«q-^oad  urum,qa6d  tunc  doioinu.  p.atfctaiur  Hi"c 
ron.  de  Monte  4»  traa.  fin.  reg.  cap.  7 1 . ».  i, .         ^  ^craiur.Hie- 

jct 


cnr«apudGeorg.Everhard.r./.,..c»yJ/.54.„.76./45:.qpoddonM-n 
al.cu:a.  c.v.t.n,.  caftri  aut  vill.,q.a vi,  in  ,lli.  locu  habcat  ,uri,d 
onc  cr.mmdc.acc.v.Ier«,tamc«hoc nullu  habeat  do.r...  i ,  in pafa  . 

publ.c..  .11.' trrritori,..ntra  quod  juri.did^ione  utitur.^^/.iS 
Stmvtrfitatuff.dtrtr.  /.  omnts.  dtopmhpubAJuLvZlTl 
decur.  l.  ommttmterlum  c.  dtctnfth.  >"^i*mc.a. 


A 


10 


9f 


non  aatcmdo'mino!:.m  hab.ntium  iun.d.^ionem.Covarru  fr.a. 

^^*    Et'li^«tdominu,  jurisdiaioni,  pPll.t  uti  pascu.s  publ.cu  fi  ut 

habitator,  &  incola  illiui  loci illic  habitet:tat»en  utl  dcbet  modcra- 

to  numero  pecudum,pro  arbitrio  boni  viri.iuxta  jerritorii  &  palcu- 

orum  Iqualitatem.ita  ne  vicini,  vel  habitatotc»  ibt  hac  tn  re  latdan- 

tur,  Covart.  loc.  cit.  G;org.  Everhard.  loc.  cit.  n.  7  8. 

Similiter  t  Hieronym.  de  Monteiw  trd^.fin.  reg.  cdf*  7»-  «• 

&feqq.f.  r7j.advettcndura  jubet,  quod  onivcrlitatis  pafcuamter 

un.vcrfuatis  homines,  &  coruro  dominos  dividi  dcbtant  pro  mo- 

do  facultatum  &porseflmnum,ita  ut  domini  &c  finguli  hominci  df-- 

beant  pro  ratA  immittere  eorum  animalia  in  pascua,  &  taliter,  quod 

nccipfi  domini,  ncq;  '«;olaetotum  abforbeant  territorium,  (ed  ie- 

cundum  patrimonij  qualitatem  poflidcant.itaut  illc,  qui  habctroi- 

nores  polTellionej.debcat  etiara  rainos  uti  pa$c|iif , 

Non  tergo  plura  pccorain  pascoftpublicacxjure  fibi  compe 

tente  doniinus  imtnittcre  poteft.fed  in  pascuis  idem  jus.Si  non  ma 

ius  habet,q«am  alii  incola:  &c  eius  fubdiri,  ideoque  alii  fuhditi  &.'in- 

colx  pro  lubitu  (in  locii  icilicet.ubi  certui  niimcrus  non  cft  defini 

mt)  quot  modo  volucrintpecora.etiam  plura,  quam  dominus  tctii 

totijh.ibct.alcrc.&in  pafcua  mittcte  pprfunr.Bcrlichiusp.i.fOMiriiw. 

49.  de  j.urpafc.  n.  1 5.  Covarruu.<i.  c.  j7, «.  l.in  med.vers.ejl  <f(mg,Catd. 

Tufch. /o£  CJf."».  8.  ubi  dicit  ;quod  dcbeatuti  cum  itiodcraminc,  & 

alios  non  vrnpedire,  Cafp.  Zieglct  tncommur.th.  condHjiomb.  §.  nobiles 

n.  109./.  »90.  ita  ut  non.  nifi  iuxta  modum  a  rufticisufiirpatiim,ad 

mittatur.nec  ei ,  plura  capita  alere  in  pnblicis  pafculationib  ispcr- 

mittatur.  AUar,  Valafc.    j«r.ew;>f)yf.  (]f.  8-  ».41.  KnicHcn  de  pdil. 

vejltt.n.  70  «  -7?  aMc  Pnil.  Matth.  Wchneium   mobfervat.  praci. 

lit.  VV.  «.9!Brti&(Ji»t(J  *  tifiii.  ubi  air.quod  de  confuetudine  certus  fo- 

leat  efte  numerui  paiculationit.necdomino  loci  liccat  plurei  habc- 

reovcs.quam^incolis  &rufticii,itcmrcf'Tt  Maximil.  Fnnftin  confi- 

liisproxrario  cUfs.  ^.ordmat.  444-/-  » <58, 

Qiii  ambo  t  id  quoque  addunt,  fi  co  mminitas  (intclligc  vlcina 

&  cxtranca)  inaltcrius  diftridu  jus  compafcui  habcat  ,  &  abuadet 
 -j»  ■   
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ptopi  us  pratis,  &  p*scun,  incola  vero  indigeanr,  illi*  interdici  pode 
qiumvls  in  quafi  pofieffione  fintconftituti.Covaruu.  i  .var.  refoU  i; .' 
n.  i  I.  quodlimitationisloconotanduracft. 

Nrc  tobnant,  qua  fuprapro  domfno  Hcfmarchifc  allata  fuc- 
runt.  Nam  ruftici  Nobjlibui  juramcnturo  praftant,  non  quia  nian- 
furn  fuum  &  prxdi* ab  ipfij  recognofcunt/cd  idco,  quod  doroicili- 
«m  fuaiP  fub  eorura  junsdiaione  conftituerunt ,  Cafp.  Zicglct  in 
commun.  (onclw.  § .  nobtUs  ampl.  t,  n.  i,  idm  §  Landfafsit  condiu.  i .  am- 
pl$4t.  5,  ubi  plutcsaiiotalicgar. 

ADALTERUMt  quod  domiui  dicantur.Refpondctur.id 
irtell.genJum  elfe  quoad  jurisdiaioncm,n6  4Uoaddominium  rerfi 
privatarum,feuproprifratcn'.  Nam  rcdl^aitPauI.Mattli.Wchnc- 
rui»net;W.fM<J.«.9Bi«bg»ut3  non  valere  argumcntum  a  jurisdi- 
dionc ad ptoptietatcm.-  habeoin hoc loco  jurisdidlioncm ,  crgo  6c 
mipafccndinvhicampctit.  Mynllng.rfff4(/.  i.tefp.  j  1.  ».  ig.  quia 
tcs  funt  icparat» ,  a  (eparatii  autcro  mala  fit  ijiatio  arg.  l.  inter  fltpu  ■ 
Unttm  8 }.  §  facram,  u.fed  b^c  dtfstmilta  fttnt.f  dt  V.O.  l.  Patinimm  20. 
in pr.  qutd  tntmff.  de  minor. 

A  D  T  £  R  T I U  M  f  R  E  S  P.  ad  rar6  acciden tla  jui  non  ac- 
comm.dari  l.  n.im  4d  « j.  de  LL.  atqui  rar6  hoc  tcropere  contingit, 
ut  doroini  Hofmarchiatum  die  &  noftc  dc  utilitate  fubditorura  fu- 
otum.fcdmuhi  potiui  de  commodo  proptio.&quomodo  if  fosan- 
,5aius,opetis  roultis^IiiHjue  jmpofitionibusgravcnr,cogitant  ,&:iol- 
iciti  /unr.ut  quotidianz  qucrel»  teftantur. 

Ad  t  tradita Bcrlichii «.  3.  Refp.  ipfum  ron loqui  dc domino 
)urisdi(ftionis  fcd  proprietatii.cuiui  fundmfllteri  fervitwtcm  pafccn- 
di^ion  ptivativc,  fed  cumulativa  dcber ,  tunccnim.fi  uttjique  n©n 
.  futticiat.dominuj  pr sr^ttur.  arg.  l  pnfes  5.  c.  iefervtt.  &  aq.  c^aam  vii 

J  non  delint.qui  cotrarium  doccnt,«t  apud  eHndera  tbtd.  vidtre  hcer. 

Adid  tquodexMontanoallaturaeft,  pcti  potcftrerponfum 
I         I     'Pfomttf^p.  7J- «.  5-/-  I7y.ubi  air.  (i  ligna  vcl  pafcua  non  fufficc- 

[  j  ""^  doraino,  &  alteriui  caftri  h»minibus ,  non  obftante  ccnfuetu- 

iMg^ine  dommus  ptxtetetur.^r^.  c.fugf^eflum.  ext.  dedecim.  &c.  qutd  per 
^^^novale.  de  VS.  cum  hac  tamcii  tcftrietione ,  fi  ncmotum  &  pafcucru 
K      proprietasdornini  exift?ret,ur  declaraf  Afflid.  deiu<  290.  n.  7  or.-'i 


'4 


'5 


»7 


18 


»9 


p8 


»0 


^ABSTIO  DRCIMA^FARTA^ 


nariaaurempafcaadicantarcflc  aniverfuatam  dc  J^^^Y.ZS 
Hcet  habf ant  particularcm  fupenorf raCu.g.apud  noi  «tttJOffmrtrcrf^ 

Q*aia  t  particalariifuperior  non  fiabcrpruff  iarif.qaam  Iiabcat' 
Rex  vcl  Princeps  univcrfalif,  Card.  Tufch.  Itt.  P.condu^.  1 1  f i.at- 
qui  Princcps&Impcratoripfc  non  habcr  dominium  rcrum  priva- 
tarum,fcd  domlnus  univcrfalii  dicitur  quoad  jurisdiftioncm,  protc- 
(aioncm&fabie£tioncm,5chncidcwin  inruh.  prsfat.  ad  inftitut.n.  5. 
Wcizencgg.  defcrvitut.  difserf.  4.  c.  4.  w.  15.  Horomannus^.  uf  i 
fedquoniam  MenochW.  i.prsfHmpt.  i  4.«.  /.  3. />r^v  i  oo.^v  X7. 
CovarruuiasW  Reg.peccatum  9.  abidiftinguit  intcr  tria  domiaia, 
domtnum  jariidiaionis,  dominum  rcrum  ad  univcrfiratcra  (pe- 
6tantium,jarcunivcrfitatis,&  dominium  particulare,  quod  ptriinct 
ad  perfonas  privatas.  Ergo  ncquc  domini  Hofmarchlarum  domi- 
nium  rcrum  communitatis,vcl  rcrum  privatarum  habent 

Quod  t  autem  dominus  poflit  tot  habcre ,  &  mittcrc  anima- 
Hainpa(caapublica,quothcct  mittere  duobui  incohs.id  Covarru- 
uias,  &  poft  cum  Valafcui^i.w.  ^i.tanquam  authotitatc  icgis  dcftitu- 
tum  improbant. 


^FJF^STIO  DECIMA^INTJ.  \ 

AD  DOMINI  LOCORUW  COMESSATIOi 

NES,  ETCHOREAS  PROMOVERE,  ET  AD 
S|E  TRAHERE  POSSINT? 

Summaria.  • 

I  CorrupteUtmporisnojhi. 
l  SeqMeU  comeslationitfn^  6.  &mala* 
)  AnConfumptio  procuranda  ? 

4  An  mulil£ profruclthfu  luri^ditiionis  habendd      dr  optanddt. 

7  ^nnofiA  ratto  habenda. 

8  Domint  non  dehmt  iompotationeu  &  i  o.  tripuiut  ad  /?^( 
traherc. 
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^jRSTlO  DtC IMJ ^INTJ, 


9i/ 


t  r.  I 


r }.  1 4.  I  j.  1 6,  ciorw  m  Gutlu 


i  '  'nonM,  <Sf  intercorrup- 

;  .  ...     ,  . 'ilanedeteOandacftifla; 

.  quod  mapiftrar.j»  locorum  t  camds.rioues,  nna-  poft  k  trahunt  e- 
j  brictarcs,  blaiphemias,  rixas,  aIrercj»tionei,  whcu ,  &'homicldi«, 
aliaque  p!urs  inala,  *peccaw,non  r«ntum  r.on  impedianr,!ed  indi- 
tutis.choreii,  aliisquc  ludicris  c^ercitationibus ,  qnantum  in  fe  eft, 
omnibusrnod.s  promoveant,  pattim  '  propterconrumptioncm,  uc 
Ti.^}U3-.ia  in  maiori  quantitatc  confummanrur,  quod  maio.esnoftri, 
nobis!ongcprudenriores,omni  modoprxr«vc-c  ,  Oi  riti  .  .  y\ 

fto  mchr  ipcrfiiucf  srcrfccn.   Similc  quid  habctnr  (n  icr  ^  cn 

iaiitr^Mi^--       •bnmi^/:',t.,.r„    bcnijroilcn^Stfl-frulhnianl)- ! 

(U}.ltt,-cn5u  Vsu...  .-.•it/,<rr.  ;Jti:i)ir:>  r.  ..  '  

tKTfVtPf^cmi^iTcn.-^m^^^^^  .    ,  ^ 

f  ■  'i"-tcraiBfivcr^cit/^avcnnmmci|?c»vrn5turncmt'licl)|Icit/'t)i'c ; 
U . ,(^/(<,n.,tvin^i'  •      .  '   ''ncrtnaacn-Pn-nwcrf^r 

abfTcilunj^cf;  .?rc|]cn  v;ti>  vcr&crbitcbcn  -^krm  ^fmg  wn  ^rincfcn^ 
f  " "         '      ^     ' '/fotti;  txmgcmctmn^mirg» 

   ■    .   :.it.  i 

Partim  t  Proprcr  .rul<f^asquap  ex  delidis  indc  emergentibn^  re-  ' 
digtintui(c6  enim  d  ,rno  feculo,  uteimmcdiirul.  j 

-'^^  ■    ■  •;,AdKeI 

./'o^f.  :j  A.7.  ;  .  .  .  „ 

Partitntdenique  }3ropter accifias,  veJ  indebita,vuIgo 
¥f-i/^iir.'       ^  Ha:comniainccmpen. 

-   .in  '  .,r.,r.pr./f^  «  il,r<t- 

SIbe.)/ubiaitrquod  exiis  rufticoriim  compotarionibu$trip'cx  com- 
mocium  ad  domlnum  rcdcat.  Kam  Sc  viniim  cerevifiaque  fuspenfa 
hxdurt  r.  ?r,, cvindcqucgabclla  vinaria  velccrcviliiiriapcrlol- 

"O"  vf-.:,. 
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nvm  ennn  &  h.ror  arma  miniftrat.  Hac  fuper  re,Iis  naca  fuit  inter 
Landrafsium^S.&vicinummumcipiumR.  ^mnfnmn^i 
Verum  t h^c  legi  &  pietaii  Chtidianx parum  fum conformia, 
eo  qu6d  benignifsimus  DEUS  hcc  modo  graviliime  ofiendatur,  c..^ 
trAov.  nonluxur.  hom,  Subditi  perict  lo  a.terna:  damnatioms  fub- 
iiciantur.plurcslites,controverfiae,fcandaIa,  &delicna,qu3c in  Repu- 
bhcatolli,  &impediri,prudentif$imi  maiorcsxioftri  omnibus  modis 
curraverunt,  /.  quMm  :.i  ff.  fi .  certuw  pct.  c.  t .  de  refitt.JpoUi  ^  inter 
civesoriantur  ,  iudiccs  &magiftratusplHribusquerclis  fatJgentur, 
conrrac.finem  5. exr^/er^/m;^fubditiiUaboribus,  opihciis  ,  &2gri. 
cultraavoccntur,C(?«rr4  4;/fb.  agrtcultorcsc  qud  rts  ftgnorhwcvtts  5c  o- 
tiofi  rcddantur,ad  egcftatem  &  faccwm  redigantur,cowrr4  N(?rr//.  8.m 
pr,  autb.  utiud  fmequoque fii\fr.  fi  confideravmus  u.  locufkuhtu  uhi  ^los. 
vidc  Paulum  Matth.  Wchncr.  w  ohfervat pracJ.  u  2lVm  mxbi/Zmxit. 

Et  annona  t  cuius  maximam,  rationcm  antiqui  habendam  cen- 
ferunt,  v.de  L.  v  &  ^  c.  dejcrm,  &  cuius  curam  pr«cipue  magiftratus 
ad  fercvocarc  debercnt,  dicl  auth.  §.  itaque  DEO.  Card.  Tuii  h.  lit.  F, 
concUis,  7Q  4  vid.  fpecialiaroca  iniurecommunimt.  annonAf^vcr. 
facilc  dcficere,propter  abufum autcm  faraes,  inedia,&  chareftia  fuc- 
cedcrc  peftis,  &  alia  mala,  Domino  DEO  ad  iracundiam  provocato, 
fupervenircpofsint,rf  N  v.utnonluxur. 

Extquo  apparct  ,  quam  irrationabiliter  agant  diverforum 
locorum  magiftratus,  dum  inter  fe  certant ,  &  ciusmodi  faltationcs, 
compotationcs,  &  hclluatioatfs,ad  fc  faaquc  divcrforia,  fub  fpc  lu- 
cri  &  mulflarum  compcndii,omnimodo  trahcrc  laborant* 

In  t  quos  Ventura  de  Valentii$inp4rf/h  littc^.  L  i.c.  14.  w.  2.ita 
in  rehitur  :  hoc  malitiofo  fcculo criminalift.x,five  iudices  crhninalcs, 
in  muliVi$indicenditlaEtantur,&  impicdicunt  :  Ctl^abcit  ^tp3i^l)r  W 

\xx  bk  ©dfhifcii  /  ©c(t  fc\)  icb  wb  S)anct  ctn  c(n'(tcf)ce^  cin^Trra^cti/ 
&c  Wormfcrasiw  trail.  de  jur.  aggrattandi  thef  4  /.  46.  iudices  crimi- 
n?tcs  comparat  ChJrurgis  qui  multis  rufticorum  vulncribus ,  ita  hi 
plurimi!?  rufticorumdeliclis  gaudcre  folcnt. 

Apparct t  deindcquam  imprudcntcr  J»gant,  qui  chorcas  ad  (c 
trahcre,atque  ab  aliislocis  avcrterc  coaantur,  forte  cx  ifta  pcrfuafi- 

  one  , 
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oncnnod  rxiftimcr t,chorfarum  permif$ioncs&ic  ^crfTafnu^  t^^l^ 
jufafliin  j  bCf  /  cfsc  adum  iurisdidionis ,  imo  ex  mcntc  quo- 
rundam  mixto  impcrio  adfcribividc.  Paulum  Matth.  ^X  chner. 
\n  obftr.prda.  u.  ^anr^  Ad  hoc  propofitum  vidcGeorg  Evcihard. 
voL  t.conftl,  $6,n.^'i.  ubi  procurarfoncm  chorcarum  prourbano& 
civili  joco  potius,  ii'iam  pro  turbationc  iariidiflionis  &  Supcriori- 
tatiiiudicat ,  S:  pojl  BuU.  in  1.  quodixhberuc.dcoper^  Itbnt.d^ldccb 
delf  Georg.  in  trx^/de  l)077Uj.  tv  fin.  fcribic. 

Quod  t  dominus  non  podiccogerc  fab  Jitos  fuos  ad  iripudi- 
andura  in  caftro  fuo ,  pcr  Racioncm  :  quod  ius  honcftaiis  ab  omni 
fjpcrioritatc  vidcatur  cxcmptum,  /.  i.c.  nefifaurcmquxm.  veni.evm. 
Uh.  10.  &:quod  profaperioriratcfna  non  pofiitintcrdiccrc,aut  (ub 
ditos  cogcrc,  nc  coram  a:dibcsN,  fcd  alio  loco  tripudfa  cxcrccant. 

Mulco  t  minus  proraovcrc  ipic  chorcas  dcbcr,utpotc  cum  ho- 
ncftatc  apud  plcbcics  raro  coniundas,  quam  vis  cnim  chorcac  rcs  fnt 
adiaphor   ,qux  non  pcr  fc,  (cd  pcr  ahud  fiunt  tam  bonar,  tam  ma- 
X,  &:  ram  rccrcationis,  &  Ixcitiap,  quim  fanirath  rarionc  quandoquc 
in  ftitu  antiir,  &  rc(fvc  tolcrcntur ,  ac  proindc  ab  hcncftts  honcllr, 
^cri  polsint :  Ncmotamcn  ncscit,  mulra  farpc  in  commocla  (canda- 
la  ,  &  pcricala  cx  chorcis  oriri  ,vidc  Spcidcl.  m  fpecul.  u.  Zdm/  ubi 
Guiliclm.  Lugduncnfcm  adducit  t  fcribcntcm  ,  quod  choica  fit 
circulus,cuius  ccncrura  diabolas,  a  q«jo  virgincj  ducunturin  fmiftia 
manu  in(ignumahtiaf,aliumquc  rcfcrt,qui  diorcai  mcrctrici^  Ia(ci. 
viar  notas,laqucos,  &  fcandalt  appcllat,  qua  dc  cau(afalt2tioncscftc 
orohibcndas  on^ni  fcculo  mulii  viri  pii  jinveiquc  ccnrucrur^BefoId 
in  tracl.de educat.f.t7'&tnthefp7acl.u.tCiml^  iRcinhard.  Lorichium 
Hadamiriu  adducirtlcribcntc,'qnod  hic  iudus  multoru  dedcccrum 
caufi  facrir,fipe  ibi  matrona  di  fcrvaium  d*cu$  perdidit,  Upc  m 
tclix  virgficula  didicir,quod  ircl  ^  .gnorall-r,qnac  enim  turpirudinrs 
&  levirates  in  afpc^Vu,  ta^Vu,  &  pluiibus  mcdi.s  pracfcrtirn  ,  il\  im 
^uben  Ct)Cr  ©cfefeiffcrraUR/  commirrantur ,  qnam  mulripliccs  rixae 
vulncrarioncs,  6c cidcs,qiJoridic cxperimur,  ob  quas  t  in  iurc  Bava- 
rico  (andlcprovi^um  cft,ui  ciusmodi  chorcar  licir   qnid^n-»  rrftrin- 
gan  ur,Icvioresautcm  omnino  prohibcantUr,  iMMiSfVnh^^oUCi^y 
Qttnm^Ub.  ^.itt.  j.art.  8.  &  lo.  *  

O  t  Ccrtc 


Ccrce  r  G  :  :(  ;  >ih  caiHwn  Grimani  IrviCdutm  ini^-itaiK) 
quo^d  honeftacem  in  choreis  palmam  longe  prwipiunt,vidi  cnim in 
Gallia  choreas  nonconfufo  ordine,  atota  turba,Hcm  Germamj,lcd 
a  duobus  plcrumqiie  ex  arcc  falcantibus.cxterisquc  fpecSantibus ,  a- 
dco  decoreperagi,  ut  maior  honeftasin  Nymphssis  quandoque, 
quaraintemplis,  a  pucris  pucUisquc  oftcndere:ur. 

^A^.S riO  DECIMASEX^  ' 

Anquilibetrponsalitia,6c  nu- 

ptialia  Convivia  ubiquc  locorum  celcbrarc, 

{au  vcro  ca  dominus  Hofmarchias  ad  fuum  divcr-j 
fori  um  trahcrc  pofsit  ? 

Summaria. 

I  Ocufio  Qttitjiwnis  ? 

)  luris  Bavarici  difpofmo,  4.  encrgia. 

5  jimpliatio^ 

6  Ouidoperetur  conftmttorefi(lens  ufui  &  confuetkdim  contrari/. 

7  Ancttamtertwprofuo  interejft  imervenire pofsit,  ^  Ratto  AfjmnA' 

tionM. 
i),loPr(ciudtcnint. 

QUia  ex  uno  abfurdo  t  faciU  alind  fcqttitur ,  drg,  1.  tdtus.  7.  c.  de 
refcind.  vcndtt.  indc  divcrforum  locorum  magiftrituy,  &  domf. 
nilo  orum,dum  intcr  fc  certant ,  &  ciusmodicompotationcs,  & 
hclluationcs  adfc  faaquc  divcrforia ,  fub  fpt  lucri  &  muldarum 
compcndii>omni  modo  trahcrc  laborant>novos  fponfofco  adigcrc 
folcnt,  ut  non  nifi  in  fuis  divcrforiii ,  vcl  fu<T  iurisdiftioni  fubic dlis, 
fua  convivia  ccIcbrcnt,non  obdantc ,  quod  in  ahi$  pagis  Sc  munici- 
pii$,vclobproptnquorum  viciniam,  vclob  cauponesfibi  cognatos, 
vcl  ob  vilius  prctium,  aut  ob  alias  fimilcs  caufas,  Unge  commodius 
cclebrarc  pofsinr. 

QJJ/£RITURt>l.iqnr:  ^n  eimmod^^  mandata 


lalu  6v  nupualaconv.v.a,  ub.     ,t.  ccicb.ate  libetum  fit  •  ' 

c.  o^ev.lpoht.i.(.dptopri.q.xa« 

Mandaturtproindeomn:  -,  sctriciali!  u»,  c^;  LanrYir.ii*    .u  i 

d.  ra,  l,r,  H,.  |,b.r   ,v.  ^ropr,o.,  pcrmi.ra,,,  l,bc,i  i„  &  iu.U 

•■lm.Sc  (>mpol,a  mlfarucr.,reni,nO  nc^,  amca,„e„„i  l  olt.ad  ouid- 

g'::::ys^;?Hi;;;arr"'"' ^ 

'  l^^/^  j;^!^  tinta.n.jm,  ntnullaconfuetudo 
.  ;/ 'a.P^ix^.vel  poffefFo  maginratu,,  vel  dominci  locorum 
Ucnpart.  tuer.poffi  f,..erq.,a  l^s pendetimer D.S.& L.lTo^ 
Anno  .6 57.  ttcscn  jcr  Dvinucff fcmuT  ^-^iucrt^mcn 

^^ldautcm  topcreturcc.        o  .«liltens  uin  1  confi  ett- 
^r«T';"!'  apudJo..n,.m  Bapt.Vi«a'ob.  ur.„,. 

.  funi3..rcr3.   q„o,;  ,  .  ".  17.  Id, 

Quodtau-;  .  ,  .  .  x    :     ,    ,.  :  .  ..       ,  ,,,  |.  . 

rui\«c  ai.bi,qttam  in  fuo  molctKiM  om^olamV  vel  quod  in  ^ 
acm  eit,  ne  ,n  a!,o  ,  quam  /u.e  iui;id.aioni$  divsrforio  convjvia  i- 
ftituanr,non  t.ntu.n  ipf]  proh.b,t..fedc,iam  terrins,  in  cuius  pr^iu- , 
dicum  fac-la  eft  ptoh,b!rio,ccnt.adicr.e  ,  ramq;  in,,  cd  re  poftir.t  I 
in  term.nM  trad.t  Cirpzcyms  loc^JJj^n^^^  „    ^  ^  | 

 —  -   Kationc.iil 


to 


GfVMSTIO  DECIMASeXTJ. 


Rationcin  t  reddit :  cura cnim  huiusii.odi  iiiiquam ,  5c  nm- 
(bm  prohibltionem  non  tam  fubditi*  ipfi, ,  <]uam  vicmii  quorum 
molcndinis  hoc  modo  fabtrabnntarrcdituj.valdc  prxmdicetur,du- 
biumnoneft,  quin  vicini  contradice-n. ,  &  advcrlui  prohibcntcro 
utiliteriudicioexperirt  qucant,  ut  prohibitionc  abrogata  lubditoi 
priftinx  libcrcari  reftituat.  arg.  1. 1.  c.  dedecret.  decur,  lib.  lo.  /.  qutgra- 
vatos  5.  f.  decenfib.  Ub.  1 1.  Boer. decu.  1*5.«.  4-  Kauchb. p.i.q.  »7-«- 
ii.&feqq.  , 

Itaf  iudicatum  inter  dominnm  LL.  prohibcntem  fub  ccrta  pac- 
n.i  nuptiai,&  cauponcm  8U  H,  &  P  P.  S.  eiu»  loci  dominoi.i  8 April 
16)6.  &fcntcntiaab  ipfo  Sercniltimo  Piincipc  approbata. 

Ita  fimiliter f  refcriptum  przfeao  inSch^sr.  ^.Deccmb.  t6^6. 
querclantem  contra  M.  R.  granarium,  L. 


^VAESTIO  XiriL 

An  Dominilocorum  dc  jure 

cogerepofsint  fubditos,  utadfuuni  tantum 

diverforium,  vel  molcndinamaccedant  ? 

Summaria. 

f  'Refpoyjfw  nerrativa. 

i  Dtfpofitto  turts  Biivmcu 

j  j4mfyltat'tp,  4.  &  cur  loiifj^simi  temporis  ufus  tion  nocea:  ? 

^    1  fmitatro  '^rr-v  t,  ^ .  ^'.'nnida. 

IjRiori  quacftioni  affi;  if  cftpracfcns,adqaam  breviterRcrpondco: 
I  civibns  t  alicums  oppidi^vcl  incoIi$  pagi  ,  prohihcri  non  poffc, 
quf^  minus  ad  caaooncs  alibi  cxiftcnrcs  acccd^nr,vcl  fibi  molanr,id- 
quc  dc  iurc  communi  cxpcdiium  cft  ,  icftc  1  lartmanno  Piftorio  oh$. 
100.  Andr^a  R  1  lohUAr /).  i .     rj.  tt.  r  .     lUi^,  qn     rir^r  (^qm- 
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VQlum.x.  (cnfiL  i^,  n.  8  j.  ubi  aii ;  K^uvd  don.ini  .  .    nc  nor, 

roi;  n  .f  vr>.'o:  .     tMrn,,.  <  ;rp<'jniiin,  i-.Veti  air  vd  qi ' .  i.milt. 
ClaiiAIr.e  t id  r r<  r,     -  pr^sum  tR  in  t(r  (Jf)nr.Q\".vi  iTcficn 

i.int^AM.t<jyraim.;  ,.     ...  ....  ,      .  t4nuih.ii,f lutcn 

«  <rn  'ivtncfcnr  ^-.Ihr  sn<5chcn  «ti-mtrt^cnitcrtc/  J  ijvcrbis.  (is 

fcltc-  — '  rMHMVr-        ■   ,^  .r/ntcfirinc^rgc^ 

-ii^-^w^  ,        .V  . .  ,  .ii(ofcrn/vcn3cl> 

rur4  f    *<rincf d  V  tvc^jcn/  ji;^chcn/  cDcr  tcn  ^ii-cn.  vcn  iJcntclbcn 
ncbr  cn/.-.rr'  ~  :<»f/c6vr<»iCu\/ fc  |Tcinanj?crcnfa' 

i  fcrrcni^icngw  ,  ....  . - .i.inincfcn/ctvr^Vcin^cfcn/ bmnuil) 
.  im  5C|?iMtft  tvcrccn/ncd^  tcf;  tn  aptcrr  .^diitiiuTi^cn  ^icijcn  tfncr/icr^ 
I  fdjvifft  cntiU-rfcn/^cu  TcrmcvMny  i)cuii\d)  <}c!c{)rictcncr@iriitf,  vnnb 
9.^ocn.  X^tfuvc  ■'■  !l  <^-ni  Dcn  ^cfhr.acicn  /  l cfliiii^r  fafcrncn/ 
.»iMcn  nn^cn;  qlatttn  iUid;  9cl;»il(cn  imcn/  vn(jcrfll;rltc^. 

Idquc  ..AMl^Ll  AiNi  ,ut  JKciiui>uitiaijtc.4aiong  iiino  u.,  - 
pore  ad  nullam  aliu  J,..iri ad  nsol.  ndinum  doir  ini  iuetint  oor.  ratr c 
ex  hocin  futurum  cogipul\mt,p,A\Co',-iijni. poXior.de R.I.wg.in  i  p. 
r</f<?  ^.iiald.uc pufirtf^f. 4.^.  f . Bat(hoh.(.««.,/r.r Jhit  regulu^si.yuv. 
Fauft  ccrfil.pro  xrar.  cUji.  4.  rfe  rtg*l.  &al.  couj.l  j.,8.  cr</.  45^.  -^^oil 
^JtVangn.nljlcn/  .S.h.).  ia.inefncm.tur.  fiuJ.q.  j.  dtmeUnd.t  yg.iic»^:  | 
4i  5  <i^r<  ».  ,iS.  mf.ii..dt  iHd.,d,ci  Kircliov.  t«jf.  5.  (««./1«.^.  74  Ar-  ' 
flid  stapol.  J,.n.  i.tnfin.  eum.  n.n.ftqq.  Vidc Ofpar.  Z.cdo 
/.  .S<>.;/«  „.  ,0.     , ,./.  , ubi  ait:  licet  per  millc  anno. ; 

ruiticii  ali-qiw  d  f*.:lum  proponatHr  Cveluti  fi  pcr.^o.  6y.  100.  &  ,.|u 
««annoiadmolcndinuni  autfutnum  doroini  lu.llcpr.  ber  tui  "ro 
:4men  pti^pter. 3  (f  rvitutf m  eii.  de  f.bi  vinditate ,  aut  in  poftcrun. 
eoi  ccgere  pu!liinr,  ut  Idcni  facianr. 

Ritio  ,  aa:c.ueft,..;ula  Hi  adui  rjntvoluntarii.ex  qnibnt  ncc 
obligat.o  necc.  lafi  poflcflJoal  cuif,cil.acqniripotcft,  j^erl.  Lucir.. 
«8.  i.teftAtcr.f  dtUg.  1.  l.i.  S.  i.l.&bakt  i  ^.ff.  deprccar.L.  z. 
rM.  ;^.rftfm/>fci.Catpzovii;j/«.t»r.».».Schnfiidewmiu<<.  n.  28,  ul . 
addit,q:iOJ  ir^  iibeio  hom-nf  fcrvitM  cadcrc-  0011  po^fit,  vcialitt, 
quiaadijjendtnam  ircearcjro^iaci  cnltat!!  Zicgler /of.<i/  n  li 
autcna.  g.i»  in  ir.rra  f.;cult.ire  confi.lunt.    r  pr^Jqijnionoir, c . 

 .   adimun- 


•1 


decimaseptima: 


x  Kvxixxwvx^  LvUmp:i'jltcm  fde  yta  pub!.  Co«-js/.  i.  mijicl.  c.x  i-n.i' 
y  feqj.  ncccniin  cx  hisy  qiixgraruito  fiunr,  u!!o  ccmpcrc  ias  acqui- 
•itar,  AY^A,qtii  ittre  ^amdtamuu^.  ff^  de  acqutr.pofs.  FAuft.  lcc.  cit.  &r  in 
hiy,qu?[iint  mctr  facahitii,  n-o*!  induviUir  conrurrudo,Pfqac  prx- 
fcciptio,  pofl  Cyn:  i;;  /.  i.c.  dcfcrvit^  &  a  j.  a  in  /.  2.  t*,  qHsifitlong,  ccn- 
fuet.Sc\\iA^\L\d,  q»^.n.  ^4,- &d.  n,  11%.  Alii  regulam  quidcm  po- 
nunr,  quod  donainus  non  poiTit  cogccc  fubditoi  ad  Cu»  n  «olcndi- 
num, 

L I  M  I T  A  N  T  tauvcna  ;  nifi  aliu  1  habcat  cx  confuctiidinc, 
v^I  privilf  s^io,  Inh  CUrus  ^.fetidum.  q,  30.  Villalob.  D.  n.  l  r  4.  Soa- 
rez  i.  I  ^  6.  Boer.  dccis,  1 15. 

L I  M  I  T  A  T  U  R  i  S  E  C  U  M  D  O ;  nih  alihi  volcntci  mo- 
Icre  dominiis  prohibiu^rit ,  &  ipfi  prohibjtioni  pcr  Icgitimura  tcm- 
pu^  \A  pr^cfcriptioncm  re  ]ui;'r  im  acquicverint/idv-mSchnci  i,rf.>7.  5. 
4.  vid  cund.  q.tn.  46.  irfeq~t  7.  r.  n  49.  enni.  add.  ^<>i  pofsidcre  n.tz2* 
Kirchov.  cent.  s.^oncliisr^. Atd*£t  ddYs.fm  tj.i .  infin.cf(mi:a\feqq.&c 
fcmper  adccrtum  molendfnumacccfscrint,  nam  tunc  iure  fervitutis 
acquifito  compelli  accogi  polsunt ,  ne  impoflerum  alibi  molanr, 
quia dubiumnoneft,  iusutendiccrto  molendino  hocmodo  prarfcri^ 
ptionc  acquiri  polse,  pofl:  CaepoU  defcrrtt.urb.  pr^d.  cap.  50.  w.  1, 
tlaachbir. p.  \  .q  17  ».  i.B  .c  lieLis.  \  i yn.  $0.  Carpzowiixsdiil  def. 
9  n.^n  &  feqq.  Wefenb.w  ^/f  defervit.  idem  i^.f.  dc;ttiisdtcl, 
Zi?:!l<-r/t?j  ctt  n.  XI.  &  ubi  dicit:  quod  ex  tcmpore  prohibitionis 
incipiatdominus  efte  in  qnafi  pofsefsionc,  undc  pofllapfum  50.  an-  i 
njru.ncauftrturpracfcriptio,  &  quoaprchibiriofaciarpofsefsorcm 
cum,  qui  antea  non  pofsidcbat,  Gcorg.  Evcrhard.  loc.ctt.  84.  ubiait:  ; 
quod  confuetu^ine  velpraefcriptionc  «^:-  '  *  ui.?,  qiiod  unu$ 
folus  h^bcat  mol?ndiaum  ftii^num,vel  s..  j  in  tali  vill^. 

. ,  Qui«tf^leatvocari^«v.in<iinuf)(m/;3.v^^^^ 

(Srb&a&^^iOCllbCil/dequibus  vidXafp.  Zicgler  i^;  com  n.  utu!iu  (f  _ 
i:s  n.^  ,>r;i.c.'/;v /.'7  ubi  tradit ,  cum  ifta iura fervitntis  naturam  & 
Iqualitate  n  habeanr,  &c  iuslibcrtacispracfumptx  inipugncnt,  non  nifi 
/pcrtifsi  iUconfuet'iJ!ie,concef5ione,aiitprvTefrriptioncindua- 
(V.  .^>v  v.^^r       iiopoaendacfsc,  Card.Mantic. 


i 
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^l^.TSTIO  DECIMAO  CTAVA. 
AN  SUBDITUS  DOMICILIllMPRO 

LUBITU  SUOMUTARE,  ET  DE  UNO 

LOCO  IN  ALILIM  MIGRARE  POSSIT. 

Summaria,  . 

I  jirgumtnmn  negativdt  primum,  i  .fecundumy^.  tertium  ex  anttquo- 
rum  Impp.  conptuttontbu^  4.  quartum  ab  exempUs  altortm  gen- 
tiuw.  5.  qutnttm  k  proteHtone,  &  clmteU^,  C.  jextumah  emphy- 
tettfty  j.ah  atitkortrate  deftimptum, 

8  jfrgumcntum  affirmattveprtmttm,  9,  fecundum,  i  o.  tertium ,  1  r . 
qifartum  ii  vafuUo,  1 1.  quinttim  altbertatecivium  Romanorum.n 
fextum  ah  ^uthorttate,  i  ^.feptimum  ab  uJuiyLonfuetudini plurtum 
Uiorum  f  ctttumy  j  tf . 
ffif  -ufationtsdomiciUu 

17  Cl  »....  .J,  iS.  C!ii<  aHi?!L::ionr'  ^  i  9. 10.  (it.  fi^r/MfiWi,  12.  15. 
14.  t^. 

i€  T  t.i  arnummum  negaitva primum^ ij.adfecundum,  ii,ad 

.  ur.  !   ,  19*     •  3  f.  ^i.adquartum,i],adiitantumy  HjJ  1^« 
J7. 4^  fcxtum,  j S.  4(i  fepttmi^w.^i).prd]udtuum,  40.  //iW/n 

magis  recedere  pofsunt  ex  caufa,  41.  fr(4w  ;a/owi  adfcripttttfj  & 
homtnesprnmt,  41.  qusfitones  remtfstve  taclif. 

PRo nrgativa  t  facit  P  R  I M  O  antiquiliima  coftitutlcCaroliMa- 
gni  depace  ftrrand.& dtvu  regn^\nt.fil.fact€niaff.  10.  (  quam  rcfcrt 

Goldaftuirjm*  i.confl,  tntperf  lO.d^/fij.}'^'*  vcrbii:praccip:mu5,ut 
qiicmlibf  t  libf  rum  homii.cm  ,  qui  dotninum  fiium  contra  cius  vo- 
lunratem  dimilcrit,  &  dc  uno  ic^^no  in  tliud  protc6tus  fucrit,nc«^,uc 
Jpfc  Rcx  rufcipiai.ncquc  hominihus  fuis  confcntijt.ut  talcm  recfpi- 
an<,  vc!  iuflc?  rctJnerc  pr«fumant.  Hoc  non  folum  dc  iibc ri5,>  (cd 
ctiAm  dcfrrvisfiigitivii  ftatni;-^  'M^andum,  ut  nalladifcordiii 
rclirv-^iMi^  occ  f^o. 

MN  00  ^  fortcriorff  i  "TJpris^or^^f  fi-nfHrcr  flJrPf^fiic- 

run t ,  i ac&cr3urf!L&<r  (5^f<n  /  tn&  &cr  j^trcl?(cufft  tn  &m^tiV(m 


1^8 


VAiM\i«immimm\\  follcit.  U ti  Fridcricus  in  Comkxis  Mogun- 
i\v\\%Annoi6z6'C.^.  (^ufiDadmodum  vidcre  cft  apud  Gol J^lt. 
tonu  r .  confl.lnip.  fUi^Sc  filiui  ciui  Hcnricui  VI.  in  conftir.  ^Cll 
m^^mn^mbPfctfilbntimV  WorraadxAnno  iMt.publicatam 
(quam  vidc  apud  Goldaftum  di£l.  tom.  i  .fol.  j^.  c.  i.  &C.6. 

T  E  R  T  I O  :  t  Carolus  IV.  Imperator  in  aurca  bulla  tit.  i  iJc 
PfxHurgeri^  exprcrie  vccar,  civei,  &  fubditos  Principum,  Baronum, 
civitatum,aliorumquc/inaliarumcivitatum  civeiadmittf.    Ex  quo 
inferri  pofsc  videtur ,  quod  (ubditii  non  liccat  abiquc  liccatii  do- 
minialiomigrarealibiqicivitaLcra^quircre,  vide  Haxtot^ad  mr. 
bulUm  cap.  16.  Tbef,  99^Mt.f  poftcum  Magcrum  deadvocatia  armata^ 
cap.      tii  1 14.  Nara  rcccptionii  prohibitio  ftuftra  tadtaefletjfi  alio 
migrarelicercr»    Et  quamvit  (atis  gravem  paenam  in  tranigrcfso- 
reiftatucrir,  non  tamenilludimpcdirepotuit.     Unde  hanc  ipfam 
Carolinara  patris  fui  conftitutibnem  renovavit,  &  fupcr  eius  negle- 
ftu  conqueftus  eft  Sigiimundus  Injp.  in  conftitutionc  cdida  Nori- 
bcrgacAnno  14JI.  ficutapparctex  Gold^fto^i/r?.  Am,  i.  conjl Itpf^.  f. 
i£6.  ita  Gcrlacuil  Buxdorliui4rf  aur.  huU.  cap.  16.  tbef.  99.  Arum 
ad  idem  caput  thef.  1 1 ,  mihif.  167. 

QJJ  A  R  T  O  ;  t  id  ipfum  confirmatur  excmphi  &:  confuetudi- 
ne  aliarum  gcntium,  fic  Bodinus  i .  de  rep.  c.  6.  n.  58.  omnibu^Prin 
cipibuiatquc  civitatibui»  inquir,pro  jurc  Maicftatis  Sc  iraperii,civei 
domifcmpcrcontinerc  licuit,aut  hcebit.  Itaque  in  fancicndis  fxdc- 
ribus  principcs  illud  obtcftantur,  fe  fccderatorum  fubditoi  ac  Vafal- 
loi  minime  admi(suros>eiu$modi  claufula  in  focdcrc  GalloruSc  Hcl- 
vetiorum  addita  cft^  Et  cum  quinq;  Hel vctiorura  pagi  minorcs  fo- 
cietateminterfctnno  15X0.  coirent,exceptumfuit,ne  cives  fcrdera- 
torura  recipcrcntur.  ^  At  nc  Infula  patriciis  Anglorum ,  Scotorura, 
Danorura,fine  principis  venia  cxire  licet.  Eoque  iure ,  maioribus 
acceptoetiamnum  utuntur  Ncapolitani,  Matth.de afji.dec.  265. 

Quinto  :  t  clientcs  /1  femcl  alicuius  prottdbioni  fe  fubiccerunr, 
iftiui  protcaionis,  pcrta:fi,non  pofliint  invito  protcaorc  iui 
proteaionis  excuterc>nifi  pafto  ab  initio  renuntiationem  fi- 
bi  rcf^rvarunt ,  quia  fcmcl  ius  alicui  quacfitum  fincfafto,  & 
confenfgfuo  ciafferrt  n^n  poteft.  /.  fm.  jf  depan.I.  id  quod»  nofirum 


ffJe 


^^SIIO  DSCIMJOCTAJ^A.  tOp 
f.deRl.  Tho 

&fubditostit.  II.  deiureprotect.  n.  r  9.  Ciira  quo  concordac  Perr.  Fri- 
dcr.  Mindanus  Uh.  i.  de  nundatis  thef^  i.cdp.  i  4,  w.  x8.  ubi  ita  (cribit: 
Pfoccftorcm  conrra  clicnrcs  fuos  parAtidimam  habcrc  a(5lioncm  , 
fiabsqiic  caufacHcntclaf  &patrocinii  iuicxcutcrc  velint:  Qaiaius 
fcmcl  alicui  qua?(irum,  finc  fa  t>o,  finc  confcnfu  fuo  ci  duftcrri  non 
potcft,  /,  fin.  {f.  depafl.  l.tdquoinojlrum.  (f.  de  R.  l.  &c.  Idcm  tcnct  Bc- 
foldas  dff>ertJt,  de  ftder.  turef.  6 4.  cdp.  5.  n.  ry.  Ergo  ncquc  fubdiri, 
fi  fc  iuri^dicflioni  al'cuius  (emcl  fubmifcrunr.' 

S  F  X  r  O :  t  cmphytcuta  non  potcft  pro  lubitu  fuo  ab  cm- 
phyteuli  rcccdcrc,viJciui  Bavaric.  f/f.  it.  art.tr;.  foL  x^tf.Valalcum 
de  ture  eyjjphyteut.  q.  ^^i.n.if.(f.iH  enipi^^teu^.  Ergoncqac  civisa  ci- 
vicatc,  vcl  in  quilinut  pagi  cx  pago. 

Hanc  t  ipfam  ncgativam  dctc ndnThomas  Michael  difput,  de  iu- 
risdtcl.  thef  i  ^  8.  pcr  Raiionc  :  qi  0  i  hcut  dominus  fubditos  invitos 
alicna^c  ncqaid,^c  &  c6tra,fub  iiti  alrerl  fc  fubmittcrc  non  dcbcac. 

PROAFFIRMATIVA,  &  quod  quilibct  domi  Jlium 
murarc  poflTit/acit  P  R  I  M  O  tcxtuf  in  l.  nilul  ^t.ff.ad  Le^^y  muntctp. 
ubi  I.C  Vlp.  rcfpondir:  nihil  cflc  impedimcnto,qu6  minus  q  iis,ubi 
velitjhabcat  domicilium,  quod  ci  intcr  didum  non  fir:  ad  idem  fa» 
cit  tcxtuiin /.  4.  (f.f(?iewibi:ubicunquc  ipfc  domicilium  conftituit. 
Et  quod  domicilium  aliotransfcrrcliccar.conftatcx  /t  i.c.de  incolis. 
Undc  rcftc  notat Gothofreduf  /.  ji.  lie.c^  qnoddoraici* 
Iia  fint  libcra,  &  domicihnm,  ubi  vokimus ,  habcrc  pofsimus.  Id 
ipfnm  dcducicurrv /.  po/? //f;j/«if,  5./.  /t/.  fi  mahtcos  fcqui,  quam 
in  noftracivirarc  mancrc>  ff.  de  captim  & poft  lim.  rcvcrs. 

Facit  t  C  U  N  D  O.ratio :  quod  quihbct  rci  iurisque  fibi 
compcrcntishbcnimuf  modcrator,  &  arbitcr  fir,/.  inrewandata  1 1 
c  mandati.c^m  proptcr  fi  quiscivitatisius a  (c  dimittcrc  vclit,  impc- 
diri  non  dcfacr,  Dominic.  Arumaeus  dift^rs.  d.adiur.  bull  ad  cap.  1  6. 

Facic  t  T  E  R  T  I  O  ntio  alia :  quod  bcncficium  fit  habcrc  do-  ^ 
mic'!'nrn  in  r-virarc,  &  p^go,  ciujqaccivcm  &in  coUmcfif, 

>Sur3Cr*iXcc^t  CrfanjCn/  quod  plciumquc  aliqnanccuniae  fum- 
n-aco  :  paratur»  &apud  ahquos  priu^non  acquiritur,  quatn  fi  qnis, 
I  o.  vc*  (  4.  annif  urbcm  inro!:it,uti  de  Fcrraricnlibns  &  VcncriiBo- 

p1  ^diiT. 
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dmlTrfT^./.  teftacur.  Cum  crgo  bcycficium  invitut  ncquc  quis 
accipiat,ncquracceptumrctincrcnccc(rumhabcar,  l.  hociun  i9yf 
nonpoten.  t.f  de  don^t.  l.  m  vito  6^.  de  R.LL.nec  mere  1 6.  c.  dejur  debb. 
Scquitur,  ut  quicivis  amplius  fu*  civitacis  bcnthciu  aanoicctc,  no- 
Utid  inv'tus  ultcMUs  noncogatur,  ita  Arumatus /of  m.  qui 

QUAKTO-tideyLtvdplov^iUllicorLhvw^t^  qui  quamvii 
bcncficium  maximum  a  Domino  obtincat,  id  tamcn  ei  li  vclir,cciam 
invito  rcfotarc  poteft,  c.  un,  in  fin.  de  vAfall  qui  cont.  conft.  lotbar.  i.  f. 
^S.c.un.  de  vafall.  decrep.atat.  %.  f.  14.  Zas;>.  lo.  n.  85.  Soriibcck  p. 
ii.n.  114.  defeud.  Old^nioxp in  cUsfib.  forensailion'  Rubric.  deaiiio- 
nibt44  benefictariis  q.  ff.  repudtatione  i.  Fridcricus  Pruchman;  de  folut^ 
princ.poteftcapi^.fneni  t.  ejf^(3.i.«.  iji.m/bi/o/.  jjl.ubiait:  quod 
ficut  vafalli renunciarionc  fcudi  definunt  cflc  vafalli:  Sic  &  cives  alij 
pr^tcr  vafallos,  iuricivitatis  redereiiunciant,  confcr  quoqj  Magc- 
t¥im  de  advocatia armata  cap*  i6.  n.  i  i^.ubiplurcsaliosallcgat. 

Q  U I  N  T  O  t  deducit  argumcnrum  a  hbcrtate  civium  Roma- 
norum  Ciceroinorationc  pro  L.  Corncho  Balbo,ubiita  cxdamat ; 
O iura  prxclara,atquc  divinitus  iam  Indc  a  principioRomani  nomi- 
nisamaioribusnoftris  comparata,  ncquisnoftrum  plu5,quam  uni- 
us  civitatis  cftc  poftit  &c,  ncquc  in vitus  civitate  mutctur ,  ncvc  in 
civitatc  mancat  invitus.  Hjtc cnim  funt  fundamcnta  firmiffima  no- 
ftrsBlibcrtatis,fui  qucmquc  iuris  &  rctinendi ,  &  dimitcendi  domi* 
num  cflc.  Nam  nifi  hommcs  Hberi  pro  fuo  lubiiu  migrarc,  &c  do- 
miciliummatarepoflcnt,vixab  hominibui  propriis,  ccnfitis,  &gle- 
bxaddidis,  diftinguerctur,  confcr  Magcrum  n.ii6. 

S  E  X  T  Ot  accedit  authoritas  Dodlorum  ,qui  hanc  affirmati- 
vamcomraunitcrtcncnt,  nominatim  autcmFridcric.Ptuckmannus 
Min.  lv^Atwmftusadaur.  bull.  cap.  16./.  165.  ubi  ait;  quodfialtc- 
ro  donoicilio  rclidlo  in  alium  locum  larcm  &  tortunarum  rcrumqi 
fuarum  fummamcc^ptulcrit ,  domicilium  haberc  non  ambigitur, 
Buxdorfius  ad  idem  caput  1 6 .  lit.f  ubi  dicic:  non  Jobftante  aurea  bul- 
ladciureaflcrendum&concludcndum,licercfubdiio  vclcivi,  iui 
civitatis  rcfignarc,  &  alio  quo  lubuerit  migrarc,  Magcrus  loc.  cit.  n. 
1 1 6.  ubi  plurimus  alios  allegat.  fimilitcr  A  adrcas  Gail  i .  obs.  1 6.  n. 
4.  ubi  ait:  quod  quilibct  propria  volutatc  domiciliohabitationis  rc^ 


: ;  acuic  polli t,&iiii.  d  rcnuciano  co  ipfo  tiar,quado  quis  lc,& (ua  bo- 
na.m  aliumlocu  traniftrr.  AddcBcrnhard  Grjrviru  iiul.oh  ^^.ccfifid. 
l.TJ.lAtumxuloc.(iUnf>rf  x6s.\ihi  ait;  cxco.quodPaulusICjw/  20 
ff,4d  muntctpaUm  dxcit:  >  ''um  rc  &  h6o  tran$fcrri,rcac  Bart: 
colllgcrc,quod  (latim, .  .  rcccdit  cuit>  rcbus  (uis  dc  loco  ori- 

ginii,pracrumatur  habcic  anin^um  mutandi  domicilium.  AddcCaf- 
parumZlcglcr.^^f/nr^/Wtf.^  i. ;;.  ^8./.  J97.  plurwahoj  vidcallc- 
garot  a  Buxtorfio  loc.  cit.  &  Zicglcr  d.  n.  48. 

S  E  P  T  I  M  O  tidipfum  confiiroatur  ufu&confuctudinc  plu- 
riura  locorum.  Nara  ita  fc  habct  confut tudo  ubiquc,  &  pr«fcrcira 
in  Gf  rmania  rcccpta,  ut  ci vii  rcnuncians  civitati ,  &c  domicilium  a- 
lio  transfirrcnijcivls  cfTc  dcfinar. 

Non  folum  quoad  t  iiirisdi(5Koncm,  vcrum  ctiam  quoad  mu-< 
nera,  Gail.  loc.  ctr.n.  7.  &n.io.  ubfdicir;  auod  cx  gcncraH  omnium 
fcrclocorum  confuctudinc,  cticm  insorigin  f,  fi  non  rcvcra^^cum 
riaturalcfit)  camcn  quoad  iurisdicaioncm  6c  muncra  pcrfonalia  fo- 
la  volunrarc ,  pcnndc,  atquc  incolatus  mutari  poffir.  Prxfcnim  fi 
crvisca  pracftitcrit,  qur  adrcnunciarioncm  morc  raaiorum,  vtlcx 
ftariirfs  civitatu.fc-quiruntur ,  ve luti  fi  civirati  folvat  tributum, vuleo 

bu?7acf)f?ciir.  ^ 

Similitcr  f  in  Hifpania  libcrum  cuiqtie  cft  alio  raigrarc,  & alic-  M 

B«civiratiadlcribi,dummodoidtcftai6apudPrincipcm  fiat ,  poft 
Bodinum  c.  6.  Anxtnxus  lc€ .  cit.  f.  %66. 

Stat  crgo  firma  t  C  O  N  C  L  U  S  I O :  quod  fubditus  domici- 
liura  pro  lubitu  mutarc,  &  dc  uno  loco  in  alium  migrarc  poffic 

Qux  A  M  P  L I  A  T  U  R  t  P  R  f  M  O  :  ur  id  non  (olum  afTcn- 
ticntcvcrum  criam  iuvito  prioris  loci  domino,  &  fupcriorc  pcrmir- 
tatur,  Arumatiis./t^r.nr.rwp./^/,  Magfrus  cjip.  1 6.  de adu:  drm: 
n:  vzy.  ff  qucdveroBvixtozf.  loc.  cit.  Ut.f.  Maximilianus  Fauft  m  confil. 
1 J7.  orJwdt.  ii().  jf.p$rro  ubi  ita  fcribit:  in  numcrumCivium  afcirui, 
vcl  nativitatc  iu;  civitatis  babcns^non  tcnctur  in  pcrpctuum  ibi  pcr. 
mancre,ncc  ab  iftius  loci  Magiftratu  dctincri  Invitus  potcft,  fed  co 
etiam  diftcnticnrc  licitum  cft  ci,  domicilium  fuum  alio  traniff rrc,& 
emigrarc,  modo  id  malitia(e  non  fiat,  L.  ordme  15.  jf.fen.ff.admHni' 
cip.  L.  in  bfllo.  1 1.  ff.  de  capttu.  &  pojlltm. 

AMPLf- 
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A M P  LlTTllRrTEC U  N  D O:  t ut migrarc liceat,  cti - 
ad  operas  teneatur.  Ratio :  quia  opera:  Dtc  Ot)C«: 
%0ft!»MCU|J  re^uUriter  a  rufticisnoftris  tanti.m  occafionc,&contem- 
pYatione  bonomm  dcbentur ,  Ergo  poflunt  ruft.c.  prxd.um,  inquo 
hscrent  talia  fervitia,  dimittere,  refutare,  vcnderc,  atq.ic  ita  fc  ab  il- 
lisliberare,  Co\txn%h^mifi.txecm.^.  l.C4p.  ^.p.j  f.  vidcquaelcnph 
inpatrociniodebit./).  i.q.  <?.«.  X*''^' 

AMPLIATUR  TERTIO:  tetiamfi  migrarcvelintre- 
liglonis  mutanda:  causa,  per  textum  cxprefTum  in  ReceflTu  Imperii  d. 

^o<kUx  «iifcre /  mid)  Dcr  g^urf 'srjTett  %\\r^<\\  /  viib  ^mxm 
9Snttcrt{)aiicii/bcr  attcn  jXc(t>itcin/c&cr^itgfvur<jirc{)cii  Coiifeffion  ati» 
fStr^t^t/voiifeatcr  if;rcr  OvcUtitoitm^cit/mtpvnfcrtt/  aucj)  bcrSbur 
fiufcii/  ^•i'tr|tcu/  »tt>@tau&c:i  t>i^  I)ct(t3cn>:)vctci)»iaul)Cit/ ^iir* 
(Tcnt^ititibcu/«$!)ta(tcn  obcr  ^^lccfcn/ttitt  t(;rcin  ^\5cib  tonJ)  ^titbcrit/ati 
an&crc  Drtj)  jtv-^cu  /  v-nJ)  fici)  ni&crtl;un  tvollicfry  bciicn  fott  fofcfecr  ^tb- 
vu&'5tu5u.vaiut)C3o'fau(fuu;  if;rcr  /oaab  m^a  ©utcr  /  (;c3cnjtitt0a« 
d)cn  ttlitcticn  %Ux^  Dcr  ictbaif^cnfcbafft/\>!t&  07ad)(?cwr/  tvtc  ca  cinc^ 
icDcn  Drtl)^  «on  2K(Cri>  ()cnDb(tc()  (;crbracftt  / vnl)<tctfa(tcn  tvor£>cn  tf?/ 
»nt)cr(;tui)crt  tnanniv}(tff)Ci5  ju3c(a|Tcn  vmiD  bciviKi^ct  /  au:f)  an  il^rcit 
(S^rcn  ^nb  >pp»^fKcu  aKcr  ^iw^  vitcnt^oltcu  fci)n/  J)oc&  foK  5cn  Obri^- 
fcttcit  ani()rcn  (Scrcc()tl.}fcitcn\)nub  ^"^crfomtncn  J>cr  icil^atijncit  f)a(' 
bcu/bicfc(t>i.tc  (cbi 3  5u}c^(cit/  o5cr  ntc^t/  (;icrDurcf)  uttf)ig  ab^cbroc^cit/ 
o&cr  bcnommcnfc\)U. 

LlMITATURt  autcm  Conclufio  noftra  P  R I  M  O :  ut 
alio  mtgrarc  liccat,  dummodo^non  fiac  malitiose,  Cafpar  Zieglcr  jj. 
clvitas.co.tcliil'.  i.  «.48.  6"  jo.  Fjuft./tfc  (tt.  Biixcoa.  /oc  1  t  Itt  f.v.  g. 
mutandi  judicii  causa,Mageru$ «.  n  7  .ffquod  ve  Nam  domiciliura 
mutaturus.fi  jam  porrcdo  contra  eum  libello  cx  abrupto,  migrare, 
tentet,  pracfumicur  dolofe,  ad  eludcndam  prioris  Maginratus  juril- 
didionem  migrare  vclie,  Z^Jusd.loi  cp-^nHcum  lieu.ju...  tftus  Rofa 

corb.prait.foniif.c.  lo.n.  lo.  Confer  fcic€ammcr<}crtcl)t^.0r£)nuii.3 

p.  l.ttt.  I  4.  pcr  tot. 

LIMlTATURtSECUNDO:  dummodo  realitcr  fe  alio 
transfcrant,  BuxtorF./of.  itt.  quo  facit  textus i.  I  o,  n  ad  niu  .nw 
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ubi  PaulusICreipondit.-domicilium  i*tlo  tiamfern.  Confer 
M«g'. rum  f.!p.  \6,n.\%j,  (f.  quod vtrd. 

LIMITATUR  t  TERTlO:  utproccd«inhomFnibus 
liberii,nonvero  propriii,  vcl  glcbat  addidis,  l.  ftcolonic.de  amc.& 
ccmt.hb.  (  i.cMt/  Ptnmq.  .  i.Buxtorh  loc.cn.  illi  enim invitodo- 
minoreccdcrc  non  poirunt.  Prout  Joan.  Hcrman:  Stamm  ^/f /wi? 
perjotui.hb.  i.c.io.n,  S.  hu  verbit  tradit:  liominesproprii  doroinura 
iuum^dcfcrcrc,  &  co  mvitoalio  c^omicilinm  aiitcoioniui  fu^s  tra-  s- 
ferre  non  ponbnr.    (S^ur  PfAln  imH'£>tmm(i/  ttt.  h.ff.(i  Mm 
^\\(X}/pc,l.f:qtajprjjttumlJi:,lcnicod  dtagric  v  inf.lth.  1 1.  Anduas 
Gai!.  d.  f.  8.  dt  arreftisntt.  l  j .     #4.  quod  omi  ibus  hou  inibut  pro- 
priis.cuiuscurque  con^Jitionis  ctiair  cxiftart,  communr  efic  rcribit 
•Arnifatus,  i.  dertp.  cap.  j.  n.  4.  Gaii  de  v^rrtjl    8  ».  1  {.  ubi  aitiqui  c- 
nim  fervitutera,ratioue  fubicdionis,  velfeudi,  aut  aiia  decan/a,  ai 
teri  prarftare  tcncntur  non  pofTuiit  in  praiudicium  don  ini  Jocun. 
mutaie,  &  alio  invito  doroino  domicilium  ,  aut  colouias  (uas  trans- 
ferre,  ttx.  i»  IJtqutt  pradtum  c.  de  agrtcol.  &  ctnftt.  hb,  i|. &tnd.  l.ftco. 
kni  c.  todem  ttt  &  Lucas  dePcn  ihid.  per  totum. 

L  1  M  l  T  A  T  Ll  R  t  Q  U  A  R  T  O  :  ut  conclufio  procedat,  fi 
lus  communc  fpcaemo»,  Principei  enim  vd  civitates  huic  dcropa- 
rc,ftattuoque  prchibcre  pofiunt.ne  fubditi  emigrenr,  vide  quci  AI. 
iegat  Buxtotf.  hc^ ctt.  Magcrus  caf.U.n.  ity.  &  i  ly.  f  quod  rtto , 
quod  taraen  fclicitam  dubitationem  rccipit,quia  contraliberiatem 
civium  Roroanorum  tendit. 

L  l  M  I  T  A  T  U  R  t  I N  T  C  :!  dummodo  domino  fal- 
vum  fii  id,quod  pro  iure  emicrationis  folvi  folet.vulgo  tic97(l(^)|T<ur 
2ttfcl)cg/  Zbfaf}rt/  ctitZUofm^kectClmp.de^nno  if^s-fl-t^O 
ahinmftua-deAnno  1594./.  vnn&fo  vic(ti(<^n3fd(|^<  Gaii  hc.  ut. 

cbs.  i&.n.  10.  Fauft./flt.«f.</i(7././)emRauchbar,p4rr.  i.q.  tj.n.i. 
Ziegler.  j/.  civttM  conclus.  x  n.f. 

Nf  qt:e  Iiis  t  obftanr  arsumcnta  fup.  pro  negativa  allata.  KSn; 
AD  PRIMUM  RESPONI  ETUR  Caroll  n-agniconnitutionen^ 
proccdere  tantiim.iiquis  dtRegno  Jn  aliudRegnum  migiet.non  vc 
rofideunolocoinalium  eiusdcroRegni  vcl  Imperii  Romani ,  & 
n^agis  interfilios  fuos  quam  interalios  Hatucrc,  atq;  inttripfos  tan- 
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to  maioiem  conaudiam2<:  paccm  ftabiliri  voIuKTf. 

AD  ALTERAMfllESPONDETUR:  conflitutic- 

ncmCaroli  Magni,  Fridcrici.S^  Hcnrici  ciu?dcni  filii,iiiobfcrvanti- 
amnonnoviircDommicusArumacui cir.arr^^yi.ubi  tradir.  la 
clara  colligicx  conftinnionc Sigifmundi  Tmp.qu«  cdfta  «^^«^1" 

bcrnx  r  4 u.  ibi  ©0 tft vii^/mtf  mand)fa(tt<5cr ^fa^ furSracl)t/  »tc 
nod)  ^ciiftig  ^a^i^  (jrcftct:  CBittvtK  »n&  5«if5^aitbrutt6  fn  v^nfcrcti 
liin^cn  finb/^on  fofrf}cr  ^pfadw^cr  ti^c^icn/^wifc&cn  ^tc(^crKn  l^ctp 
ftdjcn  ^tiD  :a:>c(t(tcf)cit/  v>nb  ancf)  Dcn  etaftcn wtti&  ait&crcn  btc  folcOe 
g>fa(bnr3cr  ubcr  DicgiKbcitc  ^n(  ^nb  bcr9itcf)tuit?  m  Sf?cr/\)ub  aucO/ 
»bcr  §,h\\^i  J^ctnrtc&  ^or^icnanbt  /  tnb  anbcrcr  ilont^  £)rbnuitij  ^c^ 
fct5t/ntct)tauifI;Jrcnctnjunc^titci^^^        &  ulco  ihiu.  Ciroli  fj»  pa-^ 

tn'«  Biillam  itnovavic,  Coafcr  cum  his  itotita  Magcri  cap4  i6.     1 1 7 

AD  TERTIUMfRESPbNSIO  pcti  potcftcx  ipfa 
aurca  buHa  ctp.  1 6^  cuias  vcrba  fic  fc  habcnt ;    Cartcrum  quia  non 
nulli  civcj,  &  fiibiiti  Prin:cipum,Baronumj&  aUorum  hominum,  fi- 
cut  frcqucnsadnosqucrc!apcrduxir,iugum  ordinariac  fubicftionis 
quxrcntcsabiiccrc,  imo  au(u  tcmccariocontcrancntcs,  rnaliarura 
Civitatum  civcs  rccipi  fc  procurant,  &:fr«qucmius  in  praetcrito  pro- 
curarunr,  &  nihil  omims in  priorum  Dominorum,  ques  tali  fraudc 
prxfumpfcrunt,  vcl  prxfumunr  dcfcrcrc  ,  Tcrris  Clvitatibus,  Oppi» 
dis,  &  Villis,  corporahtcr  rrfiftcntcs,Civatatum,  ad  quas  hoc  modo 
c  tra.  sfcrunt,libcrtatibui  galidcrc  ,  &  ab  cis  dcfcnfari  contcndunt, 
qui in  partibus  Alamaniac  Pfalburgi j  confiicvcrunt,vu!g&ruf  r  appcl- 
Ini^    Quoniamautcm  patrocinari  uon  dcbcntalicui  frau$.&  do- 
l«s,dc  Impcratoriae  porcftat»$plcnitudine,'omnium  PrincipumElc- 
6lorum,Ecclcfiafticorum,  &fctu!aciam ,  fano  icccdcntc  confilio, 
cx  ccrta  fcicntia  ftatuimus ,  &  prrrfcnti  lcgc  pcrpctuo  valiiura  fali- 
ctmuf,  quod  ptsdifti  civcs  &  fubdifi, eif  quibus fubfunt,ralitcr  illu- 
dcntcs,  &  in  dmnibus  tcrris,  iocis  &i  l^rovinciis  (acri  impcrii,  a  prx- 
renti  diCfinpoftcrumcivitarum,  in  q»tt^riimCivc$  f.\!i  tiaudc  rccipif- 
(cprocurant.vclhadcnus  procura.u-:  iuribus &libcrtatibu$,in  nul- 
lo  pntiantur  nifi  ad  huiusmodi  Civitaics  co  Do^aUtcr     rejltter  tran- 
feuntesM<\^t  iarcm  fovemcs^continuo  v^r/&non  fidcrcfidf  ntiam 

  fac  Cfl- 


^FASTIO  DeCIMAOCTAVA,  Ilj 

facicntcs,dcbita  oncra  &  municipalia  (ubcant  in  eisdem.  Ex  qui-  %9 
bui  vcrbij  apparcr,  quod  tunc  tantum  civcs,  vcl  fuditos alienos ,  in 
cives  aliarum  civitarnm  rccipcrc  pcr  hanc  legcm  vcritum  fit^cum  & 
quam  Jiu  civcs  ic  fubditi  alrcriui  fiint ,  altcriusque  in  tcrris  degunr. 
Quod  li  vero  anriquo  domino  rcnunciarunr,corporaliterque  alio  fc 
transt  ilcrunr,  luoc  illos  rccipcrc  nullo  modo  prohibitura  fit.  Ita 
Buxtorfius  bc.  ftp.  cit.  lit.  f.  Idem  ferc  iisdem  vcrbis  tradir  Maj^crus 
cap,  i6,n,  r  1 7.  cum  qnoconcordar  Arumaeus /^c./ip.cir.  vtrs.c^fane. 

Ubi  tair:  aureambullam  «on  indiftinAe  rmigrarioncm  vf- 
tarc,fcd  pravatn  confucrunJncrn  *'^nr  v^qcnrcro  tantum  tollcrc.Vulr 
crgo  cum,  «]ui  in  fraudem  fui  furcrioris  fc  in  civirarcm  a!iam  afcr'H, 
ur  ci»is  prfvilcgfis  &  df  fcnfione  gaud^ar,procurar,  &  tamcn  in  loco 
habitarionii  priftin*  pcrmancr,minimc  ex  dolofa hac  &  fraudulcnta 
rcccptione  iuvari  dcbcrc/cd  pcromnia  priorum  Domino»"um  iura 
falvi  pcrmancrc  ,  ram  rcipe(J>a  perfon  r,q\i3m  bonorum,  &  rcdc: 
Civis  cnim  co^nofcirur  ex  munr r^Su^j  &  honoribui ,  L.  ctves  y^c.  de 
incol.  Rol.  a  valle.  conf.  7^.  n.  ^  8.  vol  Cum  cr^o  non  munera ,  nec 
honorcs,  aut  onrja  civitatis  c:ny,  in  quam  adfcriptus  eft ,  fuftincat, 
iniquum  forctjcum  cmokimcntum  eiuspcrcipcrc ,  L.  fecundum  10. 
dR.I. 

Fr  paulo  '  pofl  .'non  cr:;o,  mqnir ,  drcifio  ad  ru^r  jqui  rclido  }^ 
priorisdomicilii  loco  ad  aliara  vcretranfu  civitatcm,  pcrtinct,  qui 
ut  pcr  conftirmioncm  domicilii  vfrutefticirur  civii,  d.  Ly.  c.deincol 
Rol.  i  valled.  conf.n^,  n.  tp.  &fe^ff.  ita  alrer  illc  ,  qui  prius  domicili. 
um  rcriner,  cius civiratis,  cui  afTcriprnt  cft,  falfus  civis  c(Te  pcrhibc- 
tur,  Sc  nominc  Gcfmanico  vetufto  ^fCiihftt^Ct/  nominatur: 

AD  QU  ARTU  MfRES  PON  DETU  Rrquod  Bodi- 
nus  hac  in  rc  lc gum  civilium  placita  non  fcquarur  :  cumquc  foedc- 
ribus  dc  non  rccipicndis ftxdcraris  cfaufula  in(crirur,proprcr  fprcia- 
lcm  convcnrionc m  omncs  fo^dcris  parrcs  fcrvandae  finr  /.  1.  depaciis. 
quod  vcro  Dani,  Scori,Angli,  &c  Ncapolirani  rcgnis  exirc  vcrantur, 
firproprcr  prohihirioncm  luprrrcrij,nni  hac  irT rc  i-iri  ccnvnimi 
rogarc  porcft 

ADQUINTUM  t  F  ESPONOETLIR  :quod  iurisdiaio  Sc- 
natui  in  cives  conccfsa  non  rantar  Cv  imporiantiap>ut  cos  fcme)  in  nu- 

^    Q^  _  iTcrum 


54 
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meriim  civium  adfcicos  poftca  invito$pcrpctii6  dcrincrc  po!i»nr,tcd 
adhucctiam  diricnticntc  (cnawliciram  (iccivibus  domiciHum  fi^- 
um  transfcrre,  &  cmigrarc,  modo  ma  iriofe  non  fiar,  Uordine  i  J  -  (/• 
peKult.  f  ad  Mumcipaletn  L. .  in  betlo  1 1.  ff.  decaptitt.cr  pojlltm..  reverus  ita 
Cafpar Zicgler jf.  imtas.  conclus.  i  n.  48.  &  feqq.f.  ^97  &ff1* 

AfiterRcfpondcripotcft  ad  antcccdcns  cum  Rutgcro  Rulin- 
do/>.  ^.decommtfsar.  ltb"/.cdp.  ^n.    &  MartinoMagcroi^4/im4fi* 
armatacdp.  16.  n.x  i cum  feqq.  cVitnitt  ctiam  protcftioni  renunci 
are  poflc,   fpontc  fcfc ,  absquc  pa6ka  racrccdc  proccclori  fubdide 
Cam  cnim  fubmiffio  illa  in  clicnttlam,  ad  ipf^rnm  dunt ixar 


runr. 


clicntum  propriam  utilitatcm  inirio  fadam  eirc  ponamuf ,  ca  qui- 
dcmintentionc,  ut  quandocunquc  t  Tfii  liberct,  rurfuscxirc  tutcla 
licerct,non  quidcmutaraittcrcnt,  fed  illibatam  potius  rctincrcntli- 
bcrratcm  fuam,  &  clicntcf  abs quc  pafta  raerccile  aliqua  protcdlori 
fe  fubdideriotjUt  cius  nempc  armis  potcntiaque  &;  confilio ,  advcr- 
fusaliorum  violentiam  dcfend€rcntur,nihil  fane  obftat,  quo  rainus 
illi,  qui  taliter,  ut  didlum  cft,  ful  folius  caufa  Prote Aorcm  cUgc 
runt,  pro  libitu  rurfuf  illi  tutclac  rcnunciarc ,  atquc  in  priiiinam  (u- 
amhxitatem  fefc  rccipcrcpo(Tint,4rg«wew.  L  1.  (f.exailis deinderegi 
bt^ff.  de  origine  lur.  l.  mhil  inpr.  de  captiu  &  pojl  limin.  1. 5,  &  /.  natu- 
ralem  in  pr.  jf,  de  aquirend  fer.  domin. 

Idcmt  Magcruf  paulopoft  ita  pcrgit,  quod  autcm  lib-rpo- 
pulus,  qul  fpontc  &  gratuito  (efc  in  alicuius  clicntelam  contulir ,  ea- 
dcm  fcrurfum  proUbitucxoncrarc  atquccximerc  poftit,  cxcoin 
fupcr  liquct,  quod  quaelibctpaAio,  ob  uiiiuf  duntaxat  utilitarcm  fa- 
ditm  cosqttc  tantum,  quoufquc  illi  placct ,  &:  non  ultra  durare  ccn- 
fcatur^tdcoquc  ca  parf ,in  cuius  commodura  paftum  fuit.ab  co  fcm- 
pcr  rccedcrc  poftit,uti  ad  hoc  cxtant  tcxt.  manifefti.in  l.penult.cJe  pa- 
ais,  l.fi  quis  in  confcribendo  CodAt  Epifcop.  &  cleric.  legregim,  leg.JltpuU' 
tto  ifta  (f.  tntercertamf.de  verborum  oblig.  cum  pluribuf  aliif  textibus  ab 
cddcm  Magero  allegatis,  qui jf. praterea 

o  Ita  t  pcrgit:  prKttrea  fuppQnimuf,quad  in  hoc  cafn  protcftor 
cliinicf  n  gratiaquadam  ad coruHdcm  pctitionc m  in  dctenfioncm 
furccperir:  At  gratiam  ,  bcncficia ,  &  fimilia,prxfcrtimhic,  ubi  ci 
Tnaeisdicncum,  gcficaniuf,  qua»    utriuiquc  gratia  concctTa 

  vidcn- 
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v.dctur,accepurepud.«cpoHc,inquittext.  m  l.  fi qut,  m  (onfmhm 
Ao.  19  "ctb,  Doaor.Cod.de  paa,s,&(ap.4d4pojiol,c4m,  ubi  CanomP 
de  regular.  ar  mterpret.  plura  alia  apud  cun  Jcni  h.  i ,  6.  &feqq,  vidci. 
pofjunt.  ^'j  ii 

AD  SEXTUMtRESPONDETUR:  quod  emphy- 
teiua  non  polht  relinquere  emphytcufin ,  f,  dominus  dircaui  Hoiu 
confent.re  rer.unciationi,  Ratio  cft  ilta:  qu„  d  emphyteull,  detui  pto 
certapcnfionc.  Vabfeu, ^g.  „.        ,„  emphyteufi, 
ubi    cx  quo  idem  d.cit  clfe  infeudo,  li  fit  datum  pto  certo  lcr vitio : 
idcmque  frcundum  MagerHrn  in  prot-Aioht ,  fi  conft.iuta  (it  pro. 
certa  merccde  :  cum  ci- o  dominu,  dircdus  peiUiouc  iivc  canonc 
emphvteuticoprivarctur.ficolonu,  difccdcret  ,  &  prxd.a  cmphy  • 
teuti  -a  deter.oia  fierent,  non  poteft.colo.iu,.  quiexconttadu  ul- 
tro  c«troq-,cobligaroriodon.,.  odevinau,cil,pradindclcrerc..xrir. 
l.no»iduno(.dtcom.mpt.  l.fimt.deo&^.  las  ml.  i.  (.demm- 
pbjteut.    Qua  dcrc  p!ura/^^.</«iy?. 

P  t  S E  P  T I  M  U  M  ab  auihotititc  petitnm  R  ES  P  O  N- 
DET  V  R  .'Itcctunu,  vtl  altcrncgativam  tcncat  plurc,  tarocn  pro 
athrmativtftarc,&  interdominum  &  fubditimi  haud  exig.uum  di- 
verlitat.s  rat.onem  cire,  qu«in  fcq.  q  .«U.  m.nifcfta  het. 

Atque  ita,  t  quod  (ubd.tu,  pro  lubitu  ex  civitatc ,  non  ita  ah 
cmphyteua  difcedcre  pofrr,  indicarum  tnit.  lo.  Decenib.  t6^7. 
in  caufaConradiTreibcT  ?ii  .^'iffCtlfVaiMc.quemdircedcntcm  a  villa 
emphytcurica,Georgii.sBcnnov(;iccnriUh/c..ravitarrcftari,difcedc- 
teniautem  finc  vcnia  ex  municipio  prxfedus  loci  D.  D.  libcrare ,  & 
ad  fuam  lurisdidioncm  retrahcrc  volebat. 

Quod  ficrgorubditiprolubiiurcccderepor,unt,multomapi$ 
id  faccrcpotcrunt  c.k  caufa,vcluti  ob  nimiam  favitiam  domini ,  ob 
quam  lubditi  a  lurisdidione  corum  cximi,  &  impune difcederc  pof- 
sunt,  itaquod  h  domino  repeti, &rcvocari  ncqueant,  Gail.  ,.els 

I7.».4 

Idcin  t  de  arrenis  r  ^.uhi  tradit-  quod  etiam  ad  fcriptitii 
coloni,  &  fcrvili,  conditionl,  fi.bditi,  v^Ctbili^cnc  Uhtivm  tribusno- 
r.isirTium  cafibus  dircedcre  pofsint  Primo  fi  propter  tyrannidera' 
dumini  fiibco  diuiiushabitare  ncgueant.per  notdta,  Ol.fei  v.,i.  1,1,. 


»7 


40 


4» 


41 


Oblcrvatio.  i7»Sccud6  fi  dominus  fit  «««'a^tus.n  B...nua.  I-^^P"ii 
pern^tautntraaat.fraa^pacUttb.i.c.  «j.  Tettio:  »  o)' 
tcra  ncct  iTacu  aliracnta  ibi  haberi  nequtan  t:  utputa.fi  fundu»  lu  aut 
a.cno(a  vut  (ixofuj.  &  itacontumax.utnuilacultura,  quanton-vls 
niigenti,  fruftaofu»  elTc  queat ,  de  q  iibui  cafibu»  vide  Lucam  de 
Wadiil.  l.ricolomScMtnoch.recHp.pofs.  rmed.  lo.  mw.  ^ucum  (eqq. 
q-aia  bii  cafibuslicitum  eft  coloni»  &  fubduii  doroinum  defererc,& 
ie  ad  ali*  loca  trantferrc. 

Qaid  t  autcm  iuti»  fit,  fi  hocmalitiofc  faciant,  &  sn  dominu» 
ptopria  autoritate  eo»  apptchcnderc  poffir.vidc  apud  eund.  Gail.». 
1 6.  &  17.  

^VJESTIO  XIX. 

AN  DOMINUS  LOCI  VEL  HOF- 
MARGHIyE  POSSIT  SUBDITUM  SU- 

UM  PRO  SUA  VOLUNTATE  ET  LUBI. 
TU  EXPELLERE? 

Summaria. 

1  Occafio  qttiftmis^  &  cafus. 
t  Katto  dubttanii,  } .  authorltat. 
4  ludicium  ftrttorumt  j .  attthoritif. 
g  Tundamentum,  7.  8 . 

9  Cur  fubditHs  pro  lubitu  migrarey  &  domintu  tum  non  pofsit pro  luhi- 

tu  txpellere. 

i «  Idem  infeuditi  it.&  (juibwdam  contrailibtu  vicifittHditiariis,  1 1, 

ut  tn  mandato,  1  j .  dtpofitio. 
1 4  Tavor  libertatis  multtm  operatur. 
I  f  Contrartum  an  in  homimbus  propriis,  1 6. 

1 7  Qutd fi  debiufervitia  rufiici  recufent  f 

1 8  Qutd  ft  infoltntes ,  &  refraltartj  exiftant^  1 9.  praiuAciim, 

10  Etiam  domini  »b  ftvttiam  co^t  poffunt  ad  veiidenda  dominia. 
1»  Condufio,  x.prMudictum. 
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^AESTIO  DRCIMANOS  i,^ 


HUict  quacftioni  occafionem  pracbuit  impcriofa  6c  autlax  quid5  , 
Vrrago,  C.E.qux  tolerare  no^cbat  in  liia  hofr  '    •  •    •.baicum ' 
qucndaH  ut  cumq;  refracSariu^coq;  nomineadcoi:  uccfi 
ac  quidc  afpiccre,<5c  aditum  ad  arccm  pcrmitterc  vtUet  uCiu, ' 

uc  cum  aliqujdo  mandatu  Principis  eide  porrccflui in  Cv  uij  cctum 
vcnirct,accepto  madato,loco  ruip\  e  alapa  ei  diirct,  ^  pc  1! ca  litc  in- 
ttr  cos  naca  frequcnrer  peteret,eum  ex  pago  opelli.  liliterati  tpu. 
tabnthocfacile  pcrmitendu  eflc  proptcr  hanc  Raticnequia  fubditi 
pro  lubitu  fuo  poflunt  ex  pagis  migrare,erg6  poHunc  .ctia  pro  luLitu 
dominorem  cijci,  nc  fint  mclioris  conditionis  lubditi,quam  domini. 

Huiustopinionis  vidctur  cflcWatthiaiStephani  h.  i  dt  iurudUt  f 
4.  7.  mmb.  iMiurtidici.  notfU.  wfeudu  n.  lo^.  ubi  intcr  efledus  huius 
iurii,quoddomini&  Nobileshabentin  fuoscolonos  <Sc  (ubditos,etia 
hunc  rcccfct:  quod  Dominus  pro  lubitu  rufticu  pofsit  dc  tcuiJo  deji- 
ccre,alioq;  transftrrc  Sc  pro  arbirratu  fuo  pracdia  vclipfc  pofsidcrc, 
aut  cx  iUis  villam  extruere,ad  quod  alle^at  Hufanum  di  pro^ni^bomh 
nihm  cap  7.  w.  7;,  &  ctp.  1  w.  5 1.  . 

^  Pcritiorcstvcroiudicabatjfubditosfinemagnagraviq;  caufaexpel- 
li  non  poflcidq^  idco,quia  fubditi  ius  civitatis  vcl  mcolaius  (ibi  qux- 
fitum  habctiacqui  ctiamPrinceps  ius  alteri  quaefitu  autcrrc  no  potefl, 
vidc  intcgrBtraaatuPetriAncon/dePctraPlaccntinil.C, dnuttiiuiji- 
to  nonll. perPrwctpcmydcsiUciuot  coclufioncs apud  Anton.GabricI.  L.j • 
de  jur.  qnxfit.nou  toU  Brzmsicthdecad.  \  .confult  6,n.  <^i'^^l  Myn/, 
cm,  4  ohs.  9,  Quod  t  autcmin  tcrminis  Nobilcs  rufticos  luoi  pro 
lubitH  fuo  cjiccrc  ncqucant,  tradit  Cafpar  Zicglcr  tnioncivjiombut  juu 
f  SobiUs.conclw  i.w.i85./.i86.ubi  teftatur,  quodin  provinciis  faxo- 
nicis  ncq;  frcqucntctur,ncc  applicari  habilcfit :  <Sc  quod ruftici  non 
pofsintabqi  cvidcnti  caufa  pcr  ^obilcscxpclli,  n.  1  >).prcclcf  tim  cx 
fcudi^Iuis» 

Sivc  enimtfuftici  bcnopofsidcat  cefitica,fivc  cmphytcutica,ncu- 
trocafuNobilcs  fnRufticorum  bona  fc  intromitterc  prohibebunrrr. 
Ccnfiticaenim  praefupponut,Domfniu  tam  dirc(ftu,  qua  utilc  ipforfi 
cfl^cRufticoru,&:n6 domini,cui  cenfus  prxftatur, ^onjittut. Klccf. <  9 />.  j 


tn 


i 


lo 


1^0 


^jSSTIO  DSCIM4N0NA. 


inor  yr^fenbec.  conf,  6z.n'{w.  i  x,p.  i,loh.  G^tdd,  adcap.  i  defequdjlrat' 

^yofsefsion.nHm^i 6  SzhtzA^r p.  ifeud  c.iunm,^^  Vnlu  llib.i.F cap.  Jt  n.S 

Ccnfus  fiqui'l?m  OyWrnr      rc  n-^ra,  Mollrr:  decdp.  ^9  num.6, 

Hoc  cafu  t  cum  Nobilibus  nullum  compctat  dominium,  om- 

ms expcllcn Ji  potcftas  ceAat,  ctiamfi  per  ccntum  aut mille  annos  cc 

fu$  non  fit  folutus,  Cardin.  Mantic*  lucul,  yatic.  lib.zz  tit.  3  ,num.  1  o. 

Mcno:h. /ti.  ^ .prxfumpt.  lo^.niim.  \  l.    Pariter  fi  bona  Cnt  cmphy- 

teutica  a  rufl:ici$  pofsefsa,  largicndum  omnino  cft,  dominium  utilc 

penes  co$  cfse  ,  d.  conjlitut  j p  in  pr.  p.i.l.  i.  jf.  qm  m  perpetuum  f.  fi 

ager.  vtHigaUpet,  PsLtiCcojif  50.  «.  z r  hb.i.  Alaar. Valafc.  dejur  Emphjt. 

qut(i.  r  j.  n.  r.        5.  in  «ojqac  una  cun?  urili  Dominio  omoccmo- 

Iiimcaram  tran$!arum  t^z^peregrin conf  1 1.  w.  X  j  volum.  i.An  Ir  Kni 

chenlib.  i.  depad.  vefiit.cap.  i.  tj.  i  g. 

NotoriafTi  t  vcroc(l,qaodquoaJ  commoda  fundi  Domini 

am  urilc  longe  potrnriuf  fitDirecio.  Cravtl.  corjfl^i  l.  fi.^<.voIum.^ 

KMichen.  d.c.i.n.  u.Vndc  cmphyteuta  circa  illud  ut  Ic  Dominir.m 

multa  facercpotcft,  ctiam  inconfulto  dircd^o  D^raino,  dc  quibuf, 

Man:icarf./ft.  ii.fir.  iS  &th.  t.h.  \6  Donell.^  comm.  i^.&ibid.  D. 

HiUtger.  Anton.  Taber.decadt^.error.prag&c.  f.  Rntger.RuUndinvoto. 

I  Camer.  num\.  poft  Elbert.  Leon  de  mre  Emphyt.  &  vot.  i.  ».  j.  Stephan. 

Gratian.  /(';.  i  discept.  forenf  cap.  577  num.  zj.  &f^]q.  Rclinquitur 

crgo  ,  qaod  ruilici  ctiam  emphyreut*  non  pofTint  aSsquc  cvf dcntJ 

caafa  per  nobilcs e  fandis  Tals  cxpelli.  Don.  Gars.  Majlrtll.  p.  x.  dccif 

x^l.n.  II.  lofefk.  Luiov.decifper  i4ftj.n.  4.cmtnpii]to  qu'_dpro- 

bctur  Dominam  ipfam  Dircftum  fundo  lilo  ob  cvidentcm  ncccfli. 

tatiscaaQmopushabcrc,  Alvar.  V^ih^cus  dejur.Empbyt.  q.zz  n\' 

peribiallegat.    h^.Zifg\cr,loc.cit.n.ii6.  cumaliquotfeqq 

Ratiotdiverfitatif  autem  ,    &  quarc  fubditui pro  fuo  lu- 

bitapofTitm!grnc;Dominufaatcmnonp  mteum  pro  fuohibitu 

cxpcllcrc,  cft  ifta  :  quia  fubdf tus,  ficut  quilibet  aliuf  ,  iari  8c  fa vori 

^^oxtnnnciu^ootc(i,arg.l.ftnid.'X4i.ff.dem  ,  j... 

iltsc.(latuimus,z'.  ext.de regular.domiaai^incm  fubdicumiure  L 
prlvarc  non  potcft. 

Idipfrtm  t  bcn-  ajrnovir  qaoque  Oldentorp.  m  clafs  forenr^ftt 

lallus 


4 
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OTMSTIO  DBC/MAKfONJ, 


  lir 

ftll'  refutare  poftit,feudu,&addi^rn  ficri7ofliTrquidaineptedifpu. 
tat.^u.a  valct  fimilitudinis  argumcnifi,  cjno  /ic  ututur :  Donunus 
nn  poteft  JnvKO  valallo  bcneficii,  auferre.Ergo  c6tra:ncc  vafallus  re. 

renucwtDomino.  Cur  enim  fno  favori  no  ccdat  vafall»  / ./,  quts  n 
c,n  owmd., dc ,  At  domino  non  arquc  l.cct  fuodcfcrvirelucro 
ad  quodin  fatiabili  fempcranbclaretadfedu, 

Imotquodplusertctiamincontradibusultro  citroque  obli- 
gatoriis  unus  k  contradu  rcfilire  ncquit ,  altcr  autcm,in  cuius favo- 
reai  contMhitur.favori  luo  rcnunciarc  poteft,  L.ji      z>. dcpactu 

Sic  licet  mandatarius  tmandatum  femcl  fufccptum  CTcqui  de- 
bcat.  ft.  nundatum,  ii.mfi.  demtndate  mandans  tamc»  rc  adhucinie- 
gra  mandatum  rcvocare  poteft,  f  niUquvqtiew(l.  eoa.  uhx  vide,  qu* 
lcripii,utua  mandatum  folvatur voluntatc  folius  mandantis ,  L.  ij. 
jf.  1 6.  jf.  nundau  ul)i  W  clcnb. «,  9« 

Sic  fi  t  apud  altcrum  ad  certumtempus  rcmmcam  de  pofui,  is 
antc  tempus  ctluxum  miiii  invito  non  potcft  rcddcrc:  deponcns  au- 
tcra  f^atim,  &  quandocunqne  voIucrit,potcft  rcpetcrc,  l.  i.f}.  tJUu- 
tem  ti  f  depopt,  quia  ciui  (ohus  gratiacondahitur.WeJcnb.  w.  7  rf". 
depojitt.  &  iflvito  bencficiura  non datur,  L.  invit»  69.  ff.  dt  R.  l.  L  mvi- 
riKij*./  4  ff.eode  >:. 

Concurritthoclocoetiamfavor  libertatis  civium  Romano- 
rum,fqui  fc  tenf  t  cx  p*rte-fubditorum,non  Dominorum. 

Quod  ex  Hufano  f  Matthias  Stcphan.  fup.  n,  j  allcgatus  in  co»- 
trarium  adduxit,  id  non  univcrfaliter,  in  omnibus  fubditis.fed  in  ho- 
minibuspropriis  tantumodo  vcrumcft,dc  quibus  Joann:Hcrmann: 
Stamm  Itb.  j  dejemt.  perioualnd^.  g.  tnftnttx  i,.:o  Hufan.  eaiu 
i  n  it  Jta  fcrib-t:  omnci  autcm,  cuius  cunque  conditionis  exiflut, 
etfiper  trigintaaiitquadragintaannosuniformem  canoncm  de  a- 
gro  fibi  concclso  folverint,  a  fuo  domnio ,  qtiandocunquc  ille  volu- 
erit,  pro  libitu  cxpeJli  indc  pofjunr . 

Quo3tin  quibusdam  fcptcntrio«alibui  rcgionibus  ("uti  in  Po. 
merania,  &  quibujdam  Vf  eflphalix  locis)  ubihomincs  proprii  funt 
durioris  conditionis.  quam  aJibi,fortc  proccdit.idcm  Stamm.  loc.  tit. 
H.  S.  apudnosautcmin  audituni,&:  communi  homiaum  iudicio  du/ 
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IJ2  ^VASriO  DECIMJNONJ.  

rurn.  Ur  ita  ne  proprios  qnidcm  hominesex  lins  Mindis  finccaufa  ex- 
pellendi  Facultatem  in  his  partibus  domino  profusliberam  enc  ludi- 
carem,inaliisautem  territoriis,  ubi  diverfa  &  durior  cftrufticorum 
conditio,  prcTdicftaiura  non  potcrunt  accommodarr,  Cafp.  Zieglcr, 
//:  N(?fc;/esw.  ro6./.  819.  Hocautemquod  di^lum  cft  fubditos  cx- 

pclli  non  pofse.' 

L I M I T  A  T  U  R  t  P  R I M  O :  nifi  debita  fervitia  rccu fent,&: 
iiT  eiusmodi  contumacia  &  refiftcntia  pcrfiftant,  tunc  cnim  pofsunt, 
cogi,  ut  fua  bona  divendant  &  alio  migrc.. t,  Berlickius  decu.6 5. 
Cum  quo  concordat  Carpzovius  f.  1.  con  t  » i.dejinit.  1 6.ubi  ita  fcri- 
bit :  Parumfanc  confultum  efset  domino  ,  fervitia  a  fubditis  atquc 
rufticis  cxigere,nifi  &:  inobedientcs  compcllerc  poftetad  priftatio- 
nemfcrvitorum.  Adeoenimcontumaxeftfacpifsiraehocgenus  ho- 
minum,  ut  &  debita  quacquc  officia  faccrc  recufcnt.  Qu^id  ni  ergo 
Domino  fas  erit,  vel  mulda  pecuniaria ,  vcl  carcerc  cosicoerccrc, 
quandoque  ctiam  panc  <Sc  aqua  cibare  doncc  usquc  corundem  corda 
emolliantiir  5c  contumacia  ac  inobedientia  compefcatur.  Quin  etfi 
nec  tum  fervitia  debita  prxftare  vclint,  quin  relegatione  puniri ,  & 
in  cxiliura  mitti  qucant,  dubium  non  eft,  quiim  &  alias  contumacia 
hac  pacna  cocrccri  foleat  L.  confentantum  8.  uhi  Ghf,  &  Barthol  c.quo- 
modo  &qnando  tudcx  Bofs  in  ttt.  dc  mulit.  n,  ij. 

LI M I T  A  t  S  E  C U  N  D  O :  nifi  alia  rationc  fcse  nimis  in- 
folentes,  rcfadarios,  fuisque  fuperioribus,  *  vicinis  graves  cxhibc- 
ant,  tunc  cnim  pro  gravitatc  fadi  Sc  delicfli,cx  iurisdidione,  quam 
Ijererunt,diftra6lis  &  divcnditis  fuis  bonis  exccdcrc,  & migrare  iubc- 
ri,  &  cogi  pofsunt  per  textum  ISloven.  ronft.  FJect.  Sox.  p.     confln.  H,ff. 

S)a  aUt  m  ^imt^an ik  ^fmbc fctitcg ^tmn  ®cr rcf)f  cittfub^ 
m/^nbbcficlbcniurisdiaioncximiert,  betfdb^cfo  crfctn  9)?ctnint^ 
tranferendi  iurisdidioncm  <jcit)an/  feU  iiiit  jimltc^cr  ©cflbtlf?  oDcr 
Q5cfan(tnuj5^cjTraffttvcr&cn,  CfiDinod)fcauc()  bcr  §rc\>cf  Dk  ^cr^ 
brcd)uni^  bipfall^  fo  ijrcf^  fc\)n/t)afi  bcr  ©cnctf6()crr  luac^t  f;atfc/  bm 
C8cvbrccl)cr  auffjticrfCvjcn/ juverf  aiiffcii/^rib  |kI)  aii 
l)tccril)mcciti5jcl)cn  ivcIUn/ju m:m\  mld)<iM(^ alfo na1)©c'c mp 
ficit  bcr  ^Bmbj^aubc crf aiit  lucrbcn  foiU  Adi.  Bcrlichiump,  1.  cond.^ 
yn^  lovers.velctiam  id^iu  dah.  56.  k  8. 
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Ubi  fcabinos  t  LipfcnfcsTta  rcfpondifse  rcfert;  ^abcilCtirc^lV 
tetf Kmcit  /  vnnb  fon^cr(id)  ctficfec  itull  if)ncn/  ftc^  v>cr  ^cn  iin^crn  \)icf 
?0?m^tvi[rcnfi(  vnfcrjTiinbcn  /  vttb  ^ic anDcrn  t^cn ijcbr:t)rftc()cr.(Bc()cr. 
fam  abijcbiUfcn/  t^ncnmic{)  vcrboffcn/  cnc(>  Mc  9)fluiifro^nc5u(ct|]cn/ 
fo  ^iibcf  t^r  tvof  fii3/if)ncn  von  tvcicn  folcftcr  il)rcr  vSnfrctv  vnb  ^Uijc- 
^orfitm  autfjuU^tcn/ba  ftc  if^rc  ©ufcr/|b  |k  vuDcr  cud[>  ^abciwaf  auf^ 
f<n »nl)  in  anDcrc  £)rfJ)  tld)  bCvjcKii fcKcn  03. 

Ncc  hoc  t  mirum  in  fubdicis  efsc  debct,cum  procedat  ctiam  in 
Dominis,  Laynman,/it.  yi  hMimoraU  tra^i,^.  cap,  ly.jf.  ^.«.j^.UjW 

Si  crgo  t  ob  nimiam  aipcritatcm  domini  pofsunt  prirari  domi- 
nio,  iurifdf(5Honc,  Sc  iurcfuo^  vcl  falcem  cogi  ad  vcndcBdum  ,  uti 
fcq*  quacfl".  oftcndam ,  ctiam  ob  nimiam  contumaciam  cogi  pofsunt 
fubditi,ut  divcnditis  bonis  fuis  aL*6  migrcnt.  j 

Qu^cmjd(nodumita  judicatum  t  cftin  caufa  Michaelis  Hillcn- 
brand  loon  (Sc:f;cuf)vinD/  quicumgravis  Sc  raolcftus  cfsct,&  pcricu- 1 
lofus  vicini$fuis,utpcrpctu«intcripfose  s :ntrixar,&tandchomici- 
dia  cimercntur,ciuscontumaciagradatimita  fuitpunita,ut  inprimis 
carccribus  conftringcfcturrdeinde  cippo,id  cft,inftrumeto  lignco  bi-  ' 
patcnti,  cx  trabibusconfcdo,  manibus  &  pcdibusincludcrctur,  po-  ; 
ftcaa  communitatis  convcntu  «?c  fufiragiis  excludcrctur:  porro  bo. 
na  fua  vcndcre,  &  falva  exjftimationc  migrarc  iubcrctur :  Scd  cum  1 
necobtcmpcrarct,  poftca  palo  prac  foribus  fixo  ipfiufusaqux  &j 
pafcuorum,Ql\ti)t)  vnb  Q33a|fcr/  intcrdiccrctur,deniquccx  pagocic  j 
<Jhi$  numcllis  imponcretur,  <ScadaI}quotmiIIiariarclegarctur  prtmo  \ 
Septembrt  i^^^.dc  rcde,  crcfccntc  cnim  contumacia  crcfccrc  dcbct  <Sc 
pi^mjdrg  cap.i.ext.  de  tejiibus,  Plura  dc  raodii  cocrccudA*con-  i 

lumaciac  vide  quatft.  fcq.  &c  quomodo  rcbcHcs  fubditi  m 
ofticio  (inr  (ctincndi,  apud  Andr.  Gail. 
l.obs.  17.  n.  8. 
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Quomodo  coerceri  pofsint 

infoletes  &:  contumacesf  &  in  fpecicLancifaf- 

siussiveHofmarchia^Dominus,  fi  male  fubditos 
tradet,  vcl  vicinis  nimis  onerofus  exiftat : 

Summaria^ 

I  UoAi  coerccndx  ccntiinhuU.  \ 

%  yiuthores  de  iis  agtntcs.  ^  j 

l  in  vuteria  meUy  4.  operarHm^  5.  coVeBanm,  € •  edttmis.  \ 

6  llemedut  aluj  ftcjuis  injtidicio  contumax  exijlit^  | 

7  Remedtum  unum  poft  alterum  awehendt  potcjl. 

8  CoerctttonesfuntarbrttrarU. 

5  Dummodo  cumjudictoeltgaHtur. 

I  o       domhuts  Uofmarclm  propter  infol:r.t}.tm  mhd  Ttonepmar^  vel 

ad  vendtttonem  cogi  pofstt  ? 
j  I   Katio  dukitandi. 

I I  Rcfponfio  affirmativa  Lajmanni,  i  i.Upftnger^  14.  Gailit,  t  f .  Texttu 

'&  interprctesj  i  tf.R4fi^,i  7.  exemplafimtlia,  1 8,  in  protectore. 

1  9  Refponfto  ad  rat.  duh.  | 

2  o  Gradtis  quomodo  ohfervandi  ? 

1 1  Ahfoluito  ftibdttorum  ah  ohedicntia  commodum  remediuw,  1 1, 

Ouid  ft  fint  $neroft  riri^i^  ? 
2, 4  Vicini  rtiah  intohrantia. 

QUombdo  t  in  gene rc  loqiiendo  contnnTiacci  &  infolcntci  fint 
coercen(li,  idoftcndir  Joan:  Emciic.  Kofihzch prax.  ctvtlttt. 
^odeccnttmacian.  4J  hi$  vcrbi$,cocrccnciae  contumacisc,  cxigcndap 
obcdientiie,ac  iarisdidtonii  tuendx  modi  funr,  captura,arr«ftatio, 
inco.rceratio  pftfonsc  inobcdiencti,accontamacfi:,L.f(^;;y^wf^;;ei<;;;j8. 
uhlglo!^.  vcrh.cogcndHm  Coclic.quom.6^quand.iudex(f.ft  vero  etiamuito!o(j, 
adverb.oijmimodo  inauth^deexlnb.  teis,  caprura  p»vnornm  (f.  f:n.ivffnp  . 

dc  fatis 


.u  i^tts  (f,  tut.  Ch  W,  w  con^  ■  p      tit.  dc  iufi.  (f.  y.  vtrf.  fimpltx  n.  8  dc- 
ncgatioauaicntis.feuiu.  omsj.fedajite.f 
hm.  utif.  w^ii?r.fcqudhAt.'opor$cffionis.  U  i  <f.  iubetdecoUat.bon.cap.i 
•  '        '     ^  vclfiuauumt,  '        '  ' imc.  tleftijuej} ^zhUuo^i' 

'onccparcatur,].   loo.  c/*;/nm;wCi  all.m 

'confua,  Hurg  de  iujl.  f  f . 8  $  .Bal J.  in  auth.  omnino  Cod.  ne  ux.  pro  mar. 

/.  i  ([•ftquis  m  m  vocy  uf. 

.  j  ■     i  9-    -V      .  iicommi^  ^  hrio 

Bald.  in  1.  qn.  ".m  lO.fT.  maqtdrattis  f.  L 

Hiirciitaiis:.  rfolui 
T  ^p^ratoO  itcni  cx  L •    •  ^  , 

endoi  pjum  clafs  t.  acl.i. 
onis,  ^lcfs.  tn  l,  afudi^.ff.  qudfuonetnu.  dicw  t  ff.  de 

Phiradfhist  —    -^-  •  •lKue)a. 

imnr  ri:.3./.4.f.li^     -    -         .  , 

ctn.  l.l  .tit.\.q.  I  i.n.xy.i<-  fenq.Sc  Ueedendo. 
iiilip!-' 
& adtnir.iftiu  .  ....... 

Duizcr.u%(.  ^.dca.iinmij}.  tut.  •  Rnftici "  ^'coloni  a-' 


tclam, 

^'tut 
o- 
:ular>- 


ad  faciendam  cdichicnem,  \ 

Si  cjuii  t  in  jadicio  contumax cxiuat,potcU  pret^ 
cepto.  vclmanumiirar.siu  •  ^  '  '  .  i.- 

mmtiiChaJf.praal  loc.& ^thiu  .   _       M-'rm  :  -t^ 

diftionii  punirc. U/.  mff.  potnales. ;  »i  feqq, ; 

ff.pritor.  "  '  >  '  oc^ui^mcon- 

tumaci  a.  .         .  .        .     :  ^  .  .       -    ?  n 

<fe  rf/?/f  j/i  iwrr^r.  Ucontumacia  ff.  de  re  iudtcJ. 
deprobat.hzRo^h  .ttt.  ^o, n.  44.qui  n.  45.  rctiieaddii: 

ladiccrotp^        orcmcdio  nonluthr  ' 
Panomit.  tnc.  i  n.  1  a.  dedoi  &  comum.  f^c  l.  \  , 

aterdecoU.  bon.  loan  yitidr.mc  loiupUtart.  col  pcn,  de  rcg 

d  i  et& 
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dkio  rcaicaiam  convenien,  ampledVatar.  Cum f  m  q-  adam  c^vi 
rlteunuicxrcnatoribuf,  vtHecurionibiif  contuaiaxexiltn-  r,  5C  m 
curiam  vcnirc  nollet.  cgoa  renatuconfaltas,  qnomodo  cogt  &  co- 
^rceriporter?  ifta  remcdia  enumerafTcm ,  &  ipfH  cleaionem  reli- 
quirtim,  accidit,  ut ipfi  arrt ftum  eligcrcnt.  5r  contumacc m  iti  domo 
(la  arrtftarent,quod  mihi  plui  quam  lepidum  videbatur ,  quomo  .o 
cniinin  curiam  compcllcre  poterant ,  qui  arreftatus  domo  fgred» 
non  Audebat.    Itaquc  ficuti  in  omnibus  aliis  arburarii  ;  ita  m  hoc 

quoquc  iudicio  opui  cft. 

Adfptcltm  t  autem  dtfccndcndo, fi  QU^RAS;  utrum  do- 
minus  Hofmarchi»  propttr  iofolentiam  non  poffit  privari  fua  iuris  - 
diaione,  vel  cogi  ad  vtndendum  domininm  ?  v\^rv  roffer,  quod 
non,Ratio  :  t  q^ia  ntmo  dtbtt  privari  i.irc  fuo,atc  ^uiquara  homi- 
aum  ius  fuum  dctrahi,/.  i  mft.  di  Im  qui  fut  vd  alicn.  Et  invitasj  nc- 
mo  cogitur  v rtidcrc  rtm  luam,  arg.  1.  nec  emere  C  Je  m  deiib.  L  impp. 
Ti.ff.de mtrah. emft  drg.L  mntum  C.  eodem.  Hoc  tamen  non  t  ar- 
tcnto  rt6tc  rcfp#adf '  Layman.  Itb.  ;  de  hilltt.  tr.i^.  4^c.  17  /T-  5  5  4.. 
CM.  \S\  dominui  al  cuiui  loci  niraia  Iseviua  utatur  in  fubdicus  uos 
8c  mgnitui  nondcfiftat,  a  fupcriort  Magiftratu  compellipo  tft  a  \ 
vendcndum  dominium,vcl  omnino  iuriidiftionc  privari,4r^.  /.  unic. 
C.  ft  (juacunq^prAditm  foteftate^  &  c.jf.  ult.  inftity  de  bu  qut  funt  fui  vcl  aUe» 
niiuris.  CumhisconcordatMynfingertfe«r4  s.obs.9  uhin.i.&feqq. 
ita  fcribit :  qacmadmadum  cum  fcrvitus adhuc  in  ufu  erat ,  nimia 
dominorum  favitiainfervoscoerccbatur,  fi  dariuj,quam  aquum 
cft,  habiti,  vcl  infami  iniuria  affccli  craot,ade6  ut  cx  Divi  Pii  confti- 
tufiono  venirt  iuberentur ,  nc  unquam  in  poteftatem  dominoruitt 
redircnt,  /.  1./.  disfmamus,& L  i  (f.  dominoruw  ff.  de  bis.qni  ftim  futy  vel 
alten.  iur.  jf>  domtnorum  inftitut.  eod.  tit.  Sic  idtm  d%  domtais  ttmpo  • 
rahbui,  veluti  Ducibui,  Marchionibus,  Comitibui,  Baronibui ,  &c 
aliis  iatisdi£tioiiem  in  fubditoi habentibui  dicendura  eire,  Dofto- 
rcsintllegatislocis  commuuitcr  tradunt.  Argumtnto  dudo  de  do- 

minio  ad  iurisditftiontm,  quod  in  iure  vaUdum  tffc  probat  textusii) 

_ 
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-J"'/";^'.  &  .i'  Di.  if.  i4,urom.  ut  (i  quando  duriorc,  ET;^, 
rr,  probemur  m  eorum  lubduos.quam  ,c,uum  eft,  iuusdiaione  ac 
.mpc t.o  ,ta  pnvar, pofl.nt,ut in  cori  m  poteftaten>  (ubditi  nullo  un. 
qtiam  tcmpore  rccidanr.    Iia  Cyn.  Bald.  &  alil  comtDuniter  m  \U. 

Itr.ttx.  m  L,  I  C.  de  tnmd.  ftrror. 

Cun,  t  hi.  confcDtit  Gail.  x.  o'<.  tj,n.i.  <^f,gq.  ubt  ait:  fi  do. 
mmu.  .nrubd.to,mmium  feviat,cc>squ.ac.  in.u.us  .p,ra,.an!t: 
r.a.,five  prata«gana,  praftanda,  v.  compellar.tali  cafu  (ubd.n  fup.- 
..on,  aux.Ijam  &  othau«  implorare  pof,un t,  ut  domino  fub  gravi 
pjena  i«aijdf  tur,  ne  pla,  fol.to  cc,  gravet;  &  talicafu  folent  quando- 
que  matidata  Ciff  claufula  in  Camcra  decerai .  quando  videlicet  ex 
narrat.sfnpplicat.onumconftat  denimiattrocitatc ,  &  f«»itiado- 
m.n.,  .rauttaf>umeiuiomn.i„rcfitprohibitum:  ruta  fi  ex  caufa 
civ.I,.ubd.tojc  raTaobiatamcautio..em  .n  carccrc,  mifcre  detru- 
tat.  contra  ux  nor  m  i  ,.  C  dt  cuftod.  rttr.  fi  no vas  cxadioncproptio 
mo  u.proluahb..;  n.-.abiquelummiPrincipis  authoritatc  .  puta 
Irperatot.,.,mponau  Siinop,,  vcl  cerfu prodig», ,  fub  umbra 
cffic...  eo,  turp.ter  &  flagit.ofe  cmancat,5c  al.idui,  oPf  ri,  excrucict 

Cn»iftii3(nH#n(n/m(^3ftc^(n5rc()mn.)adco  ut  ..on  furpetat 

c  .s  tcmpu,  (c«:  &  foo»  alendi.  tomr»  uxt.  m  L,  lum  fmonu,,  c  in  ff.fin. 
dteper.ltbert^ 

Ad  hoc  t  funt  textw  notab.  w  jf.  dommorum.  mftnut.  dt  hU  qm 
funtfut  vtl  alm.m.  tex  ,n  L.  t.ff.  d.fpuumus,  ^  mL.  z.fj:  dcmmorumff. 
iodtn:&,kd.BMmpr.diccvs,  fer  tllum  ttx  quod  proptet  nimiam 
crude  .tatem  pcfl.tal.cu.  aufexri  iuri,didl.o.  text  ml.  i .  C.dt  tmend.!. 
itrvor.  l.fin.C.  anewadniodum  tiviUamuntr.iud.ltb.  lo.id  Bald  dtfact 
ttnml.fi  fuhUit  lunomsn.  t.  Alt.arot  tbtfj.qimun^}.  n.  l.  Schenck. 
;»^«.ub.,»fr  ,//«,„  t«r,d  cc.,f,quod  et.am  ftudo  pnvan  poflitdt- 
ro.nu»,  qut rl,didione  &c  por  ftate  (ul  abutitur.  Idcm  tcnet  Ia> 
mfrtlud.  ieud  «.  ^f^.  Vafquiu$,:«/^r.  (omrmrs  Itb.  t.  C.  8.  „.  ,7.t«„, 
/r</^.itaGail«.  a.  (^j.j 

*^f'otver6hoiumomniumeft,quia.'u,potcftatem&privi- 
egiuro  am.ttere  meretur.qui  eo  abutitur.vel ,  qui  concclla  abutitor 
pottftate.C.  1.  extradtpcflul.  pr^lat.  ttxt.  mc.prmUztum  ^^.c^u-  u  q 
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(mntihiisc.  tucmiinii.  extY.t.  icpmtkg.ttxt  inc.  contr. 
fcnt.  excovim. 

ExcmpL'  tmiiIr.icongcrtr  (i.iil  t .obs.i-yjin  y  (^r  feqi].\^  -^'^^ 
propfcrnim/am  criideliratcm  poffit  fe'ulo*pr)     i  n  -  !»ni$di6bionc 
^porcftate  TaA  abntirur,&  rub  iiri  ab  cius  iiu  ^  ximi  guod 

iniqai  parcntes  intolerabWi  ininria  I  bfrot  r^fn  ur  tcs  ?.tl  «manci- 
pationrm  co'TipcI!i  po<Tint :  quofi  itcra  ob  nimia  "^^  T  V''  iain  n.atri- 
m^niurn  Teparati,  &  mariro  nnpriale-lacrum  auf 

Sii^ilc  tquidrffcrt  Thoma«  Manliu?  de  m.  int.dom.  fnhdlt, 
tit.  t|.«.  ioinmatcriaprotc6tionis^r,ubiit.ifcribir:  fi  patronusiur  - 
piotculio  us  aburatur,  in  dicntci  1  eviat ,  pro  dcfcnfionc  opprimar, 
proparrocinio  oppugncr.gravcr,  vcl  pr^mar,rcbu5,bonis,&  privi!  - 
lecii^  clirntum  aburatur ,  iurf  pr-^rriflionis  privatu»\  cap.  tinic.  (f.  pu- 
hUci  latrones  u.  quicun^^  de  pace  tenend.  C^etns ytoUt.  Zai.dcftudc.  ro.  v. 
55  ThovnMic^^.  demiidift.  concluf  s  S-tnfthfs.n, 

Ad  Rationrm  t  in  Gontrarium  anatan\R  cf;  '  ^ 
^f^x  dtilaent.  f  ohs.  8  w.  7.  Quamvisdomilii  iuiisdiftiL  nr, 
&  potcftatcm  in  luo«  fubditos  :  ^a,ramcn  pothfts^tc  n  ed 
modcratcuti  dcbcnr,cum  non  (oKim  duminornm,fcciiUiptiL).quo- 
que  inrcr  fit.nc  quis  rc  fua.  ac  potilTimum  (ubditis  maic  uratuf  ff.pen. 
inflit*  dehis  qiii  fmtfui,  velalien  iur.  codcm  modo  rcfpondct  Gail.  1. 
ohs.  17.  «•  4.  in  fin.  Similitcr  [lcfpondctur  ad  rc^ulamrquod  invinu 
ncmo  cogatur  vcndcrc  rcm  (uam,  id  fallcrc  proptc r  abufum  &  fjrvi- 
tiam.oh  quim  dominut  c©gitur  vcndcrc  fcrvum  fuum,/fljf;/.iw^  df  his 
qui  fui  uhi  vide,  qtufcripfit\^c(cnb.  n.ix.  deiis  quiddF.cclefum  confugiunt. 

Patarcm  t  tamen  criamhocloco  gradus  itaobffrvandos,  ut 
ab  una  c-  eVcitionc  tranfuus  ad  aliarp,  nt^quc  rtariir.  n  privuionc  m- 
risdidlionis,  autvcnditit>nc  totiiis  Hafmarchiar  initiuth  fiu  nc  du- 
viort5  conditionis  fint  domini,  quarn  fubdifi,quorum  conturaaciam 
uM)r£ced.  qudjl,  dixi  gradatim  coercendam. 

Nullumt  aiuem  cofnmodius  rcmcdium  cocrccndi  f^rCnnc  s 
DominosCq^^i  bodie  f«*rcomnes  gratiofi  appcl];? 
j  ru  impcriofam  i^^fulcr.tia  con(htnpri>di.puro  rQ-  ,^ 
i  ci  pcrunumilr  r  mu];  mcnfcmabfolvantumb 
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hi]n>'liciicur,<lfv 

cli,0\<i/.  i  7  in  pn • 
«•rr,jr  rcrncnMu   «  x:mar. 


routantt^r. 

Q^iod  diftiamtefi  de  fccvi.  r  r.,^ .  iu.>clKu$ ,  id  ipfum  ctiam  lo 
cumhabcr,  f.owrcfi  nimii^xiftarir  v!cini',&'  r 'c.^riTAsrjx^^s ,  cnn 

prr^c  lo  ftr  nonim  rYrrcc.^r.:.  feannn^cr  cmcn  bcTcn91acf)b(tr  ^af/  ^cr 
^atcin  f^slic!)  ^n(}tucf/x>nn&  fan  cm  bofcr97aci)bmir  mc|?r  ecfcabcii 
thuu  al6  ctu  frctnl&cr  ^rB^l^cin^.  % 

I      . :  ctn befcr  ^aajc.u  fcvc cm Scgfcuflfci  m  Dcr  (Starr/ 

m  attflF^ctn  ^aii> 

'^odparer  filio  fuo  non  poflir  aifignarc 
loco    :t^i:imx  v'l  prrcJinm  ,  quod   hatict  vicinum 

pctu.antcm  ,  mc  .        ,    ^  rixolam,Bcdichiux;.  ^ cr;  '  

1%.  qoia  Icguima  onc rari  nceuir.vidc  cjiix  (cripfi  in  rrad 

44.  n.  J7.  Uixoiuicnim  viciniu.opcratur  qiiod  rci,  cuicil  , 
vicinus,minus  valcar,  BaUMb,i  cofifil,^^  i./.chmau 
hc:  (tt.  n.  8.  Arq;  ita  iaJicavi  in  caufa, 
V  WHIS. 


DECASl 


DECASIII. 

VARIIS  lURIBUS 

REALIBIIS  ET  PERSONALIBUS. 


Qua^nam  prxftationes  vel 

pcnfiones fint  realcs ,  &  an  in  fpecic  Tributa, 

collca«5  penfioncsEccIcriafticap,ccnfu5,canon  Emphy- 
truticus ,  &  dccima^,  tam  praediales,quam  Papalcs ,  iura 
Epilcopalia,  quo  fcnfu,  <Sc  <juo  cffcdu  ? 

Summaria. 

r  Prtfldtioncs aIu  determindtd,  &  fdiUs:  dtid inceru  &  imerfoUu. 
a  lus  redU  quot  modu  duMur  i  \ 
;  E^eclus  tur/^  rtdlis^ 

5  Hypothtca  ucita  non  induiiturj  nifi  in  certu  Cdfihus  4  Uge  exprefsis. 

6  Pf/*    ■       '^e.am  &  lerviturem duntur  ddhuc  aIu  tnra  realtd. 

7  Trii.  .         onus  reale,  tranliens dd  quemlibet  fuccefsorem. 

8  Katio,  9.  ut  novHs  poffefsor  folvere  debeat  tributd  etum prxseriti  tm- 

poris,  lo.q  od  fpectale  in  trtbuto. 
1  r  yln  dtfecle  contrapoftfforem fifcfis  agtrepofsit  ? 
\%  Qftid  fmonfit  tdcnois  i 

yln  pn94^  excutundm  antiqum  pofefsor  ?  14. 
I  5  yfn  wodernus  habeat  regrefsum  contra  anttijuum? 

1 6  Qui  i  f  coUe.Untt  twputart poftt  ncgUgentia  ! 

1 7  Plura  de  ht^  remtfst  ve. 

8  Tri  uta  an  a  t  oUecJis  dtjerant  f 

9  tdem  tn  utrtsque  ? 

i  >  An  canon  emphyteuticus  fit  ouus  reale  f 

M  .  1 4.  ?  5       bona  tacite  pro  canone  obligata  ?  xt  \&  in  fuHefforem 

cuni  fuo  oncre  tranfeant  i  50 
» \    \tau*  ianommetiam  dcprsiierito  folvere d^heat  i  \  y  28. 
1  ^  Ratto  dtverfitatis  tntet  trtbutum  ^  canonem. 

'     '    '     '  ter  dcbitori/Hcatmisj&altertuspraJlutionis. 
^iionnn, 

 Sjl   ^in 


z  i      fruHus  reiemphyteutkd  pro  canonefintohltgati  f  ] 

11  cm[usefionmreaU,i^.tamconftuutivHs,quamrefervattvus^  35- 

rr4w/^«»f  cum  Juo  onere,  5  rf*^r/4W/  proeteri' 

torum  cenfuum,  37.  ntficredttorfutfset  negligens  $n  extgendo. 

38  Etiamali^annud pr^atmes  funt  ^^/^5,39. 40.  argumcntumy  41. 
dummodo  fint  per^etud. 

41  PenfionesEccleriafitc£funtonerarealtay4].  ^fequunturpojfefsonm 
heneficij,  j^^.ratio,  4  5.  eruw praterttdy  46.  ^4/4  eUfttom penft. 
onarioj  47 ^tta  ut  novtu pofsejfor convenire  pof  tt  pradecefsorem , 
48 .    <£(jttir4f^  autem  convemendm  efi  is.qui  fruilm  percepit: 

49  lurAEpifcopaltareaUafunt^ 

)0  Andecimapradtaksfintonerarealia}  si.&prddiatactteohligata  ? 
5 1. 55. 58*  -/^»  ieciw^^  prateriti  temporis  novti^  poffufsor  folvere  teneatur, 

5 j.  eleilione  data  redori  Eccleft£,  quem  oonvemre  velit.  5 4.  dectma 

onHsfruiluum^  non prsdiorum  funt,  ^6. 
$$  An  valeat  argumentum  a  trihutii  ad  decimas  du£lum  f 
5  7  onus  reale  non  ideo  eft,  quod  ex  re  dtheaturf 
f9  yln  decima  Papali^  fit  onH6  reale  ? 
60  Quoeffe^H. 

PRo  mcllori  t  intellt  ftu  prxff  nti«  qiMtftionis  PRitMITTO 
PRIMO  t  quod  praedatioues ,  (1  ve  peBfitatioacs  (int Vti  duplici 
difterentia,  aliz  enini  habenc  certam  &:  determinatam,  quot  a^ois 
recurrcntcm  &ftabilcro  folationem^Teluti  funtea,qu3ein  quaftione 
noftrafucruntf  enumeratae:alix is  certam  &  intcrpolotam  ,  nullo 
certocempore>rcd  pro  cafibusemergcntibus  dcbitam  prarftation^  , 
uti  funt  vedligal  charitativum/abfidium,  fciviria,laudcm?nm,rele'* 
vium,mortuarium,  qua  folvi  dcbent,be\)  vDaan&mitlgS?  faHcit/i-nor- 
tuo  ug«  emphyteuta,  vafallo,  vei  hominc  proprio ,  aut  cmphytcuA 
vel  teudo  alicnato. 

PRi£MlTTOtSECUNDO:  quod  ius  rcalc  accfpia- 
tur  aliqaando late,  pro  ut  idem  cft  ac  patrimoniale,  quod  videlicet 
occafione,  & contcmplatione  rei  debetur,  eiiamti  (ic  debitum  pc r- 
fonale,Molina<Ii/p.  675.  J^.4i^rim«w,  aliquandoveroacoipitur  ftri- 
dtc,pro  ut  cft  ius  afticiens  rcm,  uii  cft  iu^hypothecac,  &  ius  fcrvit*- 

  tii. 


^Msrio  XX h 

ti».  In  Piicri  fcnfu  omnit  illa  przftatio  ttaHsxft.quz  contcn^pUti- 
one  rei,  &  non  pcrfonat  licin  p«ft«rioii  illa  tantum.qu»  tcm  ipfam, 
&:  po(re(<otcni  rri  feqtiitnr. 

P  R  yE  M I  T  r  O  t  T  E  R  T  I O  :  quoa  efFeaui  &  utilitai  hu- 
luiquxftionijinduobni  potifiimuinconfiftat.  Piimo:  quod  in 
concutfu  cicditoium  habcni  iut  in  re  pt«fctatur  habencli  tamum 
a^aionem  pcifonalem  ,  ^tr  Lfifundus,  i6.jf.  in  rci  vtndtcationc.  j.ff  de 
figner.  Schntide  vin.//«tr.i.' «.  5^.  mfi  dtsam. 

Secundo :  quod  t  non  tantumii ,  qui  pr«ftationcmdcbebat, 
fed  etiam  tertiutpoUeftor  convenin  pollit,!,.  ^fliowm  15  jf.</<  (f^-jl. 
L.fi dtbittr  1 1  C.  dedtfiraa.  pt^n,  >K'efti:b.  «.  j  f  deMnn.legat.&i^iiod 
prxrtatio  non  foluta  i  ptxdeccirotc  (olvi  dcbcat  a  fuccefforcutl  ple- 
niuiinhac&  fcq.  qu«ft.  vidcbimui. 

PR^MITTOtClUARTO:  quod  h>  p  otheca  non  in- 
ducatur.nili  in  ccrtii  cafibui  a  lc ge  c iprcdii ,  uti  m  m.  ff.  ^  Cod.  in 
quth.  cam.pmg.  vet  bjfpothec.tac.  comrah.  per  L  i.  ibr.  hjpothecartam  ab  tpju 
lege  C.  commun.  de  legat.  Bartol  m  l.  Luctmff.  dtaltm:  cr  ftbar.leg.  Amt- 
d^us  q.  ^^.llaHdcmtali.n.  (mdui  decif.  tj  i.n.  io^&  decu.  M.w.  9. 
Rod^nc\i$  deoKnlredit.l.  t  .q.  1 1.  w.  4J.  4  5,  Calptr  Zicglcr  j(f.w(7- 
btles  n.  199.  Lfin.u.ft  autem  c.  de  pail.  convent.l,  un.jf.  i.C.deretuxor. 
aS.  U  6.f»  fm.  C.  dt  bouU  qu<t  lib 

PRitMITTOtQUlNTO:  quod  prsticr  hypoihccara 
dantur  ilia  iura  rcalia,  uti  n.  t.  dc  iurc  fcivuutii  di^um  ift.  Confcr 
c{\ixkiipC\  inpr£ludto  belU  ctrtlyq.  ^.n.ni.  &  feqq.  item  n.  6t.  &  feqq. 
ubialiorum,&  n,  f)o.cumfeqq.\i\>\  mcam  fcntcntiam  apcruj*  Ec 
non  hoc  ipfo,  quod  ic$  fu  cfFcfta  oncrc  rcali, quod  tranlit  ad  qucm- 
libct  poflcfiorcm  ,  (equitur,  quod  lit  afFe Aa  oncrc  hypoihcca,vidc 
qu«  fcripfi  thtd.  n.  69.  &  feqq.  Hii  ita  pr.^  mifiii  pctcurrcndo  fmgnlai 
prxftationci  (labilci,  vcl  anoDai. 

R  ESPOND:tPRIM  O  :  quod  tributum  fit  onui  rcalc 
ftr'd^cdidlum,  itain  qucmlihct  puffcflt  rem  fcqua?ur,  Llwpp.  j.ffde 
publtca.Lfin.cfine  cefuvel  reltq.LtC./ipropt,pt(bLienftt.Aifii&Jecif.g^.n.^. 

Rationcm  trcdditAtuar  y/2i\iilu.$  de  tureemphjft-  q.  17.  w.  10. 
quia  pro  triboiis  lolvcndji  prardia  funr  tacifc  hypnhccata,  rf.  Li.& 
LiC.in  qHtb  cauf  pign.  vel  hjpjac.  cont.l.  t  .C.ftpropt,  pub.  penfttUfm  Cfve 

S  }  lens 


lO 


Xf 


ri 


•4 


'5 


ctns.vdnhq.    Ergo  non  clt  muum  ,  h  trai.fcant  cnm  ^lloonerein 
qa.mcancp  fucccLrcSvidc  Bcrlichiu^  l.c..d«..M.J-Jo5^^^^^^^^^^^^^ 
cV^/.t.i^.i2.«.4?.Amcd.W.45/^«^^^^^ 

q.iptrtot.  Et  quia  .pfa  pxxdiadcbcnt  tributa,U;;;;^  j.fdepnohcm. 

Ira  aarc  tranfir,  ut  pofTcfsoc  tcncatur  n5  folum  pro  tributii  fuoru 
annorufcdctiaproannif,quibusipfcn6poflridcbat/cdantccc(Torcf, 
per  text.& glofun  L  impp.y.  f  depuhltcan.l.  j  /.  fin.  tbi.  ad  trthuta  prAteriti 
teporisffJe  certjlb.VsilMc^loc.cit.n.ly.C^^yrJecif^ 

Idq;trpccialc  cft,ut  novuipoffcfinr  ifunJi  vcdigalis  vcl  tributarii 
obli^ctur  ad  tributa  ciia  antca  no  foluta,quam  adi.^sum  fundus  rto/i 
pertincrct,rexm  ind.  L  lmperAtores7.jJepal[icanMh\KMo:(]{i\^  prac- 
dia,non  pcrfenac  convcniuntur, Valafc,  loc.tit.n.  l  y.uhi  w.  1 5,  ctiam  ad 
ufufru(5kuariu«xtcndity  utnimitu  etiaiiad  tributa&  colicdas  prae- 
tcrirai  tcncatur. 

Quod  fictdccIaratMatth.de  Afflidi.i^ci/r^^.w.  J.  non  quod  fifcus 
agat  dircftc  contra  poficfsorcm,ut  folvat  pro  icporc  praetcrito  (^quia 
proillo  non  cft  oblig^itut  ipfc  pofscfsor,fcd  rc$  pofs  ifa)  fcd  2r^it  per 
indircdu/cilicct  hypoihccaria,&:  fi  pofleflor  vulc  cvitarc,  qi  od  libi 
rci  no  aufcratur.cogctur  folvcre  fifco  pro  tcporc  pr«tcrito,&  poftea 
rccupcrabitab  authorcfu«,4r^./.yi  ^/^'w/.  nomineff.  ufuf.qumad.cau. 
Cr  U  in  vendtttoneff.  de  acf.  empt. 

Quidfi  autctcmptcr  idoncus  non  Ht  ?  vcnditor  nihil  ominus  ad 
fun(^ionc5t«nctur,Amcdc'./.«.f.ubi  ^Wtgzt  gLinLmter  dehttore  de  paH» 

AMPLiANTURtautf,qu»di£la  funt,ut  mo  crnus,polIcfior,u.g. 
empior  t€ncatur,pro  ccnfu  praetcri:o,ctiam  no  fadla  cjccuii^onc  c6 
tra  priorcm,u.g.  vcnditorcm,  per  L  etm  poffefsor  (f.  fm.ff  de  ceKf 

Id.]vdctrigorciuiii.Exacquitatc  autcm  LIMITANT  PKilviO: 
ut  pri^i  cxcuticndus  fit  is,qui  hudus  perccpit  ten^porc  dccurli  onc- 
ris,  Amcdcui  loc.  ctt.n.  d.poft  CigAm.depenfion^i],  ^j. 

LIMITANT  &  dcclarantT  SECUNDO  :  ut  novui  polTcfior  ha. 

bca^T  rccuifumadvcr'u$  &n^ecc(torrm.quinonrolvir,&  fru^ui  per- 
epit,  Valafcusw.  tz.per  texf  -inl  apHdlultamml  idem  Itdiaijusff.  fmes 

corrjtur  !f.  deU^.  I  M:iX''\)-c  Atf:\iec  dutfs^f.n.  j.  ibi  cnim  It^^atc  prjc- 
Jio  trihutarioproccaUi  tfmpori?  pr*teriti  Icgararius  poreh  c  rc 
irredcm,utfolvat,  hfcuicnim  cxtorquct  a  Vg:^tar:o  ,  Sc  4  p  r^jrjin 


ab  hatrcdc,  V^alalcuf  n.  i  7.  Ex  quo  intcrt  AtHidtui ,  quodlrgatanuj 
poflitqiaidcmconvenu-i,  mfblvatccnfdm  vcl  tributum  propr«tcri- 
to»  ftd  ad  tint  indantiam  cogatnr  harrts  folverc. 

LlMITANTtTERTlOr  ot  pro  collcAis  prattcrirft  non  poflii 
agi  adytr(as  novum  polIcfTorcm^qaando  collr ftanti  noflctimputa- 
rl  RCgligcntia.aut  aliquid  ,  proptcr  quod  non  fuifltt  adlum  ad  vcrfuj 
antiquum  poflef?orcm  ,  &:  proptcrea  cx  nova  C5adi„r  c  L>  dcrctni 
modtrmui  pollctlur^Amcdtui  loc^  cit.  w.  d.  Bair.  w  /.  Yaannonaru,  a. 
C.  fintctnfu^tv\\Qh:i\x%f.i.conclHi.6^.n.  nz.ubi  ait:  quod  in  hoc 
cafa  nevus  poflcfior  convtniri  ncqutat ,  lcd  antfquui in  omncm  c- 
vcnttiio  cxcuticndns  fit. 

Plura  dc  hacmarcria,&:  in  qwantrm  triSntJi  (ini  rtalia,5.  rcm  affi 
cianr,poircflorcroq;  fequantm.vidc apudValafcum  dcjurewphjt.q.iy 
Btrlich.  loc.  CH.n.ic^.  6^  fcqq*  ubi  c.iaai  dc  mrc  pra:Iatioi  iiagit. 

RESPONDETURtSFCUNDO:quamvisfintquxdam'difl^c 
rcntiac  intcr  tribura,  qu«  funt  oncia  rr crt  rcalia  h.  c.  iropofita  rcbus 
tanturo,  6c  intcr  coilcdtas,  quae  imponuntur  pc rfonii pro  rebus,  Al- 
var.  Valafc.  q.  1 7.  dejnr  cinpbyt.  n.  8.  &  qux  non  funr  onera  mcre  rc- 
alia,  ut  tradit  Barthol.  l.  resirtpto.  ff  fin.g.  dc  mimr.  &  hcnor  quia  im- 
ponunturpcrfonar  pro  rcbus,  VaUfc.  n.  11.  inf.  Scd  ab  Alciato  onc- 
ra  pcrfonalia  vocaniur,  Valafc.  d.n.  8.BcrIich, i.  conclm.  64*  n. 
108. 

Nihil  omlnui  t  tamcn  cciaro  hoc  ^nfu  rcalfl  funt  ut  pro  iii  tc- 
ntatur  qiiivtifacccflor,  &  poflcfsor  rci ,  poft  ]om\:  Gzxc:  dcexpetis. 
cap.x  i.n.^o.in f.SceMot  a  fcallcgatoiValalcui  W.ar.w^^ w.  ir  ptrKz 
uonc:quia  ctiam  pro  collcdis  ccnfcnrurbona  iIla,pro  quibui  fcluun- 
tur.tacitS  hypothccata.  Ergopoflclsor  tcnttu^^criam  pro  tribu  j»,  & 
colltiftis  prartciitis,  n#n  folucis^Garc.w.^i.ira  tamc,ut  habtat  rccur- 
fum  advcr(usai»tc  ccfiortm,qai  nou  folvit,&:  frudlus  pcrccpir,Valaf 
cui.  n.  it. 

RESPONDETURtTERTIO  :  cx  racnrc  quorundam,ctum 
M&tm  tnaphyteuricum  onui  rcalc  cflc,  &pelIcfiorcm  fcqui,^er  text. 
in  caf.\.jf.fcire.^.Novell.  denon  alten.xhx  obiigarucfftadhocipfu&  har 
rtdti  cius,  &fttcccflbrti,tiusc];  rts,Mattii.dtAfflift.rffi;.Nf^/>6>/  ^j.w.i 
^.m^^hAnCoi.lib.^.tit .^x .def.i ^n.i3ti\\ch\^ p.i .conc.6y  n.ji h^^^ 

 \  quxfi. 
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qu4.  Uuli).  n.s  ubi  ad  hoc  addacit  tcxr.  tn  LmunleguU  it&  i6]0' 
Mn^eniit^u.deprAterUoC.demHrilegulCon^ct,^^^         In  prac- 

ladio  bclli  ci vilii  q.rn.^i  &fm'  .    ^  ^  ^ 

Idquc  idco ;  f  ^^*^  hon\  cmphytcutica  mnt  tacitc  pro  penfio» 
ne,  (i  ve  canone  obligata,  Dornfpcrg.  in  fjntagm.  l.  j  C.  2  5  «.  17  Ne- 
giiz  depignor.  p.  2  Wfwt.  4  «•  1 17  Beuth.  ^e;«re/>r<£/4f:|C.i  J  Menoch; 

444»:  20  ficuti  alia  bona  f  exqnibus  (imiles  penGonesannux 
debentur,  Bertich:  loc:  cif.  »:  7  94  cum feq.  Amedeui  diSl.  quifi. 
4Sn.6  circfin.  ubi  ait:  cum  ccrta  penfio  dcbcatur  pro  re  emphy- 
teutica.non  eO:  mirum,  fi  rci  ipfa  (it  oneri  hypothecx  ^ftedtn. 

lust  autcm  hypothccae  tranfitl  in  fiiccefTorem*  AffliAui  dtcl. 
deci^.  95  «.I  Ergo  &  rts  emphytentica  tranlit  ad  novum  poflcrsorcm 
cum  oncrc  penfionix  ab  c*  folvendar,  Afrti(ft.  loc.  eit.  n.  5  Rationem 
aliam  reddit  Faber:  loc.  cit.  n  i  quia  debctur  a  re  In  dire^i  domioii 
rccognitionem,  non  a  pcrfona. 

Ex  quo  infcrt  t  Afflidlus  loc.  cit,  n.  r  u.  quod plurd  q  uod  pro  ca- 
nonepraetciirocomp^tatdomino  hypothccaria  advcrfui  tcrtium 
poficlTorem, c6  quod  obligata  fitprocanoneipfa  cmphyteufii;fem- 
per  autem  quando  rci  cft  obligata,  tranfit  fic  obhgata  in  cmpto- 
rem,  &  fic  tcnctur  folvcre  de  practcrito.  id tbtd.  n.  5  dequo  licct  dubl- 
tct  Amcdeui  quAjl.  Uudem  4 5  tamen  n.  j  idcm  in  canonc  putar,quod 
in  tributo.  Amoniui  Fabcr  autcro  dt^.  definit.  x  doraino  dire Ao  clc- 
ftioncm  tribuit  agendi  vcl  in  rem  ipfam,  vel  in  no vi  poflcfiorii  pcr- 
fonam,  vel  advcr(uialienatorcm,ciuiquch«cdcicxcontra6tu  ob- 
hgatos,addira  ratione  :  quia  obhgatio  illa  peribnalii  non  poteft  ex- 
tingui  pcr.aIicnatlonem  rci,  quamvii  propter  ipfam  rem  fuifTct  con- 
traftum.  /./.  in  (f.  de cont.  empt.  &  in fin.n.  1 4  addit ,  ex'  mentc  prag- 
maticorum  canonem  adionc  in  rem  peti  deberc. 

Conttariumtiiurcm,&quod  bonaemphyteutica  nonfiatpro 
canonc  obhgata,  tcnet  Rodcricui deannuis  reditihns lih.  iq  xm  ai 
Imdmdecu.  »71  n.  ro^rf.c^  j  i 9  &  quoiallcgat  Amcdcuii  I 
verfic:Baldumtmpugnat.  Barthol  in  l.finiC.  de  juremphyt.Amttl  inl 
umverfos  C.  ne  rei  domin:  ^      P)'^  ^"gei  m  t. 

Pcr  Rationcm  : quia  f  tacita  hyporhcca  non  indudtur,  nifi  in 
cafibuiin,urecxprcfni,uti/.^..5.  didum;  fcdn^Jk' 
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phyteutica  fint  pro  canone  obIigata,iiirc  caatum  non  clt,(urd./o^.nr. 
ubidicit: logc  plarcs  &graviorci  authorcs  hanc  fcntcntiam  fccutoi 
tuiirc.  In  prxdio  iributario  repcritur  cxpreflTc  a Icge  cautum ,  quod 
pro  tributo  fu  obiigatum,non  ita  clareinemphytcutico. 

Rario  t  autcm  divcrfitatis  intcrtributum  &  canoncm  videtur 
cdc  ifta: quod  tributum  ipfa  pratdia  dcbcant :  canoncm  autcm  err. 
phyteuta ,  ic  quidcm  cx  contra<au  doraino  obhgatuf.  Perfonahi 
autem  obligatio  cx  c^ntraau  prohcifccni  tranfuc  non  potcft  in  fuc- 
cefiorc  n  fingalarcm,  qni  non  contraxit,  L.ult.in  finJe  comrah.  empt. 
L  I .  jf.fi  hires.  ff.  ad  C.  Trebelltamnu  nc  favorc  quidem  Prmcipit,aut 
rei  pubhcar,  fi  agatur  dc  tnburo,  quod  cx  convcntionc.non  itcn^  dc 
co.  quodexlcge  dcbctur,  Ant.Fab.  /it.4  Cod.ttt.ji.  dcfiK.  i.w.  8  dr  9. 
Et  ficut  is,  qui  cmphytrufm  ab  ipfo  domino eroit,  non  tcnctur  ad  o- 
nera  practcrita,  Amcdcui/(?t.  ctt,  v..  f.  ubi  allcgat  loan.  dc  PJat:/«/./w. 
C.  deiur.-hajl.fijl,  Itb.  ro. 

Itatnecii,  quiabcmphytcutacmit.  Cum  coim  confcnfus  do- 
mini  requiratur,  hoc  ipfo/  fi  confcnfiim  praebct  n  novo  emphytcuta 

;  non  nili  fucurum  canoncm  iure  po(lulat,quiaad  hoc,&neH  ad  plus 
'  fe  obiigar. 

Si  autemjirreqnilito  domino  ficrct,cmptorcm  omninc)  rcpel- 
lcre,  &  emphytcuan  fibi  vcnviicarc  po(Icf,vidc  Ant.Fab.  dict.defin.i. 
».  5.  Cr  fi!i]q. 

Alitcr  t  fc  rct  habct  in  cenfibus ,  &  alfii  firailibus  prarftatiM^-  '29 
bu$:  crcJitorcnimalicnatior.cm  impedirc  ,  &:fibicomodo,  quc 
dominus  dirc(ftu$,vigilarc  non  potcft.  Confcr  Amcdcum  w.  4.  udj 
dicif.quod  domini  intcrfit ,  nc  alicnctur  cmphytcufii  co  irrcquifiio, 
quia  contra  tcrtium  polTcfjorcm  non  habct  aliam  r.dicnem,  qu^^m 
r:i  vcndicationem  cuiui  lubftaniiaha  ditiicultci  prcbafitur.  Vide 
tam^nAnton.  f^h.dtfl.  defimt.  i.w.j.  Dc  quo  pluribusinfra. 

?d  autemtLIMlTAMT  :  pificmphvtcuta  ininftrumcntocmphy- 
tcufii*pro  obfcrvationc  coniradu$,fc  &  fua  bona  obligct,tunc  cnim 
eriam  utilc  dominium  bonorum  crophyteuticorum  cnr  procanonc 
^&  laudcmiojiobiigatum,  Kudtikui lec.cit  n.  44.  Amcdcus^.  4  y. 

Adtextum  l^ov.j.c.  ^.fupratin  coiitrarium  allcgaturo  Re- 
fpondcntPd.  apud  Amcdum/(7c.  ctt.  n.  4.  tcttum  illum  non  probnc 

  '  id, 


i6 


»7 


I40  ^f^/tSTIO  XXI L  ^  

ui,  quoda  Baldo  (cquacibas  al!cgauir,rctc a  ^nim  (dum  aici  t 
obiii;at,vv  cftc  w  emphyteiiu  )  ad  clcrcriomtione  datam  m  rc  emptty- 
tcutica  Ecclcfnftica^uc  ita  poffit  efTc  aliqufd  fpccialc  favorcEcclcln, 
ncquc  loqaitur  de  rc  ^mphyicucica,  (cd  umplicitrr  dc  rcbus cmphy- 
tciitir.undc  poirct ciiam  itnribgi  de  icbui  invcaijin  p:xd:u  «^niphy^ 
tcuticum,per /.x.fj^;  quibf^^  caf^.pign.taccontr.  quo  in  ca(u  :  nuMa  ellei 
fpccialita^  in  re  Ecclcfiaftica,  conferla(on  U  i  ce^f.  i  \ .  CM]ur.mphyt. 

Hoc  t  facilius  couccdi  poflcr,quod  fruaus  re i  cniphyrcuticx  pro 
pciifioiiC  fint  hypothecari,  ncdumpcndcntes,ledciiam  3  folo  fcpri- 
iMi^pnl.inp-rdidtis  ff.  tfiqutb.  cans^ptgtt.  Aii^cdci^sn.  4.  infin.  Rodcri-, 
C\udi[t.  qudtft.  11.«.  44. 

RESPONDETURt  QLl  AR  TO :  ccnfum  dcbitum  fttper  re, 
'^cltxre,  cise  onusrealc,  Amc-drus  locuit.  n.  5.  verfic.  quidutmt.  &  (e- 
c]«u*  rcm  ,  ad  qucmcunque  tranfcat ,  idem  n.  6.  tn  fin.  Gt^zsdepenfion. 
EccUfq.  i9'&ftq.  Vid<5  quacfcripfi  in  pra^ludio  bcUi  ciri/^j.  5.  per  m. 

Idquc  A  M  P  L I A  T  Ll  R  t  P  R  I  M  O  :  fi  vc  de  ccnfu  ccnfiitu- 
tivp,  (\\t  dc  rcfcrvativo  loquafr)Ur,Rodcricusrf^4W««»rf^;nfc/^.<  Itb.i 
q.  xi.n.AZ.  ubi  Rationcm  reddit.*  quia  bona,luper  quibusimponi- 
tur  rc ditus  conftitutivus,  aut  quat  traduntur  rcfcrvaro  tautura  fupcr 
illis  ccrto  rcditu,mancnt  obligata,&  hvpothccata  ad  pcnfionis  folu- 
tioncm,/:ii;itf  q.  9.  vcl  faltem  Uio  jurc  icali  afttcta,uti  oftcnci  J.^.j-. 

Ex  quo  tSEQlilTUR,  quod  bona  ccnfualia  tranfeant 
cum  fuo  oncrc  rcditus  in  qucmcunquc  pofscnofcm  ,  Clem.  i.  uhigl 
decenfib.  quia  pra^dia  funt,  quar  debcnr,  arg.  l.  ctfi  6.Jf  i.  ff  j  i.fcrvtt. 
vcndic.  viJc  quac  fcripfi  in  prcxlud.  q.  5.     13.  (f^ fiqq^ 

Idquc  A  M  P  L I A  T  U  R  t :  ut  non  fQlinn  tranfcant  cum  o- 
wcxt  futurorum  rcdituum,fcd  cciamcorum,  qui  pro  tc:i  porc  prx- 
tctuodcbcb.iniur,poft Anchoranifcw///.  jgo.  QxzscnuonfiL  iij.u. 
S.S\xr±dHif  %i.n.9.Cot^(tx\nx\\\^:  q.  ^.n.  &  feqq.  quod 
facilius  iii  ccnuticis,  quam  eraphytcuticis  bonis  coaccdipotcft,quia 
ciiractufcnfu  ii  domini  alicnari  po^unr. 

LIMlTATURt  r^utcm  :  nifi  dominus ,  qui  potcrat  cora- 
mo^ccxigfrrc  rrdirutrt  pr.Tffriti  remporis,  fuilfct  ncgligeos,Foilcr. 
xn  prafi. ceaf  u.  hamm^dr  cenfr^t  n.  97*  pec  traditaSocini  confiL  17  i.L.i. 
Surd,  fcc.  cir.  Rod«ricuiiia?. /1.  41. 
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RESPOMDETURt  QJ.1 1  N  T  O  :  etiam  aliai  talcs 
annusspraftacignescll^rcalcs,  iraucpr«dia,  cx  quibui  (blvi  dc- 
bcnt ,  ccnfui  &  (imflc i  pcnfiones,  fivc  pr«ftationcs,fint  tacite  ob- 
ligatr  ,  per  L.  i  .f.  m  quih.  caiu.pign.  vcllnpoth,  ucit,  cont.  I.  kx  veclis 
g^h  51.  /f.  dcpign.  l .  enaf7ifu;:nficte5 15. {mpotiorcs  in  pign.  Betlichius 
dicl.conclus.67.  fj.  76.ubiplurci  ad  hocallcgar,  fimilircr  cir  95.  m 
frn.  &  quaravis  plures  alii  ab  ipfo  n.  94.  relati,contrariarn  fc  nega- 
tivara  teneanr ,  ipfe  taracn  affirLnaiivam  probat. 

Similitcr  tctiam  C^Ti^zo\lusin  lurU prudeHti.tforenftp.  r.  confiit, 
18  ^4ubiannuaoi;f2a,  qux  aJ  iiilUc  riibucorum  qrctan- 

niiin  ccrta  &  determinau  qiianritatf  foNunrur,  (uci  (unt  canon 
emphyc*utiti^s,  dccirnar,  ccnfui,& alinplimiles  pcnfiones  annu«) 
prorcalibusrepunr,  i?  qne  taciram  hyrorhecam  de  |<ir/»  ^ommuni 
dc  iurc  aurcm  Saxonico  ctiam  ius  pfaflationis  conccdir.  fimilircr 
Bcrlicfiinsp  t .  condtif,  <i<xn  in9f  ivcouchff.  (^'^  n,  Argu- 
mcntumt  c?ucit  ab  alimentis  ex  ccrto  fundo  dcbirfs  ,  pro 
quibns  fnndus  deftinarns  eft  tacitc  obh'gatiis,  Cum  igitur  in  ali- 
mentis  nulla  fit  fpccialiras  ,  &  ccrti  finc  cafus ,  in  quibus  inducitur 
cacica  hypothccj,  tot.tit  ff.  &Cod.  inquib.  caus.ptgH.vtl  hyporh,  tAct. 
cvntr.  inccr  quos  non  rcperitnr  cafiis  alimcncorum,  fed  qnod  ah*mcn, 
tisinfundo,  cx  quo  folvuntur,  tacira  hyporhecaadlcribatur ,  fic  j 
ideo,  (quod  illc  fundiis  fpecialitcr  fit  dcfignatus  pro  alimcntis,  ex 
qua  fpcciali  dcfignncionctacira  hypothcca  colligitur.  Atqui  hacc  ra- 
tio  non  minus  in  aliis  pracftationibus,  quam  in  alimcntis  obtincnt. 

Limita:  ]  autcm  Bcilichius cm/i^5.  ^7.  w.  ^6.  ut  tuncpro- 
ccdat,  fi  annua  pracftario  ,  &  pcnfio  hrpcrpetua,  fccus  fi  (uper  a- 
liquo  fundo  imponarur  tantiim  ad  ccrtum  tcmpus ,  tunc  enim  fun- 
Jusillc  nonelt  tacitc  ohligsitutjper  L.  ult.  C.  de  a[t.  empt. 

RESPONDETURtSEXTO:  ctiam  penfiones  Eccle- 
^lafticasrealesefic,  Amedcus  qutjl.  Laud.  4^.  n.      iw/^w.  Gigas  rff 
penf.  Ecclef.  q.  40,  n.  i.q.  47.  w.  1.  q.  ^9  ubi  w.  j.  parificar  pcnfioncs, 
ollcctas,  ccnfus,  &  deciraas ,  ijuas  dicit  cfTc  onera  rcal/a. 
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Et  fequi  t  rcm  ad  qut mcunq;  po«cfiorem  tranlc^A;| ^^4 4 • 
u.&rib.*ncficiumgravuamannua  penfionc  tranfirct  ad  mii 
pcr  onas ,  fempcr  tranlfrct  ctim  fuo  onerc.  ^  f^ccefor.m  gra va  er 
Las  *(5,.«,i.idcm./,c>5.«.iJicatcrgoco:!c(avra&pcn 

fto  eft  onui  rcalclGig.  L  q.  J^.     I.     5-     41-  »•  i     ^5-     ^  ^)' 
l  ^  40.«.  t.LcaiixsdeluJl.&tur.ltb.  i  c.  ^otf.  cS^  qaia  bcnc- 

ficiumtranfitcumluoonere,  crc ditor  pcnfionis  convenirc  dcbct 

pofscfTorcm,  Gigasqf.  19- w.(?.  6^^.47- "-^-        .   .   ^  i 

RationemtasfignatRomanaiw;;.  jtS-  quri  fruCtus  bcnc- 
ficii  funi  tacite  hypothccati  pro  folutionc  pcfionii,  ita  quod  agi  pof. 
lit  hypothccaria  contra  qucmcunque  iilorum  poffcfiorcm,  dc  cuias 
didi  vcriratcnoniudicatGigii^.4^i«F  ^'^-  i.aliam  Racionem 
rcddit.-quia  onui  pcnfionii  folvendac  cohacrct  bencficio,Sc  cfl  annc- 
xum  ipU  Ecclcfi»,  &  ab  illiui  rcdore  iniuitu  ipfiui  Ecclefia:  dcbetur 
Gigai^.  6yn.  \. 

Ex  quo  InfcrtfAluar.  Valafc.  de  iur  emphyt.e].  \jn.  19  qnod  pcn- 
fionci  Ecclcfiafticai  iam  decurfai  &  non  loluta  |  cc  pracdecclTorem 
novui  fucccdbr  in  bcntficio  lolvcre  tcneatur,  G.^as^;.  jq  n.  10  &  y 
drq.  40     r  q.  45  n.  1. 

Nifi  pcnfionariui  t  malit  ab  co,  qui  fru6bu5  pcrccpit,  origcre, 
cftenim  in  ciu«eIe6lionc,quem  vclit  convcnirc,Gig'i^.  45  ^^^.59. 
w.  II  vel  bcncficii  poflefsorcm ,  vel  antcriorem  poiTcfxoicm  adhuc 
vivcntcm,  vclh.rrcdcm  dcfundi  poficlforis,  incafibui,  in  quibus 
hxreieft  obligatui,Gigai  q.  ^}n.f&  Hn,  infin.  d$cl.  5. 59  w.  1 1  qui  ta- 
men.  n»  5» 

LIMlTATt  &  dcclarat:  ut  tamcn  ipfe  novui  poflrcfiTor  pof- 
sitbcnecovcnireprxdcccdorcm,  fi  vivir,  qui  fru(ftuipcrccpit,&  ad 
qucm  fpedabat  fatiifa£):te  illo  anno  oncrii  currcntis  ,  ex  quo  fru- 
auiperccpif,  Idem  q.  4}  ».5  ver/.niln/i^w/rw^  tcxiftimar,quodfc- 
cundum  acquitatem  ii,  qui  frudkui  perccpit,  non  bcncficii  pollcnbr, 
ad  folvcndam  pcnfionem  dccurfara  convcniri  debcat.  Non  ci  Jm 
fefcnduicft  11,  qui  lucrumquidcm  amplcdkitur.  onuiautcm  ci  an- 
nexum  contcmnit,  /.  un.ff.  pro  fecundo  C.  de  caduc,  toll. 

RESPONDETURtSEPTlMOietiamiuraEpifco- 
piliarealia  cfic,  ita  iit  novuipoficlTor  bcncfirij  tcncntur  illa  folvcre 
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etiam  pro  annii  prscentii,  quibui  authot  ipliui  fruaus  collegit  AU 

«P^       RESPO N DETU  R  \  OCT  A VO  :quo^d  decima, prxdial.,  non  L 
convenircDd.  alii  putant  rcal«  e(Te,Amed.</«4Wfw:4j        tf».  ' 
ub.poftG.g3nr<7.,9«.5pari^catcQlleaai,penfionw.cenibi.&dcd-! 
ma,,qu3$  dicit  elle  onui  reale,  &  fequi  rem.ad  quem  cunq;  tranfcar.  I 
BcrI.chiu$/).i.fe«f/«/:<J4«.  tog.  nbi  fimilitcr  squiparat  tributa, col-  f 
ie<aa$,  cenfiM.penliouei,  &  dccimai,  &  condm  6y.  n.  y6.  1 

Ubi  ait :  quod  f  tacltc  lint  obligata  prardia,  ex  q-iibui  (olvi  de-  L  . 
bent  dfcimar,&  fimilcip.-nhonei  predialer.  Illaautem  tantum  pof- 
lclsio  pro  dccimii  obligara cft,  cz  qua  dcbcbar  lolvi  dccime  Valafc 
dejuremphjft.  q.ij.n.u  vid  Gigant.  «j.j?     feq^.    44     j  i  Argu-' 
mentuin  deducitut  a  ttibiitii ,  &  ab  eo,  quoddccimicx  ipfa  re  ds- 
beantur,  E.  Infetunt.onui  rcale  cllc. 

Qui  t  Ci  vcra  funt,  S E  QU  I  T  U  R  quod decimai pr«diale» '54 
praftetiti  temporii  novui  polTefior  folvcre  tcneatur,v/rf«  text,inC.quan 
Jd,  T  8  ext.  deufur.  gl.  c.  tu,t  nohis  C.  papralu  .idftn.  de  decim.  WahlcJe 
'turemfhn.j],\y.n.  t8.  quaipriorponeriornonpcrfolvit ,  Gigai^. 
j )  «.  4  Abbai  in  c.  cum  hon:mes  7. ».  6  ext,  dc  (/raw.vcl  quod  idera  elV, 
quod  novui  crrpror  f;iii  'i  tcnerrur  ad  decimas  ctiam  prxteriti  tem- 
porii.quaivcnditor  folverc  intcrmiferat ,  e6  quod  dcciraanonfo- 
lutxfequantur  poffefjorem  pracdii. 

Undc  t  Joann;  Andr.  in  de  c.  n.  6  putat,  arbitrarium  cfTc  Eccle- 
fis,  utrura  convcnire  vclitnevum,  vel  antiqunm  pollefiorem  pra-. 
diiGigairff^f»;. Ea/e/I^. 3P.». II,  Contrarium  tautem,5c  quod 
decimx  a  prxdccelTore  non  tolutse  a  novo  poficfTore  peti  non  po{- 
sint,  rradit  Canifiui  dedecimifcap.^  n.^  &  6.  finMlitcr(?c  Layman  Ub. 
4  traci.  4  cap.  »  n.  f.  per  Rationem:  quia  df  cimat  Coloi  frudui  affici- 
unt.non  fundura,Canii  n.  j  ubiw,  6.  infcrr,  ne  quidemin  lublidium 
ad  novura  pofielTorem  recurrete  licere,  co  quod  dccimas  onui  fwit 
fi:u6luum,non  praEdiotum. 

Ad  argumcntum  j  a  tributij  pctitHra  RerpoHdetLayman  lic.ctt. 
ffjnequt  quod  fpecialii  illi  inrii  difpofitio,  ut  tiibuta  iplos  fundos  (c- 
cundum  feafhciint,  tanquam  inleparabileforvimonu»,  in  d»cimi$ 
locum  non  'labeat,  cun;  (undoi  tantum  rcfi^ic^live,  feu  in  ordine  ad 

~~~  T]  ~hudi!j 
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rum  nomine  nullo  pignoris  iure  obligata  funt  illis  ,  quibus  dccim^ 
foIviintur,fed  tantummodofrudus,//?'. 

AdLterumtargumentumRefpondet,Krolm^ 
ek  eo  quod  aliquid  ex  re  a!iqiia  dcbeatur,n6n  fequi  id  cffe  onus  reale 
eius  rci,fed  pofse  elTc  debitu  duntaxat  pcrfonale-in  tributo  autera  cl- 
se  onus  reale  propter  privilcgium  fifci ,  cui  conceisa  eft  tacita  hypo- 
thcca  in  bonis  debentis  tributum,ut  id  tribiitum  folvatur. 

Plura  t  de  hoc:an  fuccefsor  tencatur  folvere  decimas  non  folutas 
abantecefsore?  videapudGigant.  rfe  pens.  luUf.  /.  ^v.  ".  5-6^  12. 

W  1  '^'^.  /'^-  ^     '  CiWii  c.  6  fJir  tot. 

RESPONDETUR  t  NO  N  O  :  quod  decimapapalis  fit  debitum 
rcale,  &ficobligetpofsefsorem,vnlt  Gigasqf  45  w.  ^dr  5.  ubi  tradit: 
'qaodai  Iblurionem  decimae  Papalis  teneatur  fuccefsor  in  bencficio, 
non  is,  qui  illius  frudus  habuit,  &  poftea  translatus  cft  ad  aliamEc 
jclefiam,  vide  eumL  n. 

I  Ubi  ffiiKdit:  quod  novus  pofscfsor  pofsit  convcnirc  praedecefso- 
rem,  qui  frudus  habuit,dcquibuslolvidebebant  onera  beneficio  in- 
cumbentia. 
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An^  &  qua:  pr^^ftationes  in-j 

ccrtam  &:interpoIatam  folutionemhabentes' 

fiaircalfs,  &aa  in  fpcciclaudcniiuai;  rclcvi-  i 
um,v  edigal?  j 

Summariai 

I  Continuatto 

'  z  Laudttfituffi  an  f\t  m  rea^e,  <jr  quo  (enfu  5  f .  g. 

4  yln  tranjeat  ad  qw  n  cH^i  -ue  pofsefsoreffj,  6. 

5  y4n  novns  pofsei^or  olverc  deheut  aniiqua  laudemi  i  ? 
7  Ouo  rewedto  ad  Iwt  paftt  adigi  f 

I  o  y^ju  u  Lano'!e  ad  laude^nium  argumentiim  diu  ere  Iweat  f 

i  I  Qiitdft  ifi  injirufnento  em-ibjie  ittco  ftunt  hy^ahcr.i  p/p,^,  ^ 


li  i^id  irmU  v.e? 

18  Celjmrunt  cond  t^o  j 
lo  Ouid  m  vt  ftgalt  non  foluto  ?  » f  ii.  j 
J  jonoua  de  illis  pwi^^arionib'  cgimHS,  qus  ccrta,  dctcfminatani,& 
1  quotannis  recurrentc,  flabikmqi  rolutione  habct.nunc  de  iis  vi- 
dcbim',qtjx  habwntinccrta  &  intcrpola:am,quaIes  funt  laudemium  i 
&  rclev  luin,  chantanvum  fubiidinm,vcdigal,iervitia,  qi«  non  fin-  i 
gulij  annis  pra;lbntur,lcd  tunc  tantum.quando  vel  dominus,vel  cm  ' 
piiyccuta  &  vardUusmoriuniur,  vclalia  mutatio&  alienatioin  bo- 
nis  contingir,  aut  cafui  vel  nccefsitai  cniergit. 

C>uantum  t  attinetad  laudeaiium,  extra  controvcrfiam  cd.quod 
i«  iu«  rcalchoc  fcnlu.qnod  non  fit  perfonaIe,fed  patfimoniale,undc 
msliberorumnoncxculit  emphyteutam  ab  oncrepra:ltandi  laudc 
mii,Antcdeu$.,H,f;l  hndcn  ^ipirtot,  ficutcxcufat  a  muncrc  dccuri- 
ooatus,Lofa-u$.Y;yr  •■Hfcrs.p.  i  c.  i«.  jg/  6i. 

An  autcmt  fit  reale  propric  loqucndo,hoc  fenfu,  quod  rem  affici.  ' 
at  &  poiscfsorem  r?q  jatur,controvertunt  Dodorei.  Quidam  affir' 
mantiuirea!ecftc,n:m  tantiim  eofenfu,  quodlaudcmium  concer- 
oat  rcs,  fcd  vcrc  ic  propsic.Riminald.  coti/il.  t. «.  57.  Ctialsai..  „i  „t 
des  ce„:es!].  t  n.  <,  ik  pu!l  eus  Amed.  <juafi.  Uiidcm.^^ ».  i.tx  quotin-' 
tcruQtquod  traniire  debeat  ad  quc-ncuiK];  res  tranfit 

Et  4':«dtd'jauno  ditefto  in  fliado  em.^hyteutico  ratione  budc- 
aiiuacit.i  compcrat  hvpothcM.Amed.  (i.«.».poft  By\6.tn  suth.fi  quoi 

^  •^C.rfeS^.EtJff.itautnoviupolIcIsotct- 
-  ^     .  .     -liottbuf  fuis  debira  fxfi.lvcnda  aA/ore 

nypothccaril  coiivcniri  pofii',ita  multi  a  C3lp.Zicg!cr/;?oW«  ts.  1 98 
/.<  17  allcgari,  Amrd.(/if?.«.  1 .  plures  allcj;at,Rt,detic«i</e  ^ttnirtdit.lib. 
x.q.  tz.n.  45.  Ant  t  b.  hb.  4.  dcf.  i.n.  i  c.candem  tcnetCar- 
pzoViU$jn  iMruprMi.icrciit.ti.  ttoiijtit.  ik. 

Ubi  Rationera  treddittquia  la-dcmiiprarftandi  obli^atocx  rc  i- 
pfapioticir  •  •  if  <■  '  ''-etatranilationcDominiircicmphy. 
"   indoinligrerc&qucmcuncy,  pofld- 

    /orera 


muninoneflcrcccdendum*  -    j  , 

HocautemtidemFaber.  /i«^.4.f/r.M^^K  '^-  '^•Jt^  decla. 
rat-  quod  non  cogatur  novus pofTcfsor  prarcise folvcrej  fed  quod  nifi 
folvat  omnia,  liceat  domino  quafi  commifutm  rem  vendicare.  Addit 
dcindc  idcm  Fab.  n.  1 1,  confultius  efse,  fi  dominus  afingulis  empto. 
ribus  fingulalaudemia  petat,nealioquin  rem  cmphyteuticam,  cuius 
dominium  dircaum  retinet ,  uftro  graviore  oncris  obligationc  fibi 
ipfi  damnuminfcrat,  Alii  t  autem  negant  ius  laudemii  rcalc  cfse, 
Surdus  defis  v  prtot  Sc  hanc  opinionem  putatZiegler  hc.  ctt  n.  1 9^ 
&Cti]q.  rationi  iuris  magis  efse  confentancam. 

Cum  iuris  t  fit  notifsimi,quod  tacita  hypothcca  nunquam cen- 
featurindu(fla,nificxprefsalegecautHminveniatur,  ut  diaum  cft 
quxfl:.pr«ccd.  n,  5.  &  agnofcit  ipfe  Amedeus  w.  hocvcro  cafu  pro 
Laudemii  obligatione  nulla  lex  unquam  extitit ,  quas  tacitam  hypo- 
thecamiutroduxerit  quarc  etiamnovainventione  nondebctintro- 
diMZiy  ilihtd.n.  joo.  ubiadducit  Ant,  Fab./;t.  Cud.  ttt.  Ji.t/r/ 
I4.dr  fif.  4J.  di^,  I  «.zr  Sjrd.  decif.  ^lt^fn.  Koieacns  de  ann.reht. 
Itb.i.q,  it  n.  45.ubidicit:quodh2ccfcntcntiafit  vcrior,Bcilichias 
p.  I.  co>hltis.  67  n.  79 

Imopofito  ,  t  quodcanon  cmphytcuticHs  onus  proprierealc 
efsct,  non  tamen  fequitur,  idem  in  laudemio  dicendum,  uti  agnofcit 
ipfe  Amedeus  /.  y.Rationem  divcrfitatis  redJunt  Dd.  talem  :  quia 
canon,  penfio,  &cenrushabentcertam  &  determinatamquot  annis 
prxflationcra,  ac  proinde  ad  naturam  tributi magisacce Junr,  Laudc- 
hiiu  tnte  cft  in  ccrtum^&indcterminatum  quoddam  emolumentum, 
quod  necannuatim  folvi,  ncc  propter  divcrfitatcm  pretii  ccrtam 
fummam  habet,  Berlichius/).  i  combi^,  6  k.h.  \  ^  \  ,  on  %  /^^ 
n.  7  o  nonmirumeftigitur,  quodin  prioribus  praeftationibus  nonin 
pofteriori,  res  fit  onerc  hypothecasafFccla,  vide  Amcdcum;?.  7.  quia 
certapraeftatio  magii  fuboletnaturara  rributi. 
 Hoc  autem  t  L IMI  T  A  T  U  R :  nifi  inftrumento  emphyrcu- 

tico 
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tico  ypochrca  r  pj^^ulr.a  tucrh  geQcdca»  pro  obfcrvationc  omniam  , 
tam  racione  Uii  mii,  q  um  canonis,tunccnim  dabitur  hypochcca, 
qaac  tranfic  cam  rc  ipfa  ad  quoscanqac  Amcci.  i^Ci,  w«  - 

Quanram  f  rr U  vium  attin?t ,  vulgo  bCt;i<()Crtrmd&  Cbcr  ic^CU^ 
!>af>r/aota  cft  quod  cx  natura  fc udi  va(r.llu$  ad  id  rolvcndum-non  ic- 
neitur^Uu.g.  n^ortuo  pat<ntc  hliuspctat  rcnovationcm  invcftitu- 
xZ^  th  quod  invtftiturar  i^ratis  ticri  dcbcant,nifi  pcculiati  ftatuto,vcl 
eonraetudineloci  aliud  Fucrit  r^ccprum,  Schncide\v'in:f>.  ^.feud.n. 
61  f.  ;l  4.  R,\iAiv^'rT  mctb.  iur.  feud.  Itb.  i  cap,  11. n.  f;.  cr  $4.  ubi  hoc 
ipfum  rclevtum  hudcmium  vocanr.  Si  eigo  dubitun  eft  ,  an  laudr- 
roium  in  Kirc  netum,  rcm  afficiaf,quant6  raagis  dubitandum  cft  de 
rclcvio? 

Charitativumt  autfmrubfidium,  ad  quod  ptaeftandura  i^Ic  ,  i 
qui  bencficiuai  dimifcritr  tcncbatur  ,  poficfior  novuscogcndus  e(\ 
foW^re,  vcl  antiquus  poilc(sor,  ut  magii  Epilcopo  placcbitjpoftBrl- 
lcnz;  in  trdll.  dt  fubfid.  cbaritat.  5  1  H.  fateor.  tamen  Gigai  ^9  w.  j  j . 
pcr  Ratt6ncm :  quia  onus  incurabit  bcnchcio:  atqui  in  facuharr 
crcditoris  eft  pro  oneribui  pr«teriiii,incurobcntibus  bentficio^agr- 
rc  contra  novum  pollefiorcm  bcncficii,vcl  contra  antiquum  poflcf- 
sorcm,qai  fruftuf  pcrcepit  >  &  illis  perccptii  bencficium  dimifir. 
Acced",  quod  hoc  (ubfidium  fpcciem  aliquam  habcai  colIc(ftar,  vc^ 
tributi,crgo  faciliuiciui  naruram  imirarur. 

Servitiatquo:)i^e,  vttlgo  DtC^rc^nbtCHlT/cM'  ©d)arttcrcf/  hoc  ^ 
qaoquc  fcnfu  oncra  rcalia  lunr ,  quod  pricaiit  inhacrcant  adco  ,  ur 
q  locunq;  prxdia  vadanr,  ad  po(rcfsorci  ctiara  ifta  fcrvitia  una  ttMn- 
feanr,  criarafi  nobilescom^^arent  bonarufticorum,  vidc  Calpatiim 
Zicglcr.  corum.concluf.ff,  nobtlesn.  1  &  feqq.f.  Xj6.  undc  ciiam  pe- 
ritio  fcrvitiorum  in  rero  cllc  dicitur,Anton,  Fabcr.  Itb.  4.  Cod. m.4}. 
de  tur  emphyt.  f(tf  4  «. 

Ex  quo  t  infi^rt  Matth.  d-  Afflift.  decis.  py.w.  4  u.idem  dicimuf,  fi  ^ 
vafaflus  vendidit  feudum  cura  confcnfu  Rcgis,  &  tcncbaturad  fcr- 
vitium  protcudo,  pro  tcmporc  praereriro,  quod  poGircmprorcon- 
vcniri  p ro  (ervitio  pro  rcmporc  praptcrito ,  4r^.  c.  i.  ff.fed  non  eft  alta 
tujlior,  ubi  And:  dc  Ifernii.  qudfuit  prim.  catu  henef  amitt. 

Vrrum  t  exeo,  quodbona  afticiant  pofse^rorcnfi ,  ad  onns  ^ii-  i 
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fic  ant  bona,&  iu$  in  rc  ad  fuccefjorem  transraisdbile  confluuant. 
Ouamviseniro  tritdiffercntiainterdtbitum  ex  mrcpcifon*. 


&dcbitam  abrolutum,quod  cxcommcrcio  rcrum  nalcitnr,  pcr  l.  2. 
ffauor  hon.Bart.^^im  quo  ad  judicium  pofs  rfforium  q  am  pctitQ. 
riu^Ti,uti  dcclarat  Oldcndorp.  cUfs.  %  a^.  i.  inpraa.  n.  y.ff.  qutd  ergo. 
Sc  licct  t  c*««"^odi  coloni  fint  fubiedi  domino  ciuodam  modo  lurc 
fcrvitutis^idem  Oldcndorpiusd^fy.  |  ^ct.  9  tnfraa.  exempl.  tn.i.& 
rub.  de  agrtc.  colon.  ruft.  &  ce«/ir.Cubi  pulchrc  dc  ii$  difcurrir,8c  ad  ho- 
mincs  noftroi  pcoprios,  &  agricolai  accomraodat,)  &  co  nominc 
SL^kioprAiudicialisfvoptcvlus  inperfonaconi^^  nuspiam  t 

tamen lcgitur^  quod  2iStio  rcalis  dctur  domino,  ob  dcbitum  cx iurc 
pcrfonac  dcfccndcns ,  ab  ipfa  pcrlona  non  cxfolutum  .-alioquin  cnim 
ctiam  propter  opcrasalibcrtovelhominc  proprio  non  prceftitas,vcl 
proptcr  pccuniam  loco  carum  in  paftum  dcdudam,&:non  folutam, 
aftio  rcalii  domino  competcret,  quta  opcrsc  no  cx  convcntionc,  & 
contraftu  tamum,  fed  ex  iure perfonA  dcbcntur. 

Dcniqv  (i  t  vedigal  cx  mcrcibus  dcbitum,  &  pars  aliqua  racr- 
cium vedkigalis norainc  Principi  (olvcnda  fit,  caquc  a  rocrcatorc  per 
fraudcm  foluta  non  fuerir,  non  proptcrea  cmptor  cam  folvcrc  cogi- 
tur.  Cura  t  obligatio  folvcndi  vcdtigalis  cx  mcrcibus  mercatori 
pcrfonalitcr  incum'bai,nulloquc  iurc  cxprimatur ,  c(Tc  id  o»us  rcalc, 
tranficnsad  qucmcunquc  mcrcium  poHcfsoicm,  Molina  Tr.  1. 1.  j. 
prior:  dtfp.  675.  Lcfs.  L.  i  c  1 5  7^«  pcr  Rationcm  :  quiatonusfol- 
vcndi  illius  vcfikigalis  non  pertinet  ad  cmptorem,  (cd  ad  vcnditorcm 
quitalcsrcsadducit,  dc  vcndit. 

Hacc  ratiot  vcra  quidcm  cft,(ed  quia  ob  vcdligal  non  folutum 
rci  incomyntfsum  cadit,  camque  fibi  fifcus  vendicare  poteft  ,  fcquitur, 

t  poficdorem  fcquatur, 
dum ,  fed  ad  rem  ipfam 
qua  in  fimili  fcribit  Anion.  Faber.  in 
Cod.  Uh.  4.  tit.  31.  def.  i.n,  11. 


^A.STIO  XXIII. 

An  Dominus  defiinctohomi- 

neproprio  mortuarium,  UnXctihW/  non 

tantum  ab  hcBredibus  cius ,  fed  etiam  a  fucccfsorc 
in  bonis.pciere ,  <Sc  aliis  ciu$  credicoribuj prxfcrri 
pofsir,  &  dcbcat  ? 

Summaria. 

1  Ccnfuttudo  Germantd  quod  ad  mortuarium» 

2  Sptctesfacfi.j.  qusjlio.  &curdo  eiM. 
4  Rmo  dub.priwa^  5.  fectmda . 

6  Cur  Vfortuanum  videatur  vJucere  tantum  perfonaUm  ohUgatmem? 

7  An  operd  a  colonis  vivis^  cr  mortuarium  ab  corum  Imedtbus pcti pof 

stnt  ?  3. 

9  Quo  iure  debeatur  mortuarium^  vel  ex  qua  caufa  f 

I  o  Authores  de  mortuario  agentes.\ 

I I  Parochff  tn  r        '     '  i  is  debetur  mortuarium  mortuo  nohili. 
II  Dd.qtidrU',.   .    ■    .  lis^o^noHfuccefortb^stnpr^diis. 

I )  AEquum  ejly  ut  hdres  luat  ncqligentiam  defun£liyUo?i  [tucefsor^ 
14  Sujputm  hgttur^  quod  mortUM  ium  a  fuccefsore  deheatur. 
'  5  Incertum  per  aque  tnccrium  non  probatur. 

1 6  Curahiid tn  trtbuto,  1 7.  cenftbtu^& penftonihHs^     altudin  mortu- 

ano  r 

18  Qtndtnlaudmio  &reUvio^. 

1 9  Dtbittm  ex  re non  argutt  or.uf  reale. 

10  Segltgentia  domtm  in exii^endo  non  nocet  fuccefsori  ? 

1 1  Mortuarium  pofl  qutnquennitwi  pett  nequtt. 

i l  Credttoribtts  fattsfauiendum pr£  do/mno  quo  ad  Laudemtum^  &  mor  • 

tuartum.  * 
z  j  Quii  de  iure  Bayarico  in  hjc  materia  jfatu* 
lum  f 

U^i  Miiltc 


rrptum  eft#uc  tDortuo  ho- 


Uldorum  locoriini  confucm  iine  rcr  ^ 

^ nroprio,Ycl  coloao,  Dominuf  optimu  capiit  qu.ultnp- 
iorem  vcftcm  fibi  approprict,VflloconKliorucquu  bo- 


imoninn 


Nlmln., 

dii,vfl  mcfiorcm  vcftcm  fibi  appropricr 
vii  vel  vcftimcnti,ccrtam  pccunix  fumam,  raiione  ad  patn 
habita.accipiar.  vcl  ut  tllo finc  lcgJclmii  hati cdibux  dc t . n da^doiiir 
nuf  ei  intcftato  fuccedar,  Georg.  Eveihardusr(?/.i  ionJii.i^.tJ.J^^ 
loan.  Hcrman.  Stara  defervit.  pcrfonaL  cap.  ii.n.j.&S. 

Accidit  autcm  t  i"  fafto,ut  dcccdcnte  eiuimodi  colono»hacrede 
mortuariu  non  folvcrct,&  fortc  n5  cxigcrcnca^fcd  vilU  in  unam  al- 
tcramq;  manum  novorum  colonoru  venirct,  &  tandcm  obgr.ive 
alienum  pofTefioris  prae vio  proccfiu edi Aali  fubhallaretur.  Qoo  fa 
dto  in  concurfu  crcditoru  dominus ,  vcl  cius  qujcftorcs  poft  aliquot 
primu^)  annos  ab  ultimo  polTcfiorc  mortuariuf-n  cxcgcrunt,&ca:tc- 
rii  in  exadionc  eiai  p^xferri  v^luerfinr. 

QU y£REBATUR :  tan  hoc  iurc  ficri  poffct,  nec  ne  /  cardo  qu«. 
ftioniiinco  vertcbatuc:utrumortuariu  ciTct  on^rcalc.velpcrfonale? 

Ratio  Hubitandi  erat  ifta:  qutatributura,col!cdtx,ccnfus,  canon 
empli^'teuticuf ,  dccimap,  cctcr«q;  non  tantiim  annu  r  prxftationci 
ftabilei,  &  determinata^jfcdctiam  incertar  &:in^ctermin3tx*utiLau- 
demium,rclc.vium,(crvitia,funtonerarealia,Sc  quemcunq;  poflrcfTo- 
rem  ita  fcquuntnr,  utiictiam  prartcrita  foiveic  cogatut.  Ergoid 
ipfam  quoqi  in  raortuario  locum  habf  bi\ 

lAqyc  Stcundo  t  tant6  magii^qiiia  qnod  hLmincsiint  proprii,id 
multiiin  loci?  propter  qualitatcm  pr^pdiorura  rcceptum  eft  ,  ita  ut 
baotics  quis  buc  pagum  inhabitat,vcl  iUam  villam  posfider Jicet  ali- 
h$  hbcr  fit,  hoc  Ipfo  proprius  fiat,  vidc  jus  Bavaric.  fif.  4.  art.  7.  Ba!- 
thafarifc/rf.  refol.  7.  n.  i.  loan.  Hcrn)an  Sram.  de  fervit.perf.  L  j^cap.  \  4. 
n.  X.  «tdr  5.  OlHcndorp.  clufs,  5.  a^l  9^ruhric,de agricol.  u.  ex inquiltna" 
tun.  5.Zafiui/it.  i.  refp.  cap.  ii.  n.  i.cum  cigo  propicr  bona,  &  in- 
tuitu  bonorura  mortuatium  prxftetut ,videtur  id  onuspraediale  eflr, 
&  polTcfsorem  prac Jii  fequi. 

lo  contriiiuT&quod  pcrfonalis  tintrjin  ob;i(>aTi'»  llr/icir  nrimo: 
quodroortar.r:0  in  qaibusd-a  locis  fciCf^i^tbt^Urtvj  b<^{>cj?m  JjJ^Olipf^/ 
id  cft>pa  Aico  melioris  capf  ris  vocari  folcacjiichard^ti  IMertQruni.  1 1 
yi.  4.  C.  detefltb.  Iotn.Hcrm.Sramc4;>.Z2  w.  7       ex  padronc  autcm 
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(p>gnoicC>c  lci viriHc  exccpta)  ius  rcalc  non  inducitur Jcd  pc> foniilis 
obligatio  tanium.Pa<fla  cnim  cx  fua  natura  pcr(cnalu  (uiu  A  prrfo- 
r  a,  no  rc  afhciunt,  Wtfcnb.w.j/.rff  p^flir  Phjlipj^.Kiiipplchilt  iida 
€cvm:ifs.faniii.c.  1 1  ».  i  d.  Dcindc  fi  |  ©ci^ii^cm  ij  cC;tcs,incitiiaii- 
um  habct  raiioncm&llmilitudincm  aliquan  ciim  prrlUtioncIibcr- 
ti.  N.-^m  ficutlibcrtuf  c<lvcladcpcrai,vtladccnam  partcm  fuipa- 
rrifncniijlub  dcdion^  domini  obli jrat us;iia quocj;  hcriiincf  prcprii: 
&:ficutidominui,quando  cpcras  dcbitas  exigit,  ^n^itiit  iiif  fucccdc- 
di:ita  nobil«s,a  propriis  luis  Hominibus  cxi  ci\u  «  opcras ,  illicitc  ac- 
cipiuntmcrtoaria,  t)U^Cbff^((/SicharJu5^  //.  i  n.  li.c^feij.fA  operh 
hbcrtJhilnfol.i^^  losLV.litttnAD.Sthir  .Ui  de  fervtt.perf  cap.ii.mfifi. 

Licettautc  hoc  non  ubiq-,  locoru  n  arqu.^litcr  pradicc ur,&:alicu- 
bi  non  tar>tuti  op«rpc  a  vivis/cdctfam  mortt^arium  abcorum  hxrc- 
dibus  exfgantuf.-tamcn  fir.ulirudoin  tantum  (Iringit,  quod  iA.x  prsc- 
itationes  occalionc  cor^ditionif  p:  i'onarum  exigantur. 

Idquc  teitiot  hidc  quoq;  dcprchcnditar,^uod       atiit  domino 
c.iumodi  a>OTtnarium,tanOjUam  ciflolumcntumaliqucd  fucctfscriu 
quod  vcl  iure  harrcdirarif,vcl  iurc pcculii,vcl  iurc  compenfationis ad 
fc  recipir,quit  pcr  hoc omilsa  vel  neglcda  fupplctur,  &c  copcnfhnrur 
lerTitJa,qua  drrc  vJdctphiraapud  Paul.Matih.  \C  thncrum  in  ob[if 
rat.prail.  u.  ^miV^tfaff/  loan.  Hcrman.  Stam.  de  ferru.perfonal.  lib.  |. 
cait.  iz.  n.  7.  mihifol.  7  84.  C.  r?.  n.  '/.infin:  Magcrum  de  adrocat.ar» 
matacap.  i  r.«,i  i  /.  5 1  j     cap.  6.  n.y^^cum  feq.flsS  <^-7^^'7ff  & fiqq. 
&  qiicT  fcripfi  in  tracl.  defuccefs.  ah  mttflat  tit.  ^.Jf.  fin.  w.  54,  ^  tit.  dt 
anionff.  ij  w.  i^.ht(o\^/tnt\Hfaurou.J^ai\\HH^t/i:z(^.  K\ock  dccon- 
tribut.Conclw.in.ii6.]izUh^CadmBavaricMt.i^.refol.^.  Zafiam Jing. 
nfp.  Itb,  i.C.       79*IusBt  .aiic.ianfcrcc^rAir.4./rt.4  GrorgEvcr- 
hard.  vol.  z.  confil.id^.  w.^^.non  .utcm  apparct,  quomodo  hacc  nccef- 
saiio  onm  rcalc  infcrant. 

Quart6:  t  inciuibusdam  locis  deconflictuJine  reftorcsEcclcfia- 
rum  lc Aura,vcl  vcftem  nobiiiu,in  corum  ptr^rhia  dccedcntiiijoco  ' 
mortuarii pctunf^uri  tcftatur  Gcorgius  Evcrhai  d.ii  vol.  t .  confil  ^4,^ 
74.  &  in  Bavaria  m^^  rruo  aliquoNobHi  ciuspaiocho  morru3rinni  in 
pccuDiadcbetnr,  ^oHav^Cttmmi/  tit..^.  art.  i.iitulc  CIIK^  ©«(^c^ 
tiwM/  Dor  cft  autem  vcrifimilc,parochoinbonisalicuiuf  Nriiju, 


aii»  Dlemmque  teudal.a  (unt, iosin  re.  icd  aa.onc.n  tantu». 
ScrconTciush.rcdcscotnpeterc.  Si crgo in uno cafumorcua. 

o„"  ?o  t  C;T.  mornurio  rcribu,„.m.d  qurranr :  an  li. 
dt^  ab  harrcclibashominisproprii.vclcoloniexigacur,  nuspiam  au- 
tcm  qu^^^tam  rcpcri,  an  mortuariam  rcolc  ^  ponersoribu,  bono- 
rumVxigatur?  vid.  loan. Hcrman^  St^m.dicl  c.  it.n,  7-^C^8.  fup. 
ponunt  ergo  doftores,mortuarium  ab  hxrcdibus.Sc.non  a  poircfso. 
ribas exigi  pofic,  alloquin  iftam  quxftioncm  non  neglcxifscnt. 

Sexto  t  ut  h«res  fa(ftum  &  negligcntiam  dcfunai  pra?ftct,id  a 
iurc  &  cxquitatc  non  cft  alicnura ;  at  aequicati  plane  non  con vcnic,  uc 
fa£t'im  &  neglieentia  vcnditorls,  vel  auihoris  noccrc  dcbct  cmpto- 
ri,  &  fuccefforl,  L.  faaum  cm^  de  R.  1.  &  ut  alrer  alterius  odio  prar- 
gravetur,c.W(?wrf^&^/  izdeR.l.in6.  Ergo  vcritimiliuseft,quod  haec 
obligatio  cxfu^^aturaperfonalis  fit,  non  onus  realc,  &  quod  mor. 
tuaclum  (cquatur  potius  hxrcdem,  qua  pofscilorem  fundi.  Vtx- 
fcrtim  quod  t  nihil  fimilc  vel  dc  lurc  ftatutura,vclin iudiciis  dcfini- 
tum,  vel  a  probatisauthorib»s  dccifum  lcgr.tor  • 

Adrationem  t  dubitandiprimamfupraiftcontrariumallatam, 
Rcfpondetur,  inccrtum  per  arque  inccrturanonprobari  :  atqui  in 
pr«ccdcntibus  qu«ftionibus  oftendi,valdc  incerium ,  &  controver- 
fum  cfTc,  an  canon  emphytcuticus,  Sc  dccimx,  fint  oacra  realia,  & 
an  non  foluta  ab  anteccfsorc  fe quantur  (uccc(sofcm,cum  tamen  oc- 
cafione  fundi,  &  frufikuum  in  eo  natorum,fingalii  annis  debcantar, 
multo  minusergo  hocdc  motiuarioalTevcrari  poterir. 

In  tributo  t  rCs  cft  clara.  proptcr  exprclsos  ibris  textuf,   &  ut 
(nterprctei  dicunt,  ius  illud  rcalc  fpecialifavore fifci  introdu6lum:fpt 
rialc  auteminunoarguit,  &c  probat  iuscommunc  in  contrariuro, 
arg.  l.jf  ad  mumcip^ 

Nt:quf  argamcncum  [  tt(k^  a  ccnfibus  &  pcnfionibus  Ecclcfi- 
afticis  ducitur.  Nam  roagna  eft  diftciti  tia  ia  ep,  quodpcnfio  Ec 
cleuartica,  ccnfisXint  certae  &  dcccrminatT  qMotahnis  ptatftatio- 
acs,  motruiciu a»*tern  fit  inccrtum  Sc  indctermmatum  quoddam 
cmolumcntiim.  Faciliuscrgo  incenfu  &  j  enfionc  iqs  rcile  co'"- 
:cdi(Tir,quam  in  mortuari^,  quia  ce rta  prarftario  magis  (ubolct  natu- 
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ram  tnbuti.Carcz  .vui.  in  lur^p,fmns.  p.  , .  co,,j!,t. ,  8  dr.m.^, . .,; 
rf';*««f.54.  uj  c.ujmodiannua»pcn(ionei  pro  oneribus  rcalibu. 
aguoscit.  uiqac  tacitam  hypothccttrafonccdit. 
«n.  ^  ^'^'       <^0"^'<"'«nf.     Laudcniiuro,  Sc  relcvium  fint 

on.ra  teaha,  &  novum  polIer$orem  fequai^tur,  uti  vidcre  eft  apud 
Amedenm 7. 45  W*wM/.Cplcniu$que  examinavi  nu.fl.pmtd.-)  cura 
tamenpropter  bona,  <Sc  intuitu  bonorum,  eon  vcr6ex  convcntione 
debcantur,  Ergo  multo  minui  in  mortuario  id  infallibiliter  veru  erit 
Ex  quo  '  patet  ctiam  refponfio  ad  fecundam  dubitandiRatio- 
ncm  :nam  Cutquxft.  ii.H.jrexMoIina  difp.  gys.  If.    rnmum  rc 
tulO  ex  CD,  quod  aliquid  ex  aliqua  rcdebeatur,vel  occafionc  rci,  non 
lcquirur,     cfie onus  rcale.  fed  poteri^cfsc  dcbitum  duntaxat  pcr- 
lonale.    Pofito  t  autem,  quod  mortuarium  a  pofiefsore  pcti  pofiet, 
id  ta^enita  cft  intclligcndum,  fidominonullapofsctimputarine- 
gligentia,  autahquid,  proptcr  quodnon  fuifset  adumadvcrfui  an- 
nquum  pofsel$orcm,&:proptercaexnova  cxaflionc Ixderctur  rao- 
dcrnuspofiefsor,  pro  utidemin  tributistradit  Amedcui ,;.  4;  /4« 
dewy,.  6.  xUeSaiK<].  ,  i  „.  1 6  6c  in  cenhbu$         jj.a-OMj  bpro- 
polito  cafu  dominus,  vcl  eiu$  miniftri,  potuifsent&  dcbuifscntmor- 
tuariumpctercabhsrcdibu$defun(ai  hominis  proprii ,  antcquam 
bona  tranfirent  ad  tcrtium.    Ergo  nifi  oftcndant  ea$  iam  tunc  exa- 
aaicUc,(uxr.cg!igentiximpucarc  dtbcnt,  ptalcttimtSiquir.qucn. 
nium  prarteriil»cr.  Nam  poft  elapfumaraortehominiipropn  quin- 
qucnniuai  fi  nihi!  rationc  mortuarii  pc titum  fit,  nihil  ampliui  a  do- 
miuiipet,  poteil  iu$Bavaric.an^«C&f/f/f.4.4r/.  ii.cumquocon- 
venit  textu*  mrii  coramuniiwr.  w.  C.  tie  de flatu  dtfunchpofl  quwnutn- 
ntuM  qutr.  i  j  i  i 

Hii:taddc.q«oJ  laudemium  noM  minuifir  fivorabi!f,'  quam 
mortuarium,  &  tamcn  quando  bona  dcbitorii  non (ufficcrcnt  cre- 
ditoribui  &  domino  prolaudemio,magijxquumiudicantDd.pri- 
u$  fatJi hen  ctcditcri.  quara  domino,Anredeu$  q.  18  n.  i  j.  ubi  ad  id 
addacit  A!b.  in  j  pm.ftatut.  q.  14.  & q,^4.  Catpzoviui  i«  i«r« prud. 
fortnsp.  I  (onfltt.  1 8.  dtf.  si  n.  6.  inprdiudicio.  Ergo  ctiam  doroinui 
quo.ad  mortuarium  eft  cxtcrii  craditoribut  poftponendui. 

A  rone  hgc  t  de  iurc  communi.  r>e  iurc  Ba  varico  mapis  dubi- 


tar^ 


«J 


tati  doiIt  anmorcujrmmbonji  afftccrcc  .^qnia^ .  art. '  ' •     ^ e 

tad.ncm  tantum  locoram  fe  refcrunt ,  idco  a  conrrario  infcrri  polsc 
vidctur,ficonfucrudodcficiar,mortuariumnona  poffcnorcbono- 

ram,rcdabhT?rcdibus(iomini<proprii  pca  dcbcrc,  idquodinnuir 
Balthafar ^.YM.  art  it.<ibi:  ab  horainura  propriorum  hxtcdib,  vidcL 
fiis^.      hacrcdtbut  ab  co  fcriptif  C  nedeftatu.  def. 

^AESTio  xxm 

UTRUM  PRIViL^EGIATUS  UTA^ 
TUR  SUO  PRIVILEGIO,  SI  SUCCEDIT 
NON  PRIVILEGIATO? 

Summaria. 

)  Rigula  negativay    fundamentum  eiw,  s-  interpretattOy  6.  Tlatio, 
7  yfn  contra  pupillum  exemivcprocedi pofsit  t.  Si  ex  contraBu  p4tru 
conventtur. 

9  QuAre fia  i  o.  ratio. 
1 1  TextHs,    fmilia  exempld. 

1 1  Rejcripta  moratoria  non  extenduntur  diverftu priviltgtatos ,  1 5 .  «iji 

fuccedant  non  privilegiatisy  14.  Ratto. 
I  j  Conjlitutio'  Terdinanlea  non  comprehendtt privtlegratos,  1 6.  quid  fi 

autemnonprivilegiaris^  u.g.pupillt  parenttbu6  fuccedant  T 
1 7  TtfcHs  prtvato  fuccedem  ufurx^ prdL^at,  \i.pro  tcmpore  prdterito,  i  , 

10  Succefsor  fifci  riontmttirprivilegiofifci. 

1 1  Cafus  emergens.  t  i. 

i  j  Decifionis fimdamcntttin,  fifcomaiorcs  & femtfsesufura: prdfiantur. 
14  Qiitd, fi  atitem privato  ftf^edat  ?  x^. 

1 6  AnprWile^tatHS  'ucccdcns  non  prtvile^iato  utatitr privilegto  fuo 

infutnrtimf 
xy.iZ.  An  iiem  tnlcco  pio,     ■  d  in  fifco  L 

    ___^i^^Rdtio 


Early  European  Books,  Copyrighl©  2012  ProQuest  UC. 
Images  reproduced  by  courtesy  of  the  Biblioteco  Naziona 

CFMAGL.  2.6.47 


>5f 


}o  Praudtcium. 

J I  Fifcmfuccedensprlmodn  in  cmurfs  /  creditorum  utMur  hjfothea 

&  vel pnvilegiofuo ^  ii.aii  idem  in  Ecdefid  i 
13  Everhdrdt  opwto,  5  ^.finguUrts. 
^5  An  tdem  in  dote. 

3 6  m  puptUo fiiccefsore  5  8,  j  9. 

)  7  Sdltem  tn  materta  prdfmptionis. 

40  SHccedem  in  locum  altertus  tnduit  ctm  uaturam  &  aftttudmom,  4 1 . 
ftve  resftt.fiveperjona. 

QUod  privilegfari  f  (tnr  fifcusEccIcfia  &  papilli,id  pcr  fir  notum 
cft,  contingit  autcin  lacpe^utrucccJant  alicui  non  privilcgiato, 
vcl  titulo  fingulari  vcl  univcrfali^u.g.  fifcus  &  Ecclcfia  alicui  privato, 
vcl  pupillus  lais  parentibusaui  cxtrancisquibus  in  cafibus  qu^aio  t 
cxurgit :  ao  fiiis  privilcgiis  Rihil  ominus  gaudcrc  Jcbcanr,  ncc  nc  \ 

M^ii\\\^^CK>\Qz\x%deproiefs.executtv.p.  %.cap.yn.  tio.  mtkt  f^u 
40  r .  formac  talcm  t  rcgalam ;  quod  privilcgiatus  lucccJcnfc  non  pri* 
vilegiato  aon  habeat  privilcgiam»  idc]v  pcr  tcxtum  t  tn  l.fub.  frdtext. 
4.  c.  t  deheredtt.  acltonx  ubi  Impp.  rcrcriplcrani :  fub  pr«tcxtu  «taris 
pupilli ,  dcbitoris  hereditarii ,  crcditorunn  cxaftioncm  diftcrri  non 
>oise,  nimis  cvidcnscfV,  ad  qucm  t  tcxtum  notat  Goihofrcdus  /u.  c. 
&  d.  hcrcs,tafiicifi  puptllus  fir,Iicrcditaria  dcbita  folvcrc  cogitur^nc- 
quc  «tatem  cauiari,  aut  prartcxcre  dcbcr,ad  dilarionern  fbIution«s  dc- 
^irorum  :  aetas  minor  dcbiroris  non  aufcrr  ius  agcndi  crcditori,  L.S. 
mfin.  C.  de  non  num,  l.  8  C.  mandatt,  vtde  L.  54  tn fin.  fde  neg.  l.  j  m  /.  j 
ntn.  D.  quihus  ex  cuufis pofseff. 

Rario  t  auccm  manifcfta  milirattaracx  partcdcfandli,  quam 
cx  partc  hcrcdis :  cam  cx  partc  crcdiroris,c]'iam  cx  ,  aric  dcbitoris.  Si 
enimpnvatuscrcditorceditiusfuum  privilcgiaro,  v.Iipfum  hxrc- 
t  :  n  relinquit,  utiq;  nemo  plus  iurss  in  alium  rran^fcrrc  potcft^quam 
ipfehnbcat,  L.  nemo plHs^f  de  R  L  Sc  ci  eo,quod  mutcrur  crcdir(  i,non 
debc:  ♦►^cbitor  dcrcrioriscoodiMonisd-.e,q,K.nj  anic  tuii^^k  vkc  yci- 
fa;  iaxtarcgulam:  non  dcbct  alrcri  pcr  alierum  iniquaconditJoin* 
fc  ri,  pe^  text.  in  L.  non  debet.ff,  dcR^h 

X  :  Ex 


7 

t 

9 

lo 

1 1 

It 

M 
14 

tur  de  J  execiuioBc,qaa  fequirur  diftraftio  bonoru.id  tamcn iunc 
procc.^ere  quadopupillus  cxconttaau  v^o^no  conveniturrfecustrt 
cx  cona-a*u  pacer«o,velaItcrius  fui^tccclsocis,/  tx  contrxOihfU.^^ 
didam.&ohltg.  1.  r.  CMtdtm^h  hdred &mtr4  hdred.  map. 

RarioBcm treddit.w.  ii^.^^ySf.quandocttnq^  cnim  vccfairurm 
tcf minis  obligationis,  vel  c6traftus,iam  aRtc  civm  pcrfonapracdecef. 
5ori»c6clafi,  \c\Mo\m\,S<.musform4nondrnflmfefidet^vxx\tt{k, 
iavariabilis ,  ncq;  mutaiur  condicio  obligationis  experfonahwc» 
dum,L.ij[r.rAr  huvers.ncn  enmffJe  verb.ob  tg  l.pupiUm^.inpr. &jf.  fed 
etficreditor.iunad-tii^iofsJe  autk.  u  tor.  &  eji  boKus  text.  inl.  tottes  $.  ibi. 
dsditenum  in  ftrfona  hmdis  non  tninuiturf  de  pollkitdt.  curoquc  f  cou^ 
uaAus  fcrwel  fierit  ccnfummatu«  curo  <k  fundo,  privilcgium  fuc* 
cefsoru  nihil  opccaturjSalic.  in  mk.^ud^  s^ionesnunt.  9.  C.de  f 
^/e/;  qu6  facituxtusmL.yiriti  8  ibi-exequiius  abligdttonu  pignorus  con- 
tfdpupiUos.fi  in  frlutiont  ufsabitur.  C.mdndau  &  L.  ^EmliHs  Largianus 
5  ?.  ff.  de  minortbtis  ubi  paftnm  f  lcgi^  commifsct!«,  in i lum  cuni  dc- 
fun6lo,excrcetur  ciiam  conna  haeredcm  pupillam,tcm0io  oranisin 
intcgru  rcftitutionis  obftaculoS  quiainquit  I.  C.  pater  eiu$,iK)h  ipfa 
cccraxefar,(i./.iiEwi/fiw  j8  vtrs.putahamxoncoiAziUdpud  luUdnumi.n. 
MarctUus  ibi:  pct  iniquum  cfse,  exfpcAate  pubertrtc  pupilli  curo,  qui 
nihil  cu  pi2pillo,fcd  cupatre  eius  c6iraxir,jf.^x  quih.causAn pofscfs.eatur 
&l  magisfuto  ^i.fipupiilo  fupuUntiJerebuseorum,qui  fubtuteidveUtira 
Cum  jctas  debiioris  hxrcdirarii  non  in  fringat  ius  creditoris,  L.  fub 
prdtextu  4.  C.  de  hared.  dSio  L.fi  tntrd  8.  C.  dtMon  num.  p^c.  itaCclwis 
«.  z  1 9.  cum  fcq. 

Ex  iisdcm  principiis  Infcrt  fccuodoFreudcnbcrgiiis  de  rtfmptie  mo' 
ratoriis  tit.7^  concluf  j)ilicet  refcripra  moratoria  k  dcbitoribus  impc- 
tratanoa  extendantur  adverfus  p)<pillos,vidM$,Ecclcfias,aliasq;v>ri- 
vilegiatas  perfonasrid  taraen  non  proccdcre,t  fi  crcditorcs  non  pri- 
vilegiaii  ciusmodi  privilcgiatis  noro5r5n56vccrcdita,&  a([lioBC9 liias 
ccdant,vcl  iure  hacreditario  pri vilcgiaci  luccedant.  R  atioBc»t  r^d- 
ditn.j4.qu0d (ucccisor (ive  univcrfalis.fivcparticBlarls,  iwc  pr»de- 
I  celsoris  utatur.,&  pupilloB haeres  non  uti  pupiUiw/od  ut  Jb«rcs  dchin- 

1  &i 

Ai  coa(ideretur,nec  cxptrronaharrcdis  vcl  fiiccclsoris  mutciarc^a* 
dirio  obligatioai^  L^. tx  hii  &  thi  D.d.ff.  dt  itrh.  Mp.  lofcphLu- 
(iovic-  c^mmun.  concluf.  t6.  n.  )•/  l  cm  re^tic  idtn»  Frcudcnbcrg. 
m.  it.conclus.  71. w.  ^t.mihifoL  if* 

Ex  eodcthinJamcnto  ciiftin^avfconf^itation^m  novifsimaFwVdi- 
natdiin.glofJofi^fim^t  mcmoTiacinComitilsRatisbcncnfibus  anno 
:  5^4-  dccrc  alfcao  roIv«do,&  u/i-ris  pr«ltandis,emi(sam  &  pnbli- 
catam,ubi  f-J^  5./7.cavernr.»i«  in  caafis  pi's&privilcgiatis  Jii^aU 
(Cyad  iudici^  arbitriunr  Vtmifmfct^t/  ira  Intcrprerandam  clic,iuii 
turorei  nominc  pupilloru  p;  cu  »    c.acaiscr,jure comunJ  utercQtun 

Si  t  autc:  tcs  puj  illo.uin,  v  I  a!n,i]aibu5  tortaTsis  ruccciie- 

runt,Ci'  •        *  - .  -  '  ^locumbaberctj,  e6 

quodpi:.  ^ ohinSti  colideictur 

Quodtdc  pupil!itdidamcft,vidctur  ctialocu  habctcin^liispri- 
▼ilegiati  '  i  hil-o.L?"  r!  fifcusioorScomiitcnscxdnscon- 
rraftibu  lonprati.  i.vcdcns^amcnprivaioi^lurasprxftat? 

(exm  ml.iMm  quid^m  ly.ffifcm  ^  .ff.de  ufur.  &  ibi  GotUfyeilfi^  Huc 
t^aciunt,qu3C  fcribit  Peregrfn^ii  i«rr)J/?i  lib.  6.  ttt.  7.  ».  ^.his  vcrbii 
fifcus  pro  luis  dcbitis  &:  comra6kibus  u  nras  non  folvir,  ^l.  i.  cum  qui* 
idm ff.  cum MUttm.  nifiin  privati  debitorisrolventis  ius  lucccfiitisrct : 
aan  ad  uluras  rencbitur,ad  quof  illc  tenebatur,  d.ff.  cumduttm  (r  L 

C.  de fifcal^  ufur. 

Er  quidcn:^.tpro  rcmporcanteriori,planuro  cft,fifcura  tcnert,  quia 
iam  debit«/unt:  Sed  proiemporc  tururo,  anfilcus  teneatur  dubi- 
um  cil;  nam  vidctur.hlcum  poilquao)  liiccclsrr^mi  dcbctcprivilcjcio 
fuo.d.  Lftfcm  cum  in privdtij& d.  l.  fm.  optimc  facit  icxt.  in  l.fi  is  qui  ff. 
dejure  ft^c.&CqviidcmfG  non  ex  pafto  debebantur,fcd  obraoram,  la- 
tio  fifci  videtur  vahdior.  In  calut^onvcrlb  fuccdsor  hlci  non  utitur 
privilcgio  fi(ci,fic  qiiam vis  fifcus  immunis  fit  a  datiarum&  prxdagi* 
orum  pracftarioriCramen  fjccclsor  filcifiDgulatJs,hoc  c(l,un''ptor,n6 
eft  imunis,fiio  enim  pri vato.non  authoris  uiitur  iurc,  /,  licitatigy  abds 
incipit  locMto.  p  ff,  fn  de  pubitc.  &  vetltg^ 

Hfs  ita  ?  pr«rai/ilsaggrediamur,casum ,  qui  non  ita  priclera 
coniigir.  Ca/sa  provinciaiis,  cuius  reditus  &  provemns  non 
f  iffiricbnnt  omnibos  ofuris  vcl  renfibus  Iblvcndis  ,  fbJuit  inaiorcs 

X  %.  Eccle*^' 


16 
18 


19 


io 


11 


»4 


*5 


Ecclcfiis  &  aliis  piis  loas^miWs autem  privacis.  Cum  igitur  Col- 

rcTet  nomin. .  five  .cfWon  contra  Cafsam ,  *  maiores  five  m  e. 
cenfuspetereca Jmimnritores  cafsx  eos  negabant ,  exprat  alle. 
Ltis  caufls  •  videlicec  fuccefsor  debf  ret  uti  lure fui  antecefsoris,  & 
quodcollegiumnonfitconfiderandum,  uti  locus  religiofus  (cum 
quo  adminiftratores  cafsx  nihil  contraxcriot.)Sed  ut  hacrcs  defundi: 
In  contrarium  nitebantur  PatrcscoUegii  qui  fibi,&  Ecclefia^  fuaf,  in. 
tegros  cenfus  dcbcri  afsercbant,  Quaercbatur  :  t  quii  cx  illis  mcli  - 
ori  iure  nitcretur. 

Decifio  tvidebatur  peti  pofic  tx  d.  L.  cum  quidaniy  ly  jf.  Si  debi- 
tores.  6.  (f.  deufuris.  ubi  PauIusIC*  refpondit:Sidebitorci,  qui  mi. 
nores  femifsibus  prseftabaut  ufuras,fifci  efse  cacpcrunt,  poftquam  ad 
fifcum  tranfieruntjemifsescogendi  funt  praeftare^ 

Ext  quomanifeftepatet  quod  fifcus  fucccdenicrcditori,  qui 
nullas^vel  minorcsufuras  pctcre  potcrat ,  rcdepoftmodum  cx  pro. 
prio  fuo  privilegio  fifcales,id  cft,  (cmifscs  ufuras  cxigcrc  qucat,quod 
ctiam  GothofrcduSiiif  L.  ult.  ht,  ^♦C.  defifcdl.  ufur.  his  verbis  notavit. 
quod  fifcus  femifscsufuras  confcquatur,ctiamfi  crcaitorifucccfscrit, 
qui  leviorcs  (emifsibus  ftipulatus  cft.  Cumhii  tconcordat,quaefcri« 
bit  Pcrcgrinus  loc.  ctt.n.  i.&  ^ .  his  verbis :  fifcus  fecundum  iura  ci- 
vilia  ctiam  citra  interpeIIationcm,ufuras  femifscs  a  dcbitoribus  fuis, 
qui  tardius  pccuniai  infcrcbant,exigcbat ,  L,  cum  qutdam  jf  fifcusff.  de 
tifur.  L.  fi.  c.  deufurffcal.  hb. lo.  Amplia,  ctiam  quod  fifcui  fucccs. 
fisfct  in  ius  privati  crcditorii,  qui  vcl  non,vcI  minorei  cxigcbat,  d.  L. 
cum  qmdjtm  (f.  fi  debttores  &  d.  l.  fin.  fcd  ^  qao  temporc  f  texr.  in  d.ffad 
Uteram  inquit,  poftquam  ad  fifcum  tranfierunt,femifie$cogcndi  funt 
pr3:ftare,gIof$.  vcro  in  deU  fin^  intelligit,  poftquam  fiifcu$  illum  retu. 
lit  intra  nomina  fuorum  debitorwm,  ad  quoJ  adducit  tex,  in  d.ff  fide- 
bitores  in  L  fifcmcum  inprivati  ffM iur.fi fc.c\M\  fanctcxt.  cxprimit  fcmis. 
fes  debcri  cx  tcmporc ,  quo  fifcus  illum  in  iudicio  convcnit :  &  ita 
glofs.  &  Franc.  Accurf  Quo  vero  ad  hypothccas,  &  alia  privilcgia 
pcrfonaIia,fifcus  cx  tunc  utitur  iurc  fuo,  cum  nomcn  illius  debitori$ 
rclatum  cft  intcr  nomina  dcbitoru  fifci,  ut  clare  cxplicat  illc  tcxtu$. 
Ex  t  quibus  GQthofredas4i</,  l.  cum  qutdam.  ty.  (f.  Cidehttores^ 

 ht. 


ht.  O.ff.  dc  «/«'^han^uI^dedudtTcinod  privilciiiSTniccT- 
den$  non  privilcgiatcutatur  privilcgio  fuo  in  fu  urum  tcmrus ,  non 
m  prxtcrKum.  Id^uc  in  hTco  cx  fingulari  privilegio  fifci  ind.bita. 
tum  ali,  Quod  t  .pfum  probatur  pcr  tcxium  apcrtum  in  L.  fifcus  <S. 
ff,  dcHuftfc,.  ubi  cxprtfsc  difponitur.cjuod  fifcusin  ius  privaci  Ibccc 
dcnspro  ant«rioribu$  fua:  fucccfsioni$  tcmporibus  utatur  iure  pri- 
vato:  poftquam  vcro  fuccefiit,habcat  fuum  privilcgium 

Cum  igitur  tinfifco  clarum  (it,  quod  m«iorc$  ufJras  pctcre , 
&  acapere  pof$.t,  idcm  ia  propofito  cafu  diccndum  vidctur ,  quod 
collcgiura  fuccedcn$  privato,  i»iaiorc$,five  intcgro$  ccnfuspetcrc,  5c 
•ccipcrc  pof,ct,  &  dcbcrct.    Idquc  idco  .quia  inttr  t  fc  jcquiparan- 
tur  fifcus,  3c  Ecclcfia,  tliaquc  pia  loca ,  L.  f  n.  C.  ie  SS.  Ucltf  ifta  au. 
tena  «quiparatio  fifci  &  Ecdcfia:  fcu  pi«  cauf«  facit  ad  hoc,  quod  fi. 
cut  fifcu$  ruccedc$  privato,  non  utitur  iurc  fuo,  fed  iurc  privati,  pro 
temporeprsterito,profuturoautcm  tcmporc,poftquam  rc$,oblica- 
tio,vel  a(Sio  ad  eu  pervcnit,  utitur  iurc  &  privilcgio  fuo,ut  eft  tfxt. 
Sing.  in  d.  L.ffiM:lu  ctiam  diccndum erit  in  Ecclcfia ,  vcl  pia  caufa* 
eadc  rationc.Ita  in  tcrminisNicoI.Evcrhard  loco  a  fifco  adEctUf  n.  41 
^  Privaluittigitur  ColIegiurr,utnonattcnti$rationibu$in  con- 
tranum  allati$,  &  tam  a  TheoIogo,quam  lurispcrito  coIIcAi$,  iube- 
ret  ipfcScrenifsimu$  Princcp$  ci  intcgro»  cenfu$  poflhac  folverc. 

Ex  eodcm  t  ftmdamcnto  rcfpondit  fuperlori  anno  Nob.&Ch- 
rifslraus  Dominu»  foccr  meu»,  D.  Arnoldns  Rhat,  cum  cx  doflrint 
glof$aE  ad  d  L.  6.  f.  deturefifci  fifcu$  fuccedcns  privato  utatur  mhilo- 
minu$in  concurfu  crcditorum  hypothcca  &  privilcgio  fuo,  in  bonis 

poftfuamobligationemciua:fiii»,quodetiamEcclcfiatpoftquamres, 
obIigatio,vcI  adio  privato  alicui  quaefit*  poftmodum  ad  illam  ,  vcl 

aliampiamcaufampcr  fucccfsioncmdcvcnit,  ab  eo  temporc  fui» 

privilcgu'»  utatur«    Id  quod  tradidit  Nicolau»  Evcrhard.  dici.  loc.  i 

fifco  4d  Ecdtf  6 1 . «.  1 5.  hi»  vcrbis.    Ifta  t  ar quiparatio  fifci  &  Eccle- 

fiar,  feu  pis  caufx,facit  ad  hoc,  quod  ut  fifcu»  contrahcn»  cum  aliquo 

priuato,  pratfcrtur  in  boni»  poft  fuam  obligationem  quifiti»  priva- 

to,etiam  antcriori  in  tcmporc,habenti  omnia  bona  fecum  contrahc- 

ti»  praefcntia  Sc  futura  obligata,  ut  cft  toxt.  SinguL  m  L.fi  qutffde  tu- 

rtfffi:  Ita  etiam  fit  in  Ecclcfia  ve!  pia  caufa  cadcm  ritione,  per  fupra 

 .   di<fta. 
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iro  hocdiccntcm:crc<io  tarocnihoc 


Se/saliccr.ibir1e.n.  m  ?t,-ejf.  tcnct  contta  d.ft.  Glofi.conclttd.ado 
i'dcmcr5emdote,quodinfirco.  ,    ,     ,    -  .irr.-.v 

Exeodem  tarftoendimodoputat  idem  EvetWas  Wfci/.^ii 
Wiwm^i.w/.rwf4g«-«^.,quwfircu$  rucccdensprivatopro  ic«po. 
te  pr^tcrito  utitur  iurc  pri vati,  &  pro  tcmpore  tuturo  iorc  propno,/, 
HL  6.  $  dt  tufififa  :Jta  ctiam  diccncTnm ,  fi  pup.llus  fucccdat  pri- 
vato  idqiicidco  :  qniafifcusm,inor&  Ecclefia«qu<p«atifut  ,^(.« 
LfimatorS-fui  ff.codewMcm  Evcrb.u<?.i.7.c  6 s,in  fu  &  loc  6 4,.n 
quod  int  cxemplo  pr.fcriptionis  ab  ipfo  allegato  prccederc  pottft, 
an  autcm  in  a!iis!quoq;  proccdat,  vidc  Schneide^K^in/.fAT  mUfnwi 

ColcruJtccrte,  non  obftantc,  quodin  cafu/aj^.fw  quotttfertn.7. 
enarrato p.  i.  C. 1 1 6-  tcxtUs pio  fif:o  nni!u.mt« fibi  ipli  obiccc 
rit.  Sc  ad  eos  noo  refiionderit,nihil  onMnuscontra  pupi!lam  icrooa- 


Yilcgium«    Etqais^o-,  r  r 

&ceriionciuri5co'T>pe'enti$,  i  c  accipercrcn»  debcf  cumluacauia, 
feuaptitudifteparsiv5,Bald.iwl.er<«.»«w.  i.C.t>(C«tr.pcfdt/J.co^c' 
non  alio  lure  potiri/ed  iisdetnpiyft^auonibus  obnoxms  jntclligitur, 
«c  a  J  quas  tenebafur  cedcT^s/rn  a  •-or./,  Stiftndia  C.deproiuratJ.apud 
cthutuf  deMthtritff.de  dol,wal.(X(eft,Lfiquifmrt*tt  ib.^lofs  &D  d. 
ffJeftrocutat.  Bald.  i«  /.  tmptor  C.  de  acJ.on  vel  bmd.  vtnd. 

Quod  t  dlcif rtr  farrogaturn  fapereconditioncm  eiu$,in  cuius  'o. 
ctttnJTt  furrogatio,  idcm  etiam  in  pcrfonis ,  qux  Gbi  inviccm/urto 
gantar,valct,Surd,  cortfil  4 14. ».  1  <5.  Ita  David  Mctjus  d(  Itu- 
mm  dthmum f.  4, ».  7^. /.  j } 8, 
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An  Cauponibus  permitten- 

dum  fitait  vinuni  noh  mm  nationalc  BavarL 

cum.  ui.acumvinocxtcrnobLicuico,  vcl  Ncccanco, 
l-f ancomco,  vcl  alio  gcnu  ofio,  i  vcndanc  ?  Ec  dc prohibiiA 
.couimixcionc  vinoruai.j 

Sunimana.  ' 

I  V^tmm  hommMhcuhi  UcbrjntA  LhnjU  dtdum. 
»  »'«'.'«»1  Hojfrum  Atfufum, 

J  R^VArtfu»;  non  tndtjlmcti tu  cxurnu  mmluet  feHtUny^.lUtio. 
f  M<  vftM  vtnt  noH  toler/tnda. 

6  ^  t  finutn  Bdvarti um,  quod  ifftmet  c4upont,^l4i$t4Ht.tuxtd  4I14 

Vtnd:rtf>ofs.ntf  9.  7.  r*tto]urit  Buv4rui. 
8  Difytinten  tnttr jui  JSAvartfum  (s-.  f^UnHum. 
10  BiMti)  diftrtntu, 
'if  J*r4tuiiatm.  ^ 
/-^lJm  t  q  iidan»  in  cxtcrii  tctrl$  gcncrofum  rinatn  dcguftafsct,  il- 
^lcdq;  Uhrjm4t  Cfcr,  'i  nomit.an  audivHict,  gcrocbundu* excla- 
[         j^r''°"''  ^*"*^'' '  ^iuarcnoi,  ctiam  cs  lach.yn.acuJ  in  mca  .  a- 
Iiriafldiplumtnosq«oquein8avaiia,d5cqu,iubcodcin  ciiniate  dc- 
|iiaa$,r!nc  piaculo  optarc  polsciuus,adco  cnim  ocycoetant  vues  00- 
Jtt«  ab  ahaHi  ic^ionii  viiiei.sut  n6n  imctuo  qu.aam  Polo^ius  dei-u 
aan^OArmu  notttum  dixcrit :  o  lelix  p.utia.ui  ^iia  acctum,  quod  d. 
bi  llud.oio  lat>orc  0«  artc  n  ^onhcitur.  iqi  iponic  nafcitur.  Qi„ 
Tcaola  cft  ,  quod  cauponibus  nofbii  non  pctraittatutindifFctcntei 
Jjuxta  cxtcrna  vina  BaTaucun.  quoc|;  cx  c.idc  cella  vcn<tete.Qucfr aj 
iMo<iu  exprdseprohibiiu  ic^  cruu:  \n  ^cr  <l()nr6ai)r.  4anW-int&  a>o* 
Hfojcr^min^  Ub. unt.- .ar-  6  r>d:  tai^  6t(Qxirt() nie  mt(  uno <SRar($^ 
I  m  tummtrn  QJJanctt  Wncn  Q>.u)rtfcb«nSib<m  ctiUegai  loilcn 
I    Rjtfo  t  habetur  in  itx;u  :  m[(i)is  wvc  f«r  vnjtmlid)  cradjuji/inD 
fma4»i  aiicrl;ani>  bcijfcrj  &itrai;3  cmjlaiiocttcn  '^&misi  m>  ^Bcr* 

mt  3C(ta»c  t^tWCIV  ,u  a  iv.uci  ^O.is^^nauoiLg  uU)ni.n.oao 
_«  ■■   occurrcn- 


\7f2 — ~  ^r^5r7o££^^_______, 

p^ne tam funtmantiofi,  uc vinum mchu. cum detcr.or. ,  vtl 
Lm  aq^rmifceant,  qu=e  mixtura  t  ncque  tolcranda.  nccjue  occafio 
e?Dr  Jenda,  fed  omnibus  mod.5  pracavcnda,  pcr  text.  llt  ^ixiMii' 
PoUmCtmtm/  dta.  l.b.    art.  5.  ib.:  t«>f«rt"*;K&j;cf)f< 

Imt  mm^mivm  wr>  wk  am  b  fn  ^tef^eu  f  ait/ 
t>Avoh  fon/tiag  ^<t  min  <i<rcd)t/  VMint)  vnvcrmifc()t  m(fy  t>K  ^iJirtl) 
au*^a<b<it/tnl>  fui  tracjcit/vn&alfo  t>icf  ()a&(ic6c  :Sermaii:juit|  /  vitt) 
attJ)cr<t>cfriC6acf)c^anb(uit5mif  5ent  :a5cin  b<\)ii)\m/  bcit^trfJ)<n 
ab<teMct/iMtb  (^'trfommeuwcr&C/  fub  pcena  ibidem  praefixa.  Cum 
quo  concordat  rcccfsus  Imperii  rub.  eailim.i»nt)£>rtmim3 Vbcr  bi< 
QBeitt  $u ^vi\)biKi\  1497,  an\f$<n<iitit/  rub. vott bctt  ^u^rlcufcu  bcr 
cgjcin  &  rub.voubcnitratittcnvcinctt/item  bic  Rcformation  ©uttcr 
^oUccx)  )tl2iu#urideAnno  i  f  SS.mtfftimc^tCf/rub.voUbCltecl^iff 

Vltt)Sit()r(citfCtt.  „      .  Mt  j  • 

Idque  ampliatur  t  de  iuie  Bavarico,  «t  caupones  ne  illud  qui- 
demvinumBavaricum,  quodipfimet  colunt,  vcl  plantant,iuxtaalia 
vina  vcndere  pofiint,  dttt.  m  6  hh. ;  b:r  krt£>^'Vnb^o(iCCt)Orl)nft(J 
/.  ».  ibi:  t>arncl>cn3cl>offcn ^abcn/bap ^nnit'i()ro  fcinQCirt^  m@raff 
vnl>9}?arc(fenNB.oI>attct)t)crfclb  fc()on  at^en  ©Civatf)»  ()^tf e  /  bcn 
^at^rtfcfecrt^^Bcinncbcnanbcrn  QlBctncn  cin(cicn/  »nt>  aiiefct)ciicf<n/ 
fonbent  ftcj)  D<pfc((><n  ^xwf^xi^  enthattcn  fode. 

Ratio :  quta  t  id  fcrid  cavcndum,  ne  fraudcs  committantur,& 
vina  mtfceantur,id  autem  atque  fieri  poteft,  fivc  caupones  vinumBa. 
varicum  propriu, five  aliunde  comparatum  iuxtaaliavenderc  velitit. 

In  t  quo  difcrepant  Dtc  ^awrifcftc  poiitiX}  >  intub  bic  >Pfa(i}tfc^e 
^vDn^jeifg-Ori^nun.^  ^  uem  alle»  /17-  ubitotum  comratium  hi» 
verbis  (tatuitur :  f  ctn  t  ^cimvirt^/bcr  Srattctcit/^^^ccfcr/obcrOv^efn* 
t»eirtau^fcft<itc(f  /  eirticf)cn  knbwetn  NB.  Cauffcr^ai^  fcinc^aiscnen 
©etvadi)^ )  cin(e<j<n/olicr  fct)encfc/  bamif  bic ^^ut cn  ^SJein  batturcft  ntt 
3<fa(fd[)t/  vnbbcr  3cmcinc9}iannvt\nftil)rf  tvcrbc/  &  paulo  po(l.  »nb 
eincr  aifo  at^en  @ctt>aci)g  ctn^e^f  /  fottc  berfc(()c  ClSetn  ailein  vnb  vitvcr* 
mtfc()t  au^gcfctxncff/iou  vervetfcbicrf  tvcjbc/aiif  n)c(c^ee"  aKc^  bir^ni' 
$<(f<igt><t)  )r<nyfli(^fcn  mit  fcnbctcm  ^cip  vnb  crnfl  aittuiij  3<l><  foK<n. 
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Sed  qux  t  rario  divcrfHath  intei  .wr  .mqiic  jus ,  an  quia  nobi 
lc  noftrum  vinura  Ncoburgium,t<r  <M<^^rf<9B<m/ mcllotis  co.i- 
aitionts  c»,  quaro  Bavarlcum  /  an  qu;a  .auponcs palatini  honcfllo- 
res,hac  in  partc  mcliorcs ,  &  In  ciusmodi  haudibus  committcndis 
puriorcs  ?  minimc :  hac  cnim  ratione  ftanie  non  fuifsct  prohibitio- 
nc  opus.  An  quia  durum  vidcbatur.non  pofsc  aliquem  vinum  a  fc 
plantatumhbereycndcrc,  pracfcrtim  irtlocoSucvi»  &  Franconi» 
ro.igis  vicino,ubi  ncq  k-  commoditas  eft,  nationale  illud  vinum  in 
bavariam,(in  qua  fimilc,  &  ciusdcm  qualitatis.magis  abundat)  nc- 
'^''^locavicina,  ubi  meliuscxtat.cvchcndi:  difiicilc  autcm 
crcdcbatur  pro  mcrcc  taro  cxigui  luctialios  inditorcs  conduccra.An 
dcniquc  idco :  quia  cautcla  obilgnationis,  &  attctio  l)<^9Dm<J<re<r^/ 
oranem  fraudisoccafioncm  cxcludunt  ?  Tu  atbitcr  fcdc,  &:  judica. 

Apud  nos  t  in  caufa  cauponum  \n  (5(r<rii^auf<n  /  qui  non  ipfi 
vinum  plantabant.Anno  KJ^^.judicatum  tmt,ununj  cx  ij.liiBava- 
ricura  rolum,aItcruracxtcrnafantum,vcIunumn-)n  ambolimul.fcd 
unum  poft  altcruna  vcndcrc pofse  &  dcbcrc.  ScJ  quid  quid  ftatu. 
atur.fraudcs  non  omnino  evitabuntur. 


QUOTLICEAT  UNICUIQUE  PE- 

CORA  IN  PUBLICIS  ETCOMMUNI- 
BUS  PASCUIS  PASCERE. 

Summaria. 

X  BAVAYxi  confuetudo,  2.  ratio  em^  j.  hmitati^. 

4  Qtfot  oves  in  Bavaria  ctticj.paftcre  Itcct  ?    jji  ritatto,  6.  ratio. 

5  Quid  de  jure  communi  obtinfdt  ? 

9  y^liqui  modum pr^dtorum  attendendtin  f)e putdntj  i  o.RdtiOf 
1 I . dUa 

1 1  Quaht  valtda,  f  1.  1    aliqui  CJpita,  1 7. 
1 4  ^lirjtti  tot  cuiUbet  permittunt.quot  habere  velity  i  8.  Ratio^  1 9, 
qtumfirwa  ?  jo.  ai.  1  j. 

~  Zin 


2  4  ^niumltgnandncaeducatifrarguwentum  ^  1$. 
1 1  yin  m  Imandt  &  pdfcendiftnt  proprte  fervttutei] 
X7  Arh^ttriojtidicisdtliributiordtnqumd.i.  i8  ConuctuJo  patrt^ 
2  p  taniontbHs  cttr  plura  quando^  wdulgeantur  ? 
ratio  onernm  habenda  ? 

5 1  ixtnnti  aju  Mioneangaudem  jurepafc4i,ii.Pu,g.roj^f>on^  f 
54  Dejurepafccndiquddam  reniifsiV^: 

IN  Bavaria  t  res  carec  difticultatc,&  rario^cs  c i  de  a  n  v'.  • .  m u » 
litcs ;  quia  cxprefsc  provifum  c^'  tn  ^crP(s(tce-Cr&mnV3///&. ^  r?f.  •  4 

art,  t.rfih.  tt)ic  ^Si^c  cmcr  rtiiff  Dtc  c^cuKtnc  ^^aib  id)U\m  me^/ut 
nullus  cx  incolis  plura  pecora  pakat  in  communibus  palciiis ,  quam 
temporehybernodefuispraediisalerepofsit,  vel  ad  ufum  familiac 
maftare  vclit-  Ratio  t  quia  coloni  de  fuis  pracdiis  in  Bavaria  orera 
proportionata  fuftinerc  debent,nontantum.patrimonialia,uti  iribu- 
ta,&collec^asfcrdctiamperfonalia,utifuntoper3e,  &  angarix,  i)tt , 
§rc^n  ^nb  (Sc^atWCVCt/  crgo  etia  proporticnata  comnriOdafcntirc  ! 
debent,vide  Joann  Colcr.  m  cTcajm, ii.c.  iz.  Hocramjii 

LlMl  TA 1  Ui<  ;  nifi  t  villa  qaxdam  pro  qualitate  &  mag  u 
nc  (ua  non  hahcat  fufhcicntia  prata  propria,(cd  pro  nccefsicatc  ei  .\ 
qux  viciniae  notci  c(sec.  aliena  conduccre  debcrct.   Tunc  enim  qu jd 
proprir:;  carcat  pratis,abudet  autc  atvi6,no  debct  comunibus  tare.e 
pa(cu!s,quia  nihil ominuscommunia  (nllinct  oncra. 

Si  detovibus  QUi£RATLlR,  quot  carum  rullici >n  pagis habcrc 
pofsint?exprefse  quoqidefinitu  eft  loc.cttMt.  i  ^..nf.j.ut  haberc&paf- 
ccrc  no  Uiccat,n  fi  in  pioprjistiindis,cS<:  illls.quib.is  an  iqnimsid  jus 
compctebat,quo  in  cafu,nifi invctcrata  cofuctudinc  liberu  cuiq;  fuc- 
ritpro  fuo  lubitu  &  comoditatc  ovespafccndi^quot  voluent,  reihi- 
dus  eft  numerus  in  tantu,ut  intcgra  villa  ctn  (jauiicr J^of  24.  huba,fi- 
ve  mafum,ctn  ()ttffcnlanJ)iS/  utiSaxoncs  loquuntur^er/ic/;  p.  1  .Ci^uciu^. 
49  «46  duodecim,mcrcenarins,  qui  agroscolcdoi  habet,ovflo  (rcl 
totidc,quot  per  hycmem  de  fuis  pratis  quisq;  alere  potcft,iiattamc, 
ut  nuU^m  aeftate  aliasovcs  per  cmptione,aut  locationc  adijciat^mcr- 
ccnari^autc,qui  agros  no  habct,quatuor,&  nonplurcshabcre,&pa- 
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fcciepofsint.Ra:io  horuin*omniucft:ncunu!>  pi*  aliogravCiut,  i  d 
oroponfo  fccundu  pc«dia,dcquibus  ctiaproponiorataoncraj  r»- 
ftati  c'cbent,fecvetur,vcl  utNJcnoch./it.j.ffwr  i  Cdf»       dearUt  jiid. 
<j<7,loquitur,quiaunus  a!icti'p.irtc  libi  vindicarenodcbct,  Additurj 
XMc-.niji  iiiolff  ulm  invitfrdta  irifketiidint  fiient  riccptus,  Rr.tio:  quuT 
C4ccr$ionesciu$-nodicivilita-a  cipicndi  ('unt,&  niodc  a:Tioncnn,cx 
corueuidinc  .i :cipinnt  4r<r.  I.qui  h^minthm  fde  (crrh.Hrh.pnd.l  itn  in  tc 
tum  C.  de  sJtf^ivM.  l.ft  CHi.  Jf.  de  firvtt.     SI  Q  U  .-E  R  A  T  U  R  dc 
)urc  tcommuni ,  .in  cuivis  civi  vcl  incolx  tot  pccudcs  licc.it  h.ibc. 
rc,&  in  pafcuispublicis.vcl  comunibus  p.ifccre,qnotci  visCi  fucritj.nn 
vcco  tcac.uur  pccudcs  h.ibcrc  pro  modo  pcadioiii,  qux  in  tcttitQtio 
porsi-ic:,ncn  c6 vcniunt  imct  lc  Doftores.  Aliqui  t  putant  omn»o6 
inodum  prxdiorum  .ittcnd^ndu  ctre.pr  text.  in  U  Imperateret  1 7.  ijde 
fervttut.ru!lt}r^d.  ubi  ImpcratorcsAntonius6cVcru$Aug  ;:ti  itfcripfe 
runt.a^ua  t  «l*-^  lla^ninc  pubhco  pro  modo  f  oiTcfsionO  ad  inlgandos 
agros  duci  dcberc,nili  proprio  quis  lurc  fibi  phis  datum  cflcndcrit  ad 
d.l.  j.  i«  fm.ff  eoL  Ergo  ctia.i^  pro  modo  poircfsionum  vel  pr<rdioru 
quis  pccotain  pubhco  pafc.re  po-crit,itaAlbcricus4<l  r/.  /.TidcWc. 
nof  hium lU  jrhttrdr.CM.i^^.n.  \ .wchner.iw eh.tt.*3S?ail>jan3 rw.lw /i- 
w<f4'i'-n< Card.Tufcb./tf.iP.fotK/w.xii.w.iew.J.Hicron  ncMontc  jw 
rrali.defin  re^.  cap.  7  i.w.x  r .  ubi  .i«t;qu6d  illc,  qui  h.ibct  minoics  j  of 
scdioncs.dcbcat  etia  minus  uti  pafcuis.  Rationemtali.im  dclumiim 
ex ailuvtone,qu«  .icquiruur  pro modo  quantitatis pr.Tjiotc,§  infula. 
inj1.de rtr.divis.vi^k  ctiam  Fauft  confil.prodrar.cltfs.^.ord.^^^.  Vcium 
tnccora,nccaHaRatiohancfcntcmi.m)piobat.  Nonpnn^a.quia 
aqua:  du^us  iit  proptcr  prxdia  proxime  &  pct  fc,crgo  mcri  o  quan 
titas prxdioru  cdpicicnda  c;ft.  vidc,qnx  fcripfi  ii)  traa.  (fr/Irvif.  pnd 
ruji.q.i.i.lim.i,&fcqq.  pnfculatio  autcm  proximc  fit  proptcr  pccor.' , 
Ergo  poti^ab  aqu*  hauftu,qu.i  ab  aqux  duau  argumcntu  duccndu 
eflfct.qr.i  utiq;  no  fit  pro  modo  pradiorf.m  (cd  pro  numcro  pccudu. 

Nont  ecunda:  idco  cnim  qaisq;  .-Uluvioncm  pro  quantitatc  ptcC' 
dioru  acqvurit.quia  &  amittcrcpollct.pcriculuro  cnim  .imi(sior.is-,& 
hicrifpes.duo  conncxa  funt,  &  un-.im  lccundum  .lUuddcfiniri  foUt 
arzJ.fe(undumn4tttramff  dt  K.I.  aliud  cft  iniure  p.iUcndi,ubi  uniin 

,\  ^•■Ar  '  -  ■•'^i'-;      crmina-ionem  iccipif. 

aj  a..c.  .    ...      ,1   ^  .  — 
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"^flrgdci  t  mcnte  aliorum  oon  tenctur^uis  pecudcshabctc  pro 
^oi^o VriediaruiD,  fed  cuivis  civi  vel  incol»  licet  tot  habere  ,  &  in 
pafcais  ^ubjicis  5c  comtnunibus  pafcere  qaod  ci  vifum  fuerit ,  per 
r<tM  inlJt^atnx.  zo.  §  i.  ufj^aifin.  fftfervit.  vindic.  Harprcht.  adpr. 
"  l^nte  firvtt.  frjtd,  n.  i  if.  Bcrlichius  f.  %.  conclHs.  49.  de  jur.  pafcend.  n. 
(^.qafw.  19.  trajit:  quod  fiquarrarurt  Jedivifione  i  ter  cives& 
incolas  ciusdcnfe  co  n  nunitatis,quorum  unus  plura  prardia  pofsi Jc^ 
quamalter,tuncdivi(io  non  (ccundum  modum  &C  quar.iita*em  ju- 
gerum  &  praediorum  ficri  dcbcat,ifa  ut  is,qui  pluia  habc.  (.racdia,ha- 
bcat  ctiam  maioicm  partem  pafcui»fcd  fecundam  t  capiia,  ita  ut  tot 
fmt  partes  xqualcs  pafcui^quot  funt  cives&  incol«,&qailibef,etiam- 
fi  fit  pauperrimus,non  rainorem  habcat  parrem  pafcui,  quam  alius, 
quifir,dirifsimus,  periJ.  xo.  videPaul  t  Nfatth.  Wchncriim  tn 

/?rp^f .  f/.  QBaib^anvj/circ.  jfn.  ubi  ait;      abcr  cirt  ^jcmcincr  \S\htx\<b 
follcit  )Tc&  bc\)Dc  ^hcif  DcffclStacn  ju^lctci^  3cmcini(jfic^/  t>nb  f virt 
Z^^il  mc^r/bann  &cr  an&cr  ijcbrauc^cn. 

Pcr  Rajoncm  :  t  quod  fcrvitus  jurls  pafccn  h'  fit  jus  pcrfonalc, 
per  text.  in  U  i  (5.  §.  fcd &cur4  6.ff  de  wuncr.  &honor.    Et  quod  in 
fimili  jus  ligna  li  ccmpctat  fccundum  capita,  &  perfona^  ci  ium,  & 
non  fecundum  quantiratem  pracdiorum,  &:  quod  tunc,fi  communis 
fyl va,  vcl  Calices  communcs  caedanturjigna  lccundum  nun^  e  um  in« 
colarumdiftribuantur.    Vcrumf  mc  nectcxtus,  nccra  oncsmo 
vcnt.   Non  tcx(us,quia  plus  non  dicir.quam  hoc,fi  plurcs  villici  fin- 
guiifuapraediajdcft  i^rc[)Otf/habcant,Sc  faltum  commuacm,ut  jus 
campafcendihaberenr.mcicau  fucrlnt,  ic  poftca  unus,velalcer  prsr. 
dia  fua,fkve  villas  proprias  vcndiderir,  hoc  jus  pafcendi  ad  cmptores 
tranfirc,adcoq  le  ,quod  tanquam;tti  rc^i/^ pofscllbrcjpr^diorum  fc- 
quatur,  Qaot  autcm  capita  quisquc  corum  pafccrc  dcbcat,  id  ibi 
non  dctinicur.    £c  cx  t  hccipfo  tcxtuetiam  primiratio  dcftruitur, 
quod  vidclicct  jus  pascendi  non  fit perfonaUykA  reale,  alias  cnfm  h»- 
rcdes  emptorum ,  &:  non  pafscflbrcs  prxdiorum  fcqucretur  /.  ult.  in 
fin.ff  econtr.empt.    Nequc  t  contrarium  i«  i. /.  itf.  vej  potius/,ww- 
nerum  i  6.  §.  6.  lcd  hoc  tantum  habctur :  quod  cura  cuftodicndi  a- 
quxduauspcr  onahbusmuneribusadgrcgetur,  ubi  nulla  mcntio 
)u-is  P  ifccndt,nulla  fcrviturispcrfonaUs,vclrcalis,fcd  difcrimcn  ran- 


k 

IDOI 


n 
ccn 


iti 


col 


Early  European  Books,  Copyrighl©  2012  ProQuest  UC. 
Images  reproduced  by  courtesy  of  the  Biblioteco  Naziona 

CFMAGL.  2.6.47 


 ^Asrio  xxvu  , 

tun»uucrmunctapct(onalia&  pattimonalia  fit.    Quedt  autctn 
juspafcendi  otdinati^ loqucndofitfcrvitusrcaiis,&  non  pctfooa- 
lis  id oftcndi in  tiad.  defervitpr^d. rufi.  ruh.  de  jure paftend, q.6un. 
185.  cumftq^j.  d'  246.  pcttcxt.i»/.  4.'/.  eod.  Wcizencgg.  «.  5.  ^  <r. 
Bctlich.  lo(.  ctt.  n.  10.  S^qujntum  vid.  Caid.  Tufch.  /if  p.  f<,«f/w.  iit. 
pfr  ror.  polito  autcm.quod  pctfonalis  cfsct,  non  tamcn  f  feq.ictctut , 
quod  inirquali  qulique  numcropccotapafccic  dcbcict.  Nam&u 
lus  fcrvitu?  pctfonalis  cft,  &  tamcn  fi  plutibusufus  fit  concefsus  \aV. 
cuius  ptzdii,  non  unifoimitct  Sc  «qualitet ,  fcd  quifquc  pro  ufu  fa 
milia  fuj-^prout  ca  magna.vcl  pacva  cft.uti  dcbct. 

Quod  t  dc  juic  lig  andi  addudtum  cft,  id  contra  adTctfiiios 
ipfos  retcrqucripv  tcft.  Nararus  lignandi,ubi  fylvacommunli  ca- 
dua  cft ,  plcriimquc  ita  cotrtcdi  fo'ct ,  lu  fccunduin  capita  quidcm, 
non  m«ta  mpdum  ptatdiotum  lufticoiura  indulgcatui,  nihilominus 
mpraxiitaobfervaii  vidcmus.utin  pcifonis  tcfpiciatut,  quam  am- 
plam  quis  familiam,  &  qnot  fumantcs  habcar,&  tanto  plus,ci,  qui 
pluics  himantcs  habct.aisignnri  folcr. 

Slim  notf*tt><llM'iCn  5ctrrf)0fi;/ad  inftat  f  ufus.cui  fimilc  cft  jus 
lignandi,  &  (crvitus  pctlonalis.li ad  ncccfsicatcm  bmilis  coccdatur, 
pct  t  adita  a  mc  1«  trdcl.  de  fervtt.perfonai  tit.  8.  deufu  &  habit4t.q.  tf! 
refp.  H.  45.  &feqq.  &106.  &  in  traa.  dt  fervitut. prad.  rufi,  rub.de ju- 
rehgnandtttt.  j.^.  ^  i./jii.  Cctcrum  t  quid  jus  lignandi  ik  paf- 
ccndiin(altu5c  fylvapublicanonrufctvitus,  fed  pcculiarc  jvis ,  id 
colligi  potcft  cx  jorc  Bavarico  tit.  »6.  artic.  9. 

Magis  t  crgo  placct  fentcntiacoram.qui  putant.hoc  totum  ju- 
dicis  arbitiio  committi  dcb.t c  ,  qui  coofidctct  pafcuoium  quMlita. 
tcm,&  conditiPiicra ,  &  atq^iitatc  utatur,  Covartuu./)r4/S.^(;.f. 57. 
n.  i.poflpnm..  u.eo  tamen  numeropecnium.qui  fit  arbiirto  judtcu  Mcnoch 
Ith.  %.  teat.  j.  fj^,  »  4  5  ».  1 5.  c"  de  remed.  ret.  pofs.  6.n.  &  fea.  vif^c 
Berlich.  d.  ccnclm  49.  n.xo.^  .  liter  fenttunt. 

In  patriiimcaGund.  fing  ,  ubi  pafcua  ccmmunia  funtiutiicicn 
tia ,  iuxta  Harpichti  opinioncm  cuivis  civi  tot  pccora  licct  paftor 
coramittctc,Vnfcrt)Cn^irfcn  fcJ^fa^Cn/  juod  volucrit,  quod  intclii- 
^cnduin  cft  dc  paicuis  diurnis.    Nam  ,  ratcr  ca  h.ibcnt  aliapafcua 
proaltil  bus  v,-.c  is,vclfagiBario  pccotcftir  t)ag,s9?a(lt?ic()/  ubi  toia 
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rum,iuxta  nrbitrium  m.g.ftrat«s<lefin.cndum,ad^^^^^^^^ 
iinidevulcoduoveltriapecoraaltilia  ( qux  tennpore  " 
Z  fuftenitione  famili.madtarerolcnt)  ^-^^'^  ^'"^^^^^^fZ^T, 
n tcr  oncra  civitati,  fuffcrenda.plura.uni  cx  t  lanion.bm  acihuc  plu- 

i  ru5;entur,t.m  ut  civitati  &  macello profpeaum  fit,^ r^^^^ 
nera  ipfllimpofita  tanto  taciHusrupportare  pofsrnt,  «'^^l"^' "^'"^ 
funtadcurflpublicum.an^tC  W/  &  curfales  ^^l'"^'" 
cventum  aiere,  &diu,noauq,  huic  in  commoJo  cxpofiti  efle  d.bent, 
«quum  eft  ergo,ut  ipfis  compcnfatio  de  publ.co  fiat. 
1  Etqu6itinpafcendispccoribu$habcaturrat.oonerum&mu- 

' nerum  perfonalium  civita.is.id  indc  quoq;  conaare  POJ^'' 'q"^;'! 
!  colis  civicatis,qui  cives  non  funtjed  tantum  bcvfafTctt  Ctcr  ^WHx^ 
i  (tcr/quia  neq;  excuiba»  agunt^neq;  alia  dviliaoncra  Ifujl.ncnt,  j-is  f 
pafcendi  non  permittant,  Vcrbicrcn  t^nCll  g33ai&  vnt)  QlVaira  /  ficiitl 
'  etiam  civibus  bannitis.quibus  de  jurc  commum  aqua  &  igni  intcrdi- 
i  dum  el>,de  confuetudine  pafcua  intcrdicuntur,  WCr^cn  tbncn^n^tt 
;  ^i^att)  vnb  -::iVt)T:r  \)crbotfcn/ba|>  uc  jti  2)orff  vit&  ^^clD  (jcoclKct  /  vi'.& 
^  VCrboffCn  fctjn/  Paul  Macthias  Wchnerusi»  obferp.tt.pucK  w.  92?ail>' 

'  <t.m<t/ /"  A".  .   .    .  ,  . 

1        Quod  t  verum  eft,nifi  fingulari  pr.vilcgro  prieeminearit,  Nam 

fi  quis  per  privilegium  a  civitatc  quoad  jurisdidionem  &  alia  oncra 
'  eximitur,quoad  pafcua,&alio$  ufus  communes.jiis  fuum  non  aniit- 
tit,fcd  inpafcui$  comrauntbus  fua  pecoranihilominus  pafcere  poteft 
poftCovarruu.pr4(fJ.9<7.  f.ir.?7-'»     h-bji".  lers  featu.id poujj >t 
i  Bcil'cli  us  ■  *  "  "  "^-   Talps  cyemori  funt  nrof-efsores  + 


i4 


*  •  •       •  • 

Dcaliis  tlocoriimconfuctudinibu?  virfeMaiimilianumFauO. 
(U^s.i.ord,  I  105.  tnconjiipro^rar.&cd^  :cr\i  urcpa  .cndu/iiji.^.c^rrf. 
4J  4#<i«comffi(culatione,vei  v.  mtian  |  a.culauonc  ibid. 
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JiCj^^AlST/U  XXl^lL 
lITRUMjllS  PA5;CENDI  AD  CER- 

TUM    NUMKRUM   OVIUM  RFSTRI- 

CTl!MINCLUDAT,VELEXCLUDAT  agnellos? 

Summaria. 

I  Qtrtus  num^us  mu^um  m  iure pafundi  QQnvmtw^vtl prdtfcriptus 
excedt  Hou 

j  Plurti  pjf  t 

4  Siiutapp'.  .  .  .    ^  .tm. 

5  Ojudfi  numeisu  crcfcut  ferfrturam  f 

6  Diifatntt  •  tnter  ufu  frucluartum.c  ^  n  ius  pafcendt  halet^y.prior 

dderyt.hicpotefi  ali.u  in  locurJi  (^emortuarum  fubfiituere. 
9  yifi  nnllis  deficientthtu^agndlt  agre^e  removert  d^  heant  f 

10  yim  tctdtdn  num.rumAugcautf 
j  I  Cur  fcparari  nequeant  f 

1 1  Ccjt  lictu  Jo  Victpux  qtunlo  anendenda  f 

Sl  cuijus-t-parccMclicoaij  crit ,  6c  pr  >  fcrip  um,vcl  convcntum  fit 
dc  ccrcc  n  imcio  pccuJum,  luncra  no,  &  non  maiori  nun  c;o 
uti  potc{l,Weizcncggcr  de  fervttut.cap.  6.n.  14  S^rhncidcwJn,  adttt.de 
fervtt.prad.urb. &rujl.  w.  Jo.  Harprccln. f  r  o.ubi  i  Itcriusinfcrurt: 
(i  quis  t  pcrlcgitimum  tcmpusad  pratkiiptionem  '  cccfsarium  in  a- 
licno  fundo  rviil  c  ovcspavic,  &  nonnlfa^  l«cct  poflca  grcxillccrcf- 
car,  &  augcatur  quod  p  urcs  ovcs ,  quam  m;llc,ibi  pafccre  oon  licc- 
ztyarg.l.  I.  S  Trebati'ifj\2.ff  deaq.qt  ot  &Afliu.  pcr  rcgulam,iarium 
pra  fcripaia^ ,  q  ia^  tun^  policisum  ,  /.  i.  lulianusff  d.  ittn^  altuque 
priv.  Sc  ficut  ccnccfTio  ,  ira  tjuoq;  ptscfcri^  cio  ccrtcs  l.initcs  6c  tcr 
minos  habc^ScIincid.  hc  cit  n.  $• 

Vidc  t  iui.  iciipC\  intraitatune  fervitut.frsd.uth.cs  Yvfiic.tit.%.  q. 
66  n,  194.  ubi  q.  6(),n.  j  1 4.  addidi,  numcri  m  pccorum  pro  (ingu- 
hs  )uscon'pa(wCnJlhabcniiliUSconftifui  pollcjita quidcm,  ur,  qni 
pluiapafcit  pccorajn  \i  s/y\x  numcrum  cxccdun^  prch.bcri  pcP^ r  , 
Wc  7  difiert-  4.  ur  ^.n.  r    nbi  a  gumenrum  a  (imili  duc  r 


Nam  t  eodem  modo  prohiberi  potcft ,  qui  plura^quam  licuit, 
pccoraad  aquam  jurc  fervitatis  appellic,  d.l  i.  Trebatiti^.  ff.  de  aq^ 
quot.  &  dtfliu.  Quidfi  autem  f  numcrus  ovium  per  feturas  augeatur, 
dcbet  ne  agnellos  a  gregreremovcre,  an  vero  c^tcris  ovibus  eas  po- 
teftadiungerc/  Rcfpondeo:  fi  numcrus  mortc  quarundam  ovium, 
vel  aliarum  pecudum  diminuarur,in  earum,  vel  dcmortuorum  ca 
pitum  locum  alia  potcft  fubftituere,vel  cxfaciu,  vel  aliunde  compa. 
rata.  In  quo  eft  t  diflFerentia  intcr  eum  ,  qui  ulum  fruftum  gre. 
gis  habet,  &  qui  ius  pafccndi  habct,  Nam  ufii  huftuarius  non  lan- 
tum  potcft,  fcdomnin6dcbct,fi  grcx  murtc  qunrundam  ovium  di- 
minuatur,tn  carum  locum  aIias,nonquidem  aliunde  coemptas fub- 
mittcre,\rcizcncgg.  dtfsert.  i.  de  fervitut.  c.  6,  n.  5.  Scd  ex  faccu  iiibfti- 
tuere,  /.  vetrt^  ^  8 .  §  f.  //.  de  ufi  f^feifi  gregis.  j  8 .  infl.  de  aquir  2 .  rer.  do- 
min.  ubi  vide^  quA  fcrtpfln.  1. 

Quiaf  dcbetfalvamurusfruiftusfubftantiam  confervare, /.  r. 
ff.  de  ufuf.  pr.  \infl.  de  ufuf.  vcl  uti,  tanquam  bonus  pater  familias,  qui 
non  patiturimrainulnumcrumpecudumt  Duromodogrcgis,  adc- 
oquc  univcrfitatis  ufus  fruftus  fic  conccftus ;  fi  autcm  hngulorum 
capitum,  nihil  fupplere  debcat, /.  qutdergo  70.  §.  ^.ff.deufuf. 

Alitcrtiereshabct  in  iure  pafccndi,  ubi  quispafcit  ovespro- 
prias,nonaIicnas,  Scidco  fubftitutioin  locum  deraortuarum  non 
eft  necefsitatis,(cd  voluntatis^ 

Quidfi  t  auiera  ex  namcro  convento  vcl  prxfcr' pto  ntJlap  pc- 
cudesdeficiaar,dcbct  nctotics,quoticsngninalcuntar,  cosftatima 
gregc  rcmoverc,vcl  porcft  nc  caeterisovibus  age^ej^arc.'  IniurcBa 

va« ico itb. ttt.  f  4.  bet  kn^^-^itb ^Poftcc\)'£)rMiun3/  rub.  wmM 
(iwkUr  S5mws5matttn  ctttcm  borff  (Sc^ajf  ^abctt  ttwg/^xcqu^iiio 

clare  dccifn  cft,  his  vcrbis. 

^ttb  t  fo((ctt  Dtc  httt(3Ctt  iammtv/  fo  vctt  fofcf)cit  @cf)vifctt  ficr^ 
(ommctt/  affc  ma(t'ibcrfcagattt)cr3a^i'  tttt)ic  bc|?tmv(c2(ttia^l3C' 

rccl)ttCf/»ttb  fur  ©Ct)af  gcjcf^ft  WCrbctt.  Ergo  intra  annum  agni  art- 
niculi,  fivc  factus.cx  ovibus  natus,detcrminatum  corum  numcrum 
non  augct;  R  atio  ;  quiatnaturahs  inftindtus  ctiam  animalibus  iri  a- 
tionalibus  aftcftum  qucndamcrgagcniiriccsingenerat,quo  privari 
am  tcnellaepccudcs,  prgfcrtim  anaturatimidg,&:  indcfcnf«  non 

— .  ,   .  ftacim 
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ftacim  debcni.Nammatribui  land«»  ^^^gt^g^^t*  palcttlaci#ntta- 
ciliiis  afsueBunt,  &|ab  impecuolis  iniuriis  iociacum  dcfcnduntur. 

Cum  igitur  f  convcotioncs  huiu^modi  civilitcr  accipiend^  fint, 
^tana  ftridke  interpretari  non  dcbent.  Atquc  t  ita  iudicatum  intcr 
Dn.  Capitancum  loannrGodcfridura  dc  Berlin  in  Bcrtholzheim,at- 
que  fubditos  eius.  Licet  enim  in  hcc  ducatu  jurc  Bavarico  non  per 
omnia  utamur,tamcn  lcmper  ia  contra6kibu$,il  non  apparct,  quod 
a(^m  eftjid  (ccjuimur,quod  in  rcgionc.in  qua  adum  cft ,  frequen- 
tatur,  /.  {mftf^ }  4.  f .  it  R.I.  &  ubi  confuctudo ,  vd  iex  Ipccialis  non 
appatct,vicinorani  coufuetudo  actcndcfida ,  &  (crvanda  cil^c.juper 
e$  ii.  ext^dccenfih.  6^ proLUfdt. "^h.zIcl  de QoHtH.uiu.  j.  n.  14. 


AN  lUS  C^NANDL  VEL  HOSPI. 

TANDI,  IN  MONASTERIO,  ViL  CAS- 
TELLO  U.G.  PER  P R  iE  S C RI  P  TI ONEM 
ACQJilRI  POSSIT^ 

Summariat 

I  Cdfm. 

%  .  QUiJltO. 

|3  Tcxt^ pro  negativM  AUitm 

4  Controverfus. 

5  duftore  deddrdtm. 

6  Katio  decUratioKH. 

j  j4liorununterpretatio. 

8  yin  fdeultas  cdnanit  m  dlieno  frvitus fit  ? 

9  Sdltem  perfonalu  ? 

10  Sonufw,veluffi^frH^lus. 

1 1  ^n  verfmur  m  cafu  L.  8.  fF.  de  fcrvit. 
'    IX  Dtvtrfuaicafusnojlru 

r ;  j^n  tw  hojpttandt  fervttw  efsepofsit  t 

i  ^  in  quaiafu  verftmur  t  
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1  5  Itu  hojpicandt  an  prdfirtpnom  &  uju  4cquir4tur 

16  Refponfio  ncgstiva. 

17  Ratio^ 
it  Conclufio. 
19  prmdtcium. 

X  3  Caftis  dliWyin  quojHi  hojpitmdi pr^fcribitm. 

2  r  Ratio. 

II  TundamentamiarkBavdrici 
z  5  Si  caufa  fubftt  excludens  familiaritatem. 
ExempltuH. 

1  f  Appltcatio  ad  cafum  prdfentm. 

2  i  Plura  remifsive. 
2  7  Confuetudo  quorundam  locorum, 

18  BavartA&  Palatwatus. 
ReJlrtctmisrattQ. 


QUi Jaratin  more  pofitu  habcnt,  «t  quodes  vel  in  propriis  fuis  , 
vei  inDomini  fui  negotiis,ciusmodi  locaCicrapertranfcunt  no 
!nhofptciis,&  divcrroriispjblicis,redinMonaftefiis  diverrant.ubi  a 
religiofis  horpitalitacem  excrccntibus  rccipiuntur,&  traftantur.Cttro 
autc  non  nemo longo  icmporeconrueviirct  in  certo  qHodam  Mona- 
dctiit  divcrtcrc,cu  tempore  autcm  pius  rcdux  non  adeogratusho- 
fpes  c(r«r,&  Abbas  fese  non  nihil  difhcilcin  oftenderer. 

C)  U  A  R  E  B  ATUR:  f  an  practcr  vo!unt;i,cm  luam  viatorcs  illos 
(prxferrim  miniftrosPrincipis.in  cuius  tcrritorio  ipfe,qu«dam  bona 
debcrct)ho(pitio  ex  ciperejisque  necclsaria  (iibminiftrarc deberet I 

Rcfponfum  t  peripofse  vidctur  cx  Lut pomum.t.ff  defervttut.  ubi 
Vlpianus  I.C.  relpandit :  utpomum  dcccrpcrc  hceat^ut  fpatiari,ut 
c«nare  in  alieno  puirimus/ervitutem  iraponi  non  podc. 

Super  quo  f  textu  muUum  inter  fc  ahercantUTDodVpres ,  an  fervi- 
tus  vel  realis,vel  perfonalis  induci  poflit ,  ut  in  alicno  csctiare  liceat  ? 

qucmadtwodum  vidcrceftapudDn.  Weizcneggcr  dtfsert  t.  deferyi^ 
tut.  caf.  %.n.\^.& feqq^ 

EgotinanpcndiccTraftatus  de fervitutibus perfonalihta n.  ij.jta 

refoivi:  quod  fervitus  prxdiaHs  non  ira  imponi  pclsit ,  utc^narcin 
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alicno  po(lirous<<  /.pcrR.ui  nCm:  fqniahoc  mjigisad  volupfarcrr* 
nomini$,qaaaiadiuilitatcm  pcxdiiccmparatum  cft.  Si  enimmihi 
ms  fpatiaaJi  vd  carnandi  tuo  horto  u,-.  cunccfscris,  meo  prardio 
nalU  pcnitus  utiliras  accedit^  &  mcam  ^^raBdiuns  in  fc  non  fii  roclius, 
fcd  ego  tar '  ciandi  &  CJcnandi  defcclationc.ac  voluptatc  fru- 
^^y^'^^^^^^^< .  >  2  4.  qui  I  roindc  purat,pcr  cinsmodi  con» 
ccfnoncsaltrri  nonnquiri  iusin  rc  (cdtantum  obligationcm  pcr(o- 
nalcm,  C«poll.  dcfcrvit.  urb.  frxd,  cap.  i.rt.i.  adcoqi/olam  pcrfona- 
lcm  obligationeaa  dari  conrra  ccdcntcm.ciusqv  h*redes,non  contra 
cmptorcra  illius  horti,nlios<^uc  fingHlarcs  fuccelsoics,  Arg.  Lfin.ff.  ult 
ff.  de  contrah.  empt.  Wei^cncg^.Wt^c.  ctt.  n.  14.  ubi  tradit  eiusmoditfa- 
cultarcm  ncc  (cTviturea)  tca  cri^  c(sc,  quia  nullius  pratdii  dominaniifi 
caulam  mcliorcm  facif,ncc  pcrfona-cm,  quia  in  fruciuum  perccpti- 
onc  non  ronfiftit,&  oihil  cx  fruftibiis  dimmuit.  VndectiaroBacho. 
vius  m  notis  ad  ^'efcnb.  w.j*  defervtt.  putat  Ijmplci  aJiquodius  pcrfo- 
nalcclie^ 

Nih  lominus  f  tamcn  cx  mcntc  aliorum  nihil  impluat  diccrc, 
faculratcm  carnandi  in  alicno  (brvituicm  pcrfontlcm  cfsc ,  adcoquc 
confcls^rixinrcm  ad  v  ni  locum  darjjWcfcnb.  ».  ^.ff.defervtt»  &: 
ibi  Bachovius  w  notis  Goi^iotrcvhis  tn  notuad  d.  l  '6^  ubi  dicit :  non 
praedii,  fcd  pcrfbnar  uiihfatcm  fpcdJatc,  non  1  tamcn  ufum  vd  ufum 
cfse,  ncq;  ;i  '  -  *^ioJfsex^  '  :  ,  -  ^un.  iir&ii. 
ff.fifervtt.  vendtc.     c  ^        luli ,  qu<  ,  il  u$ coiKcfsiv;- 

Qibu<:,q<iat  ad  volupcatcm  conftitui  vidcntur  ,  conicfsoria  quaado- 
qac  dctur. 

Verum  t  hoclocorapcrflumu  duco  ,  p^Linbui  dchacmatc- 
riadtfscrcrc qaialn  ca  u  v.(\o  t.8.  non  vcrfamur>  iliqnim  rullaaiia 
conccfsi©  fa^a  cft,qtiam  ut  liccrctin  iilicno,  u.g.horto,\el  aliograti- 
•fo,  &  voIuptario,vtI  an)arno  locc  cJrnaic,  non  irn  nt  dc >raini;s  hor- 
rl>(cd  isipfe,  qu;  lacnlutcm  accepit  ,  cfculcnta  &:  poculcnra  ItTum 
afFcra-,  &  nuiiam  uti!i:a  cm,icd  volupratem  tanrum  locApcrtipiar. 

In  noftro  t  iuitcm  cafiifiipponirar ,  Abbatcm  hofpiti  omnia 
ficccfs*uia  de  cjbo  &  poiu  (ubminiftraic:  fubmiiiiftrarc  auicm  Jcbc 
rc  cl  uiiquc  r^agna  (crviius. 
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Et  no«  t  appata.quare  noo  (ecvitus  petlonalts  d.ci  po.s.c,qu  a 
fruaos  ifte  nb  bofpite  plrcipit.ir ,  ur  gtatis  c«nare ,  «c  fu.s  numm.s 
I^ccc  polsit  I«6  fublride  tc.^is,fi  oimirum  prxdu  caufa  concef- 
fio  faila  eft,  folito  videlicet nd  pr.dium  luum  aliquot  v.c.bus  man- 
no  cxcurrerc,&  proprer  diftantiam  loci  iniet  roedio  monaaerio  dl- 

Sed  ttcc  t  in  cocjsfu  vcrramiir,quo  dominusloci  exprcflam  fa* 
cultatemconcedit,ftatistemporibus  vclquotics  voluerit,  redeundij 
^in  ruohofpitandi,idenimlpontanci  voluniatc,cic  expidk  concc- 

di  pofscjnon  eft  dubium. 

An  autem  t  tunc,quando  quii^cmel  ittcumquc,vel  etiam  lon- 
go  tempore,ad  canam  admiisus ,  &  in  monafterio  tanquara  hofpes 
rcceptus  fuit,  per  hoc  necefsitas  afferatur  Abbati ,  ut  femper  pofthac 
per  modum  iuris  &  fervitutis  rccipcre  cogatur  t  refte  t  refpondent 
D.d.  ncgative,adco  ur  is,qui  iongifsimo  temporc  recepit  alicums  ta- 
roilix  nobiles  non  fit  obligatus,  nec  cius  hacredes  in  futurum  pr«di- 
dkos  nobiles  reciperc ,  poft  Innoccnt  inc.cum  EccUfta  decafu.pofsff^.  & 
prop.  Maximil.  Fauft.  inConfilprodrartocUfs.  ^.confil.  508.  crd.  459*/- 
lyf.jf.  t. per  Rationem:  t  quia  hofpitio  aliquem  recipcrecft resme- 
r*  facultatis,ea  autcm  quac  in  raera  facultate  confiftunt,perpr«fcri- 
ptloncm  non  acqulruntur,  arg.  i  vta  pub.  t.ff.  de  via  pub.  ubi  viapu- 
plica  per  non  ufum  non  amittitur,  quia  ire  pcc  viam  publicara  non 
eft  iuSjfed  fac«ltas,Wefcnb.w.i4.jf.rf^//  rifi.Ialoo.iw  I  qul  mtntu,fi.]  i. 

deflumintb^  &  ex  his,  qux  gratuito  fiaat,  n«!lo  tca^pore  ius  acqui- 
ritur,  ar^  l  qui  ture  familtaritatis  ff.  de  acquir.  p$fse{s 

Undc  tis,qui  lor.giisimo  tcmporc  cx  mcin  amiciiia  hofpitio 
rcccpit  amiciJm,non  cegitur  in  futurum  eundeas^  hofpitarc,^#f /.op^- 
ris  j  l.ff^de  operu  Itbert.  ubi  is  libcrtus,qui  cx  fua  voluntaic  atiquo  tcm- 
poieopctasnonfmpofirasprscftitit ,  compclHad  prxftandas  quas 
nonproraitir,  nonpotcft,  sididQm  cdtQxmsincanonpofsefsionesTt. 
caus.  io.<j.  1 1  ficcftisannis  1%.  C.  depa^ii  Mcnochic  arbitrar.l.i^cas. 
1.60.  li.r  9.ubidicii:  quod  exroilleadiibushofpiiationis  non  acqui- 
raturhofpiti  ius^Covarruu.c.  pofsefsorp.  i.ff.  4.  6.de  R.I  in  d.Cafp. 
ZWgki ff,nohiles.  concluf.^.n.  ii.f.m.  Panormicanus  &alii  4,  f.^^o»/: 
fefsiones  caus.  j6.q.i.  Hzot  lib.  $.%rifi,moraUc.  li.verftcguinth  quaro^ 
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Atq  ic  r  ita  kCcipurUttinhm  i  z.  Dumb  yinno  i^)6.  pultca  au- 
tcra  i6.  Fet,  c^i4  Sovmh.  Anno  1 657.  repetitum.  In  ali^^t  cjiio- 
<}am  cala  in  praxi  obtiniii,ut  ius  holplrandi  pracfcripium  agnofccie. 
cur.  C:im  enim  popularesmci,civcsGundeifinganJ»cum  vicifvisiu- 
i$  Wirrenbcrgcpfibus  jus  c«dcndi  ligna  in  pratjs  cnaia.tnt)<mSXK&/ 
litigiorum  !.abcrcnc,accidft,ut  fmg«lis  annis .  qi^ando  a  i  ta  k^anaa 
cxibanr,proptcr  mctum  Ticinorwm  arraati  incederenr,  &C  rontanru 
viam  pcr  prardium  D.  Baronis  Davidis  Jc  Siain,  vul^o  ®4jt»arR<tV 
hCC^  Jidum,  fibi  ururparcncfcdetiamiusholpitandiibiccrn  yu«tic- 
renr^ncc  antca  fdo  iure  Qcdercnc,quam  is  yfnno  1 5  }o.  ccntiim  flore- 
nisiltud  ius  teJ.raerct,  dc  qjo  fcripfi  e:iam4inr^j.  tn^.  infi.  dcfer- 
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R.yiotautcm^quarc  illi  lus  allquod  acquircrcpotucrint,cft  ifta 
quia  hofpitiura  intrarunt  iure fer vitutis  fibi debit«,co  animo,ut  pof- 
scnt  eti.im  advcrlario  invito  uti  ifto  :urc  ,  &  non  iurc  familiaritati* 
ianium,vcl  amtciti«,vidcatHrSchncidcvin. (f.Jiii.  n.  1 1.  tnft.  defervt- 
tut  prdd.  quod  t  aufera  prxfcriprto  tunc  proccdat :  QBnitH  dnct  flC^I 

^<r<jfricf)cn  ^crccf^f  fanK  nif  cfn\tn  aue  97acftbarnd)cn  vcr  rraucn/  oDcr 
§rcunt)|cf)a|t't/  fon&crn  tn  mcntunij  /  cr  6ctT<n  bcfiiat/  jcbrauc^^f/ 
icxtuscftinlurc  Bavariconr.  i6.Art.ytnjm. 

Hinc  t  liccr  cx  millc  adibus  holpitationis  (uti  fiinra  diftum} 
non  acquira  ur  ho/pitandi  lus:  id  tamcn  hillit,  (1  cai>(a  aliqua  fubfit, 
ob  quam  conjiciatur,non  iure  farailiaritatis,fed  iurc  fcrvitutis  hofpi. 
tatum  aliquem  fuifsc  Cravetia  de  anttq.  temp^  ult.part:  pr.  n.  41.  quod 
t  inruftico,qui  capores  nobili  adfcirccon(ucvit,docuitBart.  /.  cum 
de  tn  rem  verfo  n.p.de  ufur.  &  potl  cum  Mcnoch.i^  arbttrar.  tud.  hb.  i. 
cent.  X.  cafu  igo^  n.  1 9.  (jr  10.  uti  dicir :  quod  tcxtus  in  l.  qut  ture fa- 
mtliaritatis.  tunc  proccdat ,  cum  titulus  alius  excogiiari  non  potcft; 
atque  t  poptlarcs  roei  di vcrttbant  in  prardifta  Tiila  non  iurc  famili. 
aritatiSjfcdarmata  maau,  idco  ut  lummo  manelignis  propinquio- 
res  ius/ecandierr-^cc^cffi  t. 

Pluiatdc  ciusmo  !i  a6fu  ntic  familiari'atisgcflo,&a:quifitIo.  16 
nc  quafi  po(Ic($ioni$ ,  vidc  apud  pi^rfa.un)  Mcnochiuni  ^if^/.  C4fu 
l6m.pertot. 

Hoc  beactrjQ^quod  in  q  libusdam  [ocis  hofpitia,  fivemanfi.  27 
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ones  denta.r,in  qao  qais  habet  ni^ divcrtendi,  &  holpita  .d..  idq;  j  J 
c.  proprietate.vel  contradu  al,quo,aai  antiqaa  con!uca»d.uc,co.us 
non  eitet  .nemotia :  quare  multis  in  loc.s  (iibd.t,  aut  co.ou.  tc..cn- 
tur  domino.vel  prarfcftis  eius.aavetantihofp.t.^im.pratftarc,  Wenn. 

obfervM.  adrerb.  mwTH^i^/^  "^''^  M^^"  ! 
viicanturapudeande.n  ad  vcrba 6|fmU13*ttl><'»"»t';  viJcnturau- 
rcni  hofpitia  vel  iTianfioncs  huiusmodla  va(allis,qui  donunis  holpi- 
tiunt.cfculenta.  &  potulenta  pr«ftare  tencmar ,  on?«ncm^haa(..»c, 
Wchner.  i«  fms  obfnvat.  ad  verba  ^««3/  2tb(a3<r/  ©Itr It/offtwniJ. 

In  Bavatia  t  &  Palatinatu  indalgctut  venatoribus  &  taicon«ciis, 
at  femel  in  anno  p«fslnt  inmonaftcriis  divettetc.teftringitur  autcm: 
ac  rao^i«iateregcrant,quoad-nuraeru  petfonaturo,jcquorun»,&ica- 
nuro,  &ulttaties  velquatuordicsin  iisnon  pcrmancant:  Forttar  .s 
aatero.  bm  Sor(?<rm  wnt)  ^SSmciif f «II  /  id  iuiprorfusncgatur, 
Imiftq^dt  lib.i.Art,6.rub.  m\Um^Adit0/uhi  videKraylcrum. 

Rarlo  f  autem ,  quarc  reftti^io  metito  faciendafit.eft  ifta :  q  iia 
raoftafteria  non  fant  procanibus  &  equis,  vcl  fetvisfccularium,  fed 
pro  fetvis  D  E  r,  .t^inifttis  Eccrefijc,  &  irdigiohs  acdificara.  Ergoe» 
domo  orationis  non  cft  faciendura  ftabalum  cquorum.vel  canum 
pcr  qaocum  latr.ituno  &  hinnitum  cnltus  D  E  I,  &  ndD^fteria  teligi- 
ofaintcrturbcmur.  Rcae  ergo  faciunt  fuperiotes,fi  jmpcdiam.ur 
non  tiapatcatoiaBibasmonafteiiuai,  ficuti  ^aiere  (olct  divcno- 


trum. 


^ii^jf.sTW  XX rx, 

UTRlIVf  DlllTrMA.  PR^.STATlO 
uM?fo  'M»s  Fxci  nf>\  r  posthac 

PR.£STA TTONEM  DTr  FOH  MFM  (^tl.-^SI 

PRiESCRlPTAMpET  IK  SPECIE. 


*77 


An  parochus  lociTqiunmltis 

annis  folitus  eft  frudus  decimalcspro  certa 

pccuniadoni,n>sagrofumrdinqucrc,po/sicdcm 
dciiihilommuipro  fuo  Ii  bhu  frudui  iplbs 

«xigcre  ? 


T 

? 
6 

7 
% 


orum  pr^ftuns  hoc  ius  non prdfcrihit.  4]  y: 
w  arto  vilorcpecmx,  nliiummmu 


Summaria. 

r  ifpofitio  iu^  is  BdVMrici,  1 .  ratio  qucjd  dcciwdf. 

Vauniam  L\     ^    /1     .  . 

novprdfcribitur. 

^  '  ra^t^  f^nti^sciimqueMfwi  propri^fttfr^. 

K-mi  vo  .t  lBrlk  ium. 
9  P  s  udHtum 

ran  c,n.-;cJPcrf)fnbcnm<|  juf^im  ^abcn/Jncr.tif  r  S  ?c/&^^^^^^^^ 

Kaiio  i  huios  iuris  Ba^and  vidcrut  ifta:  qula  in  arbittJo  parochi 
k  ,an yclu.prcfVuCius  dcomalcs  ad  fe rccpcrc  &  colhWe 

. cl.nqucrc  &  ,enderc,q.ocuo q; r.- odo,  &  ^ondirionc  fK^ 
pccun.a  e.  pr.  ftcr.c.fivc  ccr..  ,  „K>dio,  frumcnri.  In  iis  autc  qu"  mc 
rx  fa.ulra:„.&  acbru..  /  ,nr„  ,.fcrip»o  non  proced.t.  Q,«Sn7o. 

dumt.afim.I..hann.anmexcon^nn.onelocolcrv>r,o;«m  rc^u 
n.an)  vei  ftumcntum  ptV.d.i  r..fticus,ru  col.nus  -la.fi,, o  a'Js „ 
h.lo.^.uus  volcntc  D.m,r o  &  iubcntc.fcrv.tia  pr^rftare  tc  crur  H.  . 
I  ianus  rr4^f.^./,.«>r.^r>/>r.cj^»jtJdci;  cxprcfs^  cavt  Elcdt^BraM^ 

 ■  — ___^>I- 


Early  European  Books,  Copyrigh»  ©  201 2  ProQuest  LLC. 

Images  reproduced  by  courtesy  of  rtie  Biblioteca  Nazionale  Cenlraie  di  Firenze. 

CFMAGL.  2.6.47 


^'"'oaim^^^^  inSaxonfanifticl,  qui  continuo  mginra  & 

aniasS^oruni  curriculo  pro  fcrvitiis  aniformeoi  pecuniam  pr^ftl. 
terunt^^^^^ prxfcriptionis  fe  A  fervittis  exeaiermt,&  a;Tiplius  a J  ea  e- 
de«danonteneanturc.fi/?ir«r.  E/e^I.  4^P- DanulMoUer.  koppen. 

qUAfl  I J.  n.  8.  ^/^??-  '^^-  Z'^''  ^'^;  ^^^^" 

difpofitioneit^  turts  Saxonici  cintrarjum  ftatuuntHufanus  rfr 
propr  cap.  r.n.  %  i.Knxhcn.  de pa^t.vefiit.  p.  i.c.  j.n.  /  .MatthAVeh^ 
ner.mt.!0(tt3nem(/jr.  Rofacorb./^MJJ./OTC.  $7.«.  J}. 

RofenthaU^ feud.c.  8.  condw.  ii.  n.  j.  itaZicglcrj/;  n$btles.concl^.l. 
n.  rfj.  Pluratdchacquaeftionerrirufticiultratriginta  8cunjn) 
a'inum  &  dicm  loco  operarum&  fervitiorum  certam  pecunix  quan- 
tiraten  folverunt,an  contrafervit^a  pr  f(cripfcrint,&e  contra?  viJc 
apud  Berlichlum p.i.concVu.G.pertot.  ubi caoi  aj longum  cxaminant. 

Facit  t  fccundo  aliud  argamcntum,  ab  annuis  prxftationibi  s 
defumptum,quo J  vidclicet  cceduori  rccipienti  iblucioncm,in  mino- 
ti  valore,quam  fuit  tcmporc  contra(ftus,  non  poffit  obiici  cxceptio 
prsefcriptionis  longitsimi  tcmporis,quod  vidciicet  tanto  tempore  in 
tali  vabrefolutioipfifufa<fta,feddcbltor,  non  attcnta  pracfcriptio- 
nis  obie£Hone,in  poftcrum  ad  cum  valorcm ,  qui  temporc  contra- 
ftus  fuit/olvereobnoxius  (it,per  fupra  ailegaratquod  diligcnter  no- 
rareiubetMynfing.cW.  j.ofe;.  ij.  ubi  t  aidit :  quod  in  Camcra  a» 
liquot  vicibuscomprobata  Gt,poft  multam  difputa.ionum,  eorum 
opinio,qui  inhuMsmodi  pcnlionibus  uniuscuiusq;  anni  propriacn 
c(se  prxfcriptioncm,  &  quot  funt  anni,tot  c(se  pracfcripriones  cenfu- 
crunr,^uodq;  huiusmodi  prxfcriptioncs  ad  fjtiiros  annos,  &  tutu- 
ras  pcnfionei  fe  non  cxtcnJant.  Cura  hocconcordac  Aiidreas  Gail 
L, ohs.  js.n.  i.&i.  ubi  vidcacur.  Plura f     hac  quaeftionc;fi  obli- 
ganis  folvere  annuum  ccnfum,vel praftarionem,in  certo  gcnere  mo 
c:x,vcl  ff ugiim,  ulcra  longifsimum  icmpus,in  alo  ^  &  qaidcm  roi 
^orts  va^oris  gcncre  monctap,Ycl  fcugam  ^olvecir,an  conrraprimam 
)bUga:ione  iifit  prafcripiu,videa^>ud  Bcrhchiump.i.««r/w,  5./W. 
A  q^cti^aq.ioad      «  ^^s^(<-^^-  *  ^  fui.  civirariVelbnrccnfi. 


'  )  XXIX, 

17.  Itilij  i6s6^     Et  ladi.  i  i.;/.  i,.  ..lulaDLmini  M.  Ccorgn  Hbnck 
primiisarii  in  Wcmdmg  conn^  Baliba«ac  Bachtolu.  hnZmmtxbd^/ 
»8  Aprtlis  1  656.  &c  anrt  aliquQtam  ospradiicarufiiDilingx  cum  ci- 
vitatis  parocho  D.Doftor  Xifto  CJJtfc^er  /qui  Hcct  muhi^  annis  loco 
dcciroarum  ex  aula  pcrccperu  anr  uaui  pccuniar;am  pra  ftatioocm  , 
poftea  tamcn  a  R.mo.  atquc  Itl.mo.  Princ^pc  Hcnrico  Epifcopo  Au- 

guftanopiifsimxrocmorKTobtiMuir,utipfi!iudlusdccima!csmnatu- 
ra,uti  folemus  ioqui,reJincjucrcQtur, 

1 

^F.dESTIO  XXX. 

Si  parochi  nonhabeant  con- 

gruam  fuftentationcm ,  five ,  ut  canones  lo. 

quuncur,  portioncm  ,  6c  fi  Ecdcfia  vcl  «dcs  paro- 
chialcs  rcfcdione  indigcant,qut$  &  quomodo  dcbc- 
at  fuccurrcrc  ? 

Summaria. 

[  Dijpofjio  (onfilti  Trtdenttm  Tttu  remedta  tnductns,  \  umonept  henefict  • 
orim  denmMrum  A(;t^p.Atiovtm,& pdroihtanomnt  contrtbuttonem. 
j  Rano.  4.  ctn  decmatcus  fuaurrerc  dcbcar.t . 

5  Confrua  fortto  k  quo  pecendd  ? 

6  Qiitd fi  dictmator  patromts  non fit 

7  Quid  fi  dUquU  pr£fcrir)fi:set  dectmas  ? 

8  Qnid  fiplurcs  eas  perctpunt  ? 

9  laymanni  dtclrtna  conformif^  \  0.  raito, 
1 1  Zjpai  cr  ^avatndc^rtna. 

ll       laictcs  poCstt  prxjcTibere  lihertatanab  obltgattone  fi>lvendi 
decm  :  . 

i  j   Quan4o  non^ettAni  tempore  tn  memortalt  ?  1 4.  "Ratto.  1 5.  autho- 
ntates. 

I  r  Ecclefias  ruinofas  quks  reficere  deleat^  &  adcs  parochtales  ? 
17  Zjpdt  &  Lajmannt  iudntum. 

18.  Suh' 

5 


S 


I  8  suhfidtamm  rmediumj  x  j .  s  7 . 

19  f/irfi^;//?>^  vMlcnfs.zo.  Max.  rauji.  it.iz. 

:  5  yiE  jtiiparana  ufu  frnHuaut  &  bcmfiaan. 

14  Itmltttto.         Gradtis  oblhvandu 

%  8  yin  decima  litcaUs  huc  xr^pHtandd^  i  ^ ♦ 

50  Quii  fi  auiepi  ad  EccUfiam  rivenantur 

;  I  Inta  pJires  dtcma^yqudiiamkuc applicaruU  ? 

{ *  Q^<ft*o  rsmtfsive  ta^a. 

}j   Qu.intumparochofitafngnandum  ^**  57-  J'-  59- 

1 4  Q:f'i  cmpurandum  1 40. 

}  5  Quanttnn  be^cfciatis  reltn  queudum. 

4 1  1«        rebiis  ]uc portio  afsignanda  ? 

AD  primum  t  pcti  poteft  rdponfum  cx  Conciiic  Tndenci;)o  jej>. 
2  4.up.  liJereforwat.nhiimcTcctma  itadifponitui-:in  p;irochi- 
nlibus  euaTnEcclefiiSjquarum  fruftus  adco  exigui  fanr,uc  dcbiris  nc-  , 
queant  oncribus  fatis  faccre,  curabitEpifcQpu$,fi  pcr  beneficiorBm 
imioncmid  fierinon  pofiit,ut  primiriarum,vel  decimarum  afsigna- 
tionc,aut  per  parochianortim  fymbola,ac  colledas,  aur  qua  ccmo- 
diori  ci  videbitur  rationc  tantgm  rcdigatur,quod  pro  Rcdorif,  aut 
I  parochiae  neccfsitatc  dccenter  fufficiat.  j 
j    Ex  quo  textutdeducitur^Tria potifsimum  cfsc  rcnacdia^primum, ! 
'hi  plurabcneficiauniantur,&coniungantur:altcrwm,  ut  dccimato- 
'  rcs,&  qui  provcntui  Ecclcfiae  percipiunr,  congruam  portioncm  pa- 
rocho  fuppeditent:tcrtium,ut  parochiani  contribuant.  Cum  enimt 
non  deceat  eos,qui  divino  minifterio  adfcripti  funt,cum  ordinij  de- 
dccorc  mcndicarc,  aut  fordidum  aliqucm  quxftHm  cxcrcerc,neccfsc 
eft,ii$aliundc providcrc,Concil,Trid.j?/i,  ti.c.zrftf  reformat.fii^. 

Quod  autc  /in  fpccic  dccimatorcs  fuccurretcdebeanc,  id  colhgi- 
tur  partim  cx  dcfinltionc  congrua pornoni^,(\ni  tradit  ret.  RcbntFus  m 
traitJe  congrua port:q.i,n  i  7.ubi  congrua  portionc  clTcdicit  fuflicic- 
tcio  penfioncm,  Clctico  in  bcncficio  inftitato,  cx  provcntibus  illius 
comode  viverc  no  valcnti,ab  co,qui  decimas,&alios  Ecdcfi^  frud' 
rccipit,  dcbita.  Idcmt  &cbufFusw.47,qu«rit:aquo  pctcnta  fitcon- 
gtaaportio.^&Refpondct:iam  apacigno  cxempt©,quam  noneicm- 
rQ,Ecclefiaftico,vdla  co,rclig,io(o,veI  fcculari,fivefint  monachi,fivc 

  Canonici, 


Ca(ionia,&  liccaa  capa:alo,&gene7a:ite;  ab  his.cn.iE^  o',a:  nio- 
venm»recipiunt.Cumquotc6-    '    '  ^^xxsnh.rMfp  <Ukr.cA,urefp. 

i  Je  consruaport.f. ,  1 8^,.tf.Rcbu.  .  «.^g.ita  pcrgirjctiam  is.qui 

EcdcGJE  decimas  po($idcr,tcnctur  ad  hanc  portionc,qu.irovi$  patro- 
nu$ nonfu.cum  dcciniz lint  tributa cgcntiu.C. wmiwiw» .Jjfrfw  i ^ 
?.r.&qui  altari  infcrvit.dc  uKari  vivcre dcbcr,c.c«w/a««rf.'wi  14.«?. 
deprtbend,  Idcm  ».49.addir;qu6d  t  ad  hanc  ccngriu  portione  tcnc 
atur  cnam  is.qui  prrlcribit  decima$,& quod fupplcnda fit  no  tatum 
a  patroms,rcd  ctia  <ib  iis,q'iibonaEcclerj«rccipiunt,6:cum  nrmoiil- 
ve«ia{urprivilcgiacus,idcoo'.Tincs  icacri.qui  dccimas  &  fiuftus  bc 
ncficn  rccipiunr.  Et/i  piarc  .tiint.lingulos  pro  ca  parte.quam  pofji- 
dcnt.vclfru  -  Htcuratls.utomn-^.  dc 

cj.nastcncr.    -  -^.      .us  vocct,  &  ab  illisfimul 

dccimas,ctiam  novalium.vcl  congruam  portioncm  pctant.  Clarifsi- 
mefid  quoq;  triik?.L.^ymJ,b.:^.Tr4a.i.C4p.i id<Ealef.l'ef:ef.n.  iom. 
dr^«9ih!svcrbis:quoddc£cclcli«fabiicadiauc' '  '  •  '  •  di- 

ccndu  cft  dc  ipfo  curato.fcu Ecdcfiae miniftro,  L  ...  kcs 

ad  fuftentationcra  cogruara  no  habcat,  ab  eo  accipicndum  cllc.qui 

dccima-    •    l.-fixpatronus Gve a'iu$, 

cuip.irc-  .  .  ox  anncait:  quiat.ikro 

incorpor«tionero,autquamcunq,  provcntuum  parochi.ilium  trars- 
lationcrumusPonti '        '-h  praEl.uusEccLris  non.ilia  conditionc 
inftituifsccenfcndu!  ...  ..  .  ut  intctini  parccKias.ciusq^  mlr.iftro.fcu 

Rc(aori,dcbitaraftenrariorcIinqaatur,  actribuatur.  Siraikfquid 
(crihhZypMiii  diit.refp.j.$i.6.& lib.i  coKftilt.CAn  de parochU confult.  <j.  i. 
«f^jubi  .  '  r  .    •    ^  Confirmaturhicoraniapcrca 

 i  «.5.</f  poftcuroCani- 

fias  J<  <J<<:i»w  f<r/>.  j  7.».  r  (j.cnodLaicustpofsit  prjtfcribctc  libcrtatem 
^bc  '  "  odo  patoch',fcure(ftor,liabcat 

cxai,  .        .  .  L   ,  L.a  ....i.  itationc,qu6d ipsurcpetit i»Jf«. 

d.n.6.Hoc  <cnsu  ctiam  vcf  u  cfsc  poteft  quod  lcribitBcrlichii.Sjwr. ». 
(oncl.  4  .».*4  -quod  deciniac  nullo  unquaraf  tcmpore,ne  quidc  imtBc- 
mo.a  i  pr.Tlcribi  pol^io»-,  pcr  i<:ninc.rerertimmt6^.c.f  ^.tf.i. 

Qoia  t  eiusmodi  dcfimas  in  fignum  univcrlulis  doroinii 
non  liominjbus,fedD£0  dcbcntur,  fext.expr.in  e.tU4  vobii.  1 6  in  med. 

^  M  ,1   . 


10 


II 


4 


i6 


17 


J/.  mmu  proucto  vidctur ,       cum  nanjit  in  bomint  j  ^j/.       ^«^J  '  J 
lnumuntvirrMudom'mti.xaamm.&frm^^^^    Qu^autcm  alcui  in 
fignum  anivcrlahs  do.ninii,  &  (ubiect.onis  dcbentur  nullo  nunqua 
tcipporc  pommt  prarlcnbi.iu  fupra  dixi.     E!ega  rcrf  3c  m  terminis 

FrancBalb.Oih*l«^i^^^Orf^P''<^^^^^^  '-/^^^^  ^ 
^/^^.  Petr.G  lkcn.fM(7.r^^f^;4rr.  x.f.  e^.  n.i^i.&M^  ^ 
pfrif.  6.  depr^crtpt.  lo.  rr/40.  4««ar.  «.  j  tbijed  nutujutdpojstnt pr^jcrt^ 
btHr.eod.n.  t.  verUeJ} a^gumentum  ijuod  ionira  pr^aticntm  dccmartm 
Felin.Cubi  ctijm  Iml.^r.^ad  c.  caufam  7.X  pr^jcnpt.n.  i.verftan.en 
foleo  relpondere,p\i\chvt  Hoft  ens.  in  aur.  funnn.X.detiecim.&primt.f 
&utrumpr4cr(htpofsttq.7  pertot  n.  15.  \b\  feptinio  (fumttirutrtwicon- 
fuettido&n        Er  harc     primS  pa»- c  Qii^fiit» 

ADALTERAMt  accedcndo,videlicet  ad  Ecclefias,  &  xdci 
parochialcs  ruinofas,Concih*umTrid./f/}.  ix   a^   ♦  ita  dchniaitrpa- 
rochialcs  Ecclcfias,ctiamfi  iuris  patronatus  fit,ita  collapfas  rcfici,& 
inftaurari  procurcnt  cx  frudibus,  Sc  proventibu$<]uibuscunqi  adc- 
asdem  Ecclefiaf  quomodocunq-,  pertinenribus,qui  fi  no  fucrint  fuffi- 
cicntcs,omnes  patronos  Sc  aIios,qui  frudus  aliquos  cx  dictisEcclefi- 
isprovcnicnte*  pcrcipiunt,  aut  in  illorum  dcfecT:AJm  parochianos  o- 
mnibus  remcdiis  opportunis  ad  prardidacoganr,  quacunqj  appclla- 
tionC|ContradicJlione,  &  cxcmptionc  remota.  Qjaod  fi  nimii  cgcfta- 
tc  Iaborcnt,ad  matricc4,vcl  vicinas  Ecdcfias  transferantur.  Ex  qui- 
bus  t  vcrbisinfcrt  Zyp«us  lib.  }.  coH^idt.  i  ^n  de  paroihiti  confult.  4. 
quo  ttidew.  quod  congrua  portio  dc  dccimis,rcparatio  autem  Ecclc- 
fiarum  dc  oranibus  Ecclefiafticis  proventibus  fiat.    Super  his  Layn- 
mannus/oc.nt.    lo.ita  difcurrit :  ad  patronum  fpedarCfUt  xdcs 
facrac,  Sc  parochialcs  rcparcntur*  Quae  tamen  non  ipfc  fuis  fumpti- 
buf  efficerc  debet,  fcd  nifi  proprii  rcdicus  pro  Ecclefiae  fabrica  depu- 
tati  fint,vel  loci  confuetudo  aliud  obtincat,ipfimet  b^ncficiati ,  fcu 
miniftri  cx  fupcrfluis  rcditibus  contribuerc  debenti  '/<  vr  c.io.  i  .dchc 
clef.ddtfi.c  determmw  li^.q.i.  Quod  fi  miniftris  reditus  fupcrflui  no 
fuppctant,fcd  folum  necefsarii^tum  antc  omnia  attendendum  cft,ad 
qucm  provcntus  parochiaIci,videlicct  dccimac  pervcniant,  atquc  is 
ipfc^fivc  patronus  fit  fcu  qui  ius  prxfentandi  habct,  fivc  alius  quis- 
quam  ad  gdium  rcparationctn  tcnctur, juxt.  c.debt^.  4,  cxt  de  EcUej. 

  Vdtf 


dUf.  Cum  cmm  commoda  <Sc  proYcncus  cx  parochia  accipiat,xquaai 
clt,ut  dc  oncra  ncccfsaria  fuftincat.  Si  ncc  f  pcr  hunc  modum  lub- 
vcniri  pofsicjin  dcfcdum  parochi  &  patroni  f d  Epifcopum  pcrtinc- 
bit,cur4rc,uc  l\  ficri  pofsic,aHo  modo  providcatur,u.g*  pcr  unioncm 
bcncficiorum.  Voldcnicj;parochianicompclli  pofiunt  ad  fubvcni- 
cndum.  Ciim  cnim  ibi  divina pcrcipiant,obJigantur  ad  rcfcdioncai 
Ecclcaz,  4r^.c.yi  Epifc$fos  6.  <U  ojfic.  ord.  m  6  Hadcnus  Uynmannu5, 
Paulo    alircr  .'^ndrc.is  V^\lcnih tnparatit.iur.CMn.Ub.  j.tit.^S.^.t. 
de  EicUf.ddtJicdnd,  vdrepdrand.  ad  Ecclcfiarum  rcparaiioncm  impu- 
miscas  rc  .en  tiaJir,  ad  qaoiconfucrndo,  ftacura,  convcntioncs 
hoc  ooas  nansmictunt :  ccisanribus  auccm  his,rcparacioncm  Ecclc 
iir  hcri  dcbcre  cx  ca  porcio!ic,cj:)ac  a  lurc  vcl  conluccudinc  ad  fabri- 
ca.tt  dcp jcara  cft,fi  nallafit  ^lsignara,vcl  non  fufficiac,  inccrpcllan. 
d  im  cfsc  praiaium,Ljui  dcciinas  pcrcipir,  c6,qu6d  non  fit  fcrcndu«, 
qjilucruTJa cd>irar,&  onus  ci anncxum  conccmnir^  pr«di<ftis 
n  jn  (afhcicncibus  Epifcopiim,  &:  bcnchciac^s  in  cadcai  Ecclcha  pro 
•aci  fuorum  bcnchcioruro &fru4uum  confccrcdcbcrc,  dcduAo 
co.^uoJ  ad  viclum  &  vcftiriim  dcccnccm  cft  ncccfsariura,  fi  nccifta 
fa*iiuanc,cafl ucm  cfsc  ad  populam,cjui  ibi  facramcnca  pcrapit  b^Xo 
alia  rcmc  Jfa  pr«fcr^bic  idcm  tbid.  n.  6-  ubi  vidcripotcft^ 

Maxi.nilianustFaai  in  Confilijspro  arario  cUfs.  ildonfiLi6.wd.%^i 
foL  yjj.  dcprivilcgiis  cs:  (ubridiis&  Ecclc(iarum,  aliquor conclulio 
ncs,  &  dcclararioncs  fupcr  illa  qujcftionc  tradic'  quinam  ad  rcpara 
tioncm  EccL 'i«  rcncantur  ?  &  imprimis  ad  tcparationcm  vocandos 
co$  dic!r,ad  :|ac)S  coirucciido  hocoaus  iransmiccir,  arg.  c.adapoftoU 
cam  4^1.  ext.  defimoma  Nicol.  Evcih.;wi.  rpw^/.  jj.».  6.  L  itccuantc 
conractudinc.ftatuto  fcu  difpofitionc  (pcciali  rcparationcm  dc  por- 
tioacadfabricam  Ecclefix  dcpucataficndebcrc,p^  c.decernimm  to, 
q.  r.  item  Faaft.  confiL  i  S.ordmat.  895^.  Card.  Tulch.  Ut.F.  conclm.i. 

Nam  t  rcdicus,  6c  provcncus  Ecclciiar ,  inccr  q«os  ctiara  dccim« 
njmcrantar,non  cai)cam  pro  vida  miniftroruro,lcd  criamprorcpa. 
rationc  Ecclcliartim  fant  dcftinaci,  &c  hoc  onus  pcodiftis  rcdicibus, 
provcntibui,&  dccimis  ica  anncxura  cft,ut  cnm  fcqnatKr,  qui  coi  ura 
aram,frtt5rfoncm,pcrccpc.onc  &  comodira  cm  habcc,Fauft  loc.cit.%. 
ex  )ure.  S<  ^ccimy  t  V  frt!<^n<  Fcclcfir,  <^cr(o(^fs  ncccfsariis  alirrcn-  Ui 


a 


tls  prrlati/cu  cius,qul  iUos  percJpi^notTMicianr^EccleriA  parec^ 
a'e?T\  reftor  iliius  rcpcrare  tcnctur,Concil.Trid./i/.  1 1     i.iHeifit  cum 
ja«i.I.omncsqiClcrici  beneficiati  pro  rata  fiaauum  &c  bcncdcioru 
confcrrc  dcbcnt/.^f^  hi6.uhiAbb.& D.d.  deEalef.^dif.  c.ftn.  ext  dc  his  qu£ 
fiuntamai.p4rtSa\i(lJocMUonftl.ii.ordt4.  poo.  per  Rationcm:  t  quia 
Clcricus  habcas  bcncficium  acquipaiatur  ufufruiauario,  Dd.  c  prAfcH^ 
tu^M  off.ord.in  6.  c.requifijli  VyCxt.  detejUm.cMo  funt  ii.q.i.  uiiiftu- 
^luariasautc  exfru<3:ibusbonacoarcrvarcJ..7.§.b^((fZm«  i.jfMufuf. 
&fuissuptibLis  farta  tcftaprcftarc  tcnetur  /.cu  j.C.deufuf^i^lixod  cll 
intelligendumt  qnoad  mediocrcs,non  vcro  graviorcs  rcparadcncs 
Fauft  ro^ici/.  1 9.  §.arque  huic  Hinc  volunt/i  Ecclcfiaab  holiibusfit 
dcftru6ka,Epircopum,prx!atum,  &c  rciStorcm  ndreparationc  no  cd^ 
dimgijdem  confil.  l  S.in  fin.    Quidfi  \  hxc  ornn^a  noii  ratnciant,  vel 
rcftor  cft  paapcr,ncchabcat  rcditus  iiifricicntcs  bencficij.**  in  fjbfi- 
dium  populusaJcontributionem  vocatur,  Conci!.TriJ,/e/y.z  1.^.7* 
Zypxiis  loc.mox.c\tii}idQ% ,njtm  ai  Uicos  (:\Xi\is  inrcreft,ut  templadivino 
calrui  dicara  re^)arentur,&  miaiLtcUEccLfiis  dehoncfta  faUcutaLio- 
nc  proviJcarur.Fauft  conftli^) Md.^*)! ^ol.^^^ .  & /e.]*qui  confil.io.B.d 
ongum  cxaminat,  aa  forenfcs  ia  pa.ochia  prsdia  (5c  fundos  pois  - 
dcntes,colle£lari  pofsint.?    Ex  dicHis  t  infcrt  FrancifcusZypxus/it, 
f.confult.CdnoH.de parocJm  confult.4^^v.\dvLS  itaobrcrvandoscisc,ut  an- 
reomnia  bcncficia  urJantiir,  cul  fi  lucus  noa  hi,racccdant  aiii  modl 
C5ciIio  relati,&  aliis  locum  n5  else,quam  ii  per  bcncficiorutn  unio 
nc  id  fieri  n5  pofTitCcxcipic  Jo  cura  a,&regularia)n5  tamc  tot, 8c  la 
liu,quin  parochus  oneriuus  priucm  in  cumbciibus  latisfacci e  poii>u. 
Itaq5tpoftrcmediu  unionisprimoloco  primitiar,igcudo  dccim^.icr 
tio  collc(ftx,dcniq;  aliaquTCu  -.q;  como;]ior  raiiotcntanda  eft.Itae 
niiaCoaciliuconc!itionati,n5libcraTi  facuifate  n  ^      ^.Exquo  fc- 
quitur.-quo  J  ad  decimas  no  fit  pervenicofldu,!!  i  ^  primiuar,i;/ 
tbtd.^  ordo  Scquod  ajlymbolanifi  excusfisEccIc  -r0vcnribu:> 
^^ervenirinonporsitin/iris  parochianis,5c  Lici  ou.-mri  nonpol- 
Unr,qaan:\  fi  provCntu>  dcUntEcclc:;.>1t.  TjMcm  Zyj  arus  tbtd.  pecRii. 
rioMCjnrqaiapopuloob  rpirinialca)          onus  dccimaru  n  el  iml 
i>oli  iN'ifu^eqaat)diaillxlnfficiu  >.t,iUiiJS!iunpoteftarava  i  idcm 
thtd%  ndmcum  :  q  lit  aJ  n^ari^incn.  not  t,(i  lod  decim*  pcncG' ai.os 
exftcntcsaiirimirunesfint^aucinbua.a.i.erjntuni  ,  &  in  c  r-cxta 
 — ■    rudu 
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cradit  plcrosq;  Doftores  allruerc,  dccm.ns  i  hics  pol.ckaWEald 
dscl,bcfas,cura  taquambonapatrifnon=aiia.ei.icir.ci;n  r  ■  ,  e 
po;Sidcantur,&hacipfidecausiC0nfil.TruU.^.7.prcvc. 

7        ^ocarc ,  ut  ftu(Ja!cbl.iicorum  dccim«icccr 
■     •  "')^''^tr^Jit:pr.!'!atosringijlo$?,  '  -  -  -luadcci 
m«  collij;ant  squ.ili  ]urc:altatD  autcm  ia  conir.bu         1  vocari  no 
F  iccim^s,  quas  l.-iico  jute,  &  at  dominij  tomporalis  nartcm 

14}.  H«f'-\ni[tcnct  Vai|cnfis/<,r./«;r<caf.„,4.u{,iinjct 
c«icraa«r,  -;uoi  dccin:»  Kudalcs  in  maaulaica  antc  coucil.L«ter:cx- 
ftciites  fiat  im«ncs  ab  oacrc  rcparandaru  Ecclcfiaru,&  alcndoru  pa- 
rochorum  non  tamcn  '  •       dominum  aliqucEccKfiailicu  agno. 

lcu«t,n)riFcclcl;allicu   u..uin conlbqycntiam bonoru laicoru 

qaotumparsluot,autabiisdepciidcnt.  Idemqv  t  putat  Zypxus/of!  lo 
«f.^.cr      obtinorcin  dccirais  i  laicis ad  Ecclcfiam  revcrfis,  &  pro 
fund.nioncMo8aacrioruro,racroru,an       '  riorura  &c.dcpuratis 
f  nam  qitoad  bxc  oncra  ccnliri  a  Jhuc  p         .c  s  cfic  ,  &  pcrinjc  a 
j  contrlfautiooc  cximi  dcbcrc.acfi  laici  cas  ob:inercnt.Confcr  cundcm 
Zypiu.-B  rir3.iMccngr.port.p.tmbi  &  viurit  ».6.  ubipradiftorura  «. 
liam  rationcm  rcddit.  Intcrtplutcs  autcm  dccimas  idcroZyp«us 
(jna  rMtune  exiftimat.novalcbjprius  p;rocho  addiccndas  cfli.&ad  c6  - 
'•«"^  poircfsoribus  cxc\xik[)das,dr^.c.i^.ubiatitem&^  fin. 

.,.     ;>:  tf.quiapropriaeparochorufi.--     ■  ■  .  ■   ■  Je dtcimit 

&fidivct(istcmpotibuidcciroasfinta:  .  .    ^     .  ..vali«  il- 

las  nntc  alias  app.rchendcndas,qnac  ultimo  avulli  Hicrunr.p-rRatio- 
ncs  ibtd  cx  jurc  tivili  dcdudlas.  Idcm  tkid  <]u$Jft  dctcrminat  quocu 
illa»  quzdionc.-th  cx  dcclroisaliis  quat  iam  oliin  laids  obvcocr.nt, 
aliquae  parochis  fpecialitct  quafi  pro  alia  cn;i$  dcftii.at*  iinr,po(lca 
a  J  aUa  -  vcnilierepciiantnr,  q»'6dh«  fpeciaics  adhuc  pia- 
alt.s  c   .  .  .L,    joniparochiartribucnd*  fint. 

QUi€RA  rUR:tquaim'i  pa  ocho  ht  a's'j;n.indum?  Rcfp.Franc. 
Zypxus  Ub.yconfu'it.rMneH  defArochiu  <onfttlt.'y  ConciliumTudcntiou 
deJiGcoidioariisf4cultateii)<)ct<rminata,aa  nccLfsitatis  cengruc  tokian- 
das,leu,at  10  rcdorc  iocjtntur  la^.ci ;.  quoU  pto  illuis  aut  parochtf  nct «.U 
fitatc<icccttrl"fficiat,uiide  c6^iucruUctari,&comodc  jura  tpiiioj^alu  lol- 
Terc,f.  »^«  »  ''^^^'«««iiK^.&hori.italitatctcneicptffiv.ti  de  nioiuihif  n 
txt.de ^^tend^uo &  ipfc,  Sc  hic  fuflicicnrcr  pofsint  liat-cre  fiiy  furtc rt  ■f  o-* 
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n'$  rolatium,id.quod  i^rh.Trio  orainan»  c  mirtitiu,/:  7.  5  -^;^ 
tcuiam,maiorem,velminorcmpnrremfrM£^^uT'm,con>.p'ita(fsomn!- 

bus,etiaminccrtisemolumcnr:s,&a^isobvennonibuscommanu^^^ 
rercipifolitis^fivcin  pecuniajlve  in  fruaibus,aatrcftabiti,tdcml<t. 
ctn.fm  horfum  parochialcsanniverfaiia,  &  qu^Iibct  acddcntia  cfse 
cotTipufaada.  Idem  cenfult.^M^  taxandam  putat  congruam ,  ut  nec 
parochis  ncccfsaria  dc(int,neq;  monafterii &  piis  caufiscjuiL*  unio, 
&  conccfsio  facta  eft,  nimiura  patiantur.  Cum  t  quo  concordar 
F^AdcUfs.ii.conftl. 17.^  &  ^uamvisfol.^fjXihi  ait:qu6diatio  habe- 
da  fit  dignitatis&conditionisptaelnti,  qui  decimaspercipir.aeuno 
codemq;  tcmporc,aut  amph*us,qu^m  oportet,  iftiusmodi  reparatio- 
nibus  praegravetur,&  adducit  fW,aliquos  volcntes,  quod  tertia  pars 
fruftuum  ad  h;ec  depuianda  fit,  arg,  l.  ne fplendtdifsimf,  i  i.C.de  opetib, 
fuhU  &l.fC  deveHij^al.  Qnanfumtautem  beneficiatis  rehnqucndu 
nr,qui  in  tributu  vocatur,  tradit  idc  Fauft  conjil.  i  H.^.qtiuntum.  Plura 
tdc  co,quata  portio  paracho  a(signanda  /docet  Rebuftus  in  trail.  de 
(ongr.port.q.^.n.io.ubi  rcfcrr,  in  curia  quartam  partcm  fiiiflc  adiiuli- 
catam,  Ipfc  tamen  putat  aliquando  pIus,ahquando  minus.nrout  iu* 
dlci  videbitur,fcparandum,c6  quodnonpcfsit  ccrta  dari  do£trina,, 
qui  fruftus  rcquirantur  ad  fuftentationem  beneficiati,  Concihumt 
Tridcnt,yr/j.  7.  cap.  7.  dcourare  mbet  tcrtiam  parrem  frnftunnv  aut 
maiorcm^vel  minorc  arbitrioipforum  ordinariorum,  Pu :s  V^rcpre- 
hcndit  illos  orclinarios,qai  modiim  ita  cxccfseiunt ,  ut  parum,  aut  nihil  cx 
frudjbus,rcdiribus  &  provcntibus  parochiaiium  Ecclcfi.jrum  fic  unitarum, 
monaftcriis,collcgiis,  aliisuc  locis  piis  rcmanferit,  &  Toluit  ut  porcio  con- 
grua  non  minor  efsct  fcutis  quinquaointa,ncc  nuior  ccntum,j:cfcrcntc  Zy- 
pxo,  Itb.  ^.refp.  )•  de  congr.parocht  &  Vtfartipart.  n.  10.  utt  ne  dehi  pa- 
rocho,vel  yicario,quod  nccefsarium  fit^nec  id  patronis  aufcratur,qu6minus 
oncribus  fibi  incumbcndibus  pofsint  (atisfaccrcquia  propterca  unioncs  fa- 
«X  funt.  Adeoq^  rcfpici  debcnt  rcdicus  &  oncra  non  tantum  parochialisEc- 
cleflacfcd  cius  ctiam  loci,cui  ipfa  unita  fuit.  id  ibld.n.  i  T.ad  lonoum  rcfcrt, 
quid  m  hanc  portionem  impurandum  fit,  fit  quid  in  cms  afsign.itlonc  confi- 
dcrandumRcbufFus^  n.  <J2.c«w  altquot  feqq.  ufc^ad  .n.  j  c^.  rt.%  \ . 
qu^rit,in  quibusfrcbus  ha:c  portioafsi^nanda  fit,  iimilitcr  &  Zvptus  n  iX 
ubt  cx  mentePn  V.Pontificiis  afsignationcm  ficri  pofsc  ait,in  quod 
pecuni3numcrara,fundo,fcualiareftab,ii.  Confcratur  idem  hb.ijemts- 
dtlt.  lcclef  cap.  |6.  n.  6.  &  y.&ltb.  ^  ca^.  i  > .  ^ 
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Pulchrum  ftraragcma  mulieris  tertatrias7& 

lepidum  cercamen  intcr  cius maritum  & 
confanguineos. 

^FJFSTIO  XX XL 

Utrum  pofsit  quis  cum  duo- 

busteftamentjsdivcrritenoris,  eodem  texn- 

porcfignacisdcccdcrc?  &maricusuxorem  ad 
fc  infticucndum  alliccrc  ? 

Summaria. 

7  Smo  cum  duobu^  ttjlunwuis  dtctdcre pottjl,  8  .fcd  cum  duoUu 

codtctUis  f 
p  K4tio  dtverftta'i.<. 
X  o  Quod  nam  ex  d  tolfu  irt propofto  vMcat? 
1 1  Ratto  pro  confanpiimi^ ^  n^tmpttgnMt^.i 
13  nationespromartto.  14- ^S-l^-rj.iS.retort^.ttfJefertft. 
10  An  marttHs  neccfsario  'mflituendm  /  quomodo  &  quart  ?  1 1 . 2  2 . 
2     M-  *  5-  i^- 

17  ^  I  r  aritwpofstt  uxorem  induceread  ft  tnjlitutndum  ?  &  ftqq. 
J  I  ^«  blandis  vcrhu  tanttim  f  &  qutdfi  dolo  vtl  mttu  ? }» .  vtlaftdua 

pttitnnt  ?  5  ?.     metu  reverentiali  54. 
$5  ludi  iu}t  atithoris^i^fnndAwentumetu^if.  fjurahle^  ^^.comra. 
fAtwntm  qu  fi  luris. 
o  Cautela  cont^a  tniportunos  Coniu^es.  41. 

^Um  '  maritusquidamopportune& importuncurgcrct  Uxorc 
Ofuam  locnpletcm  ,  ut  tcflamcntum  f^ccrcr,  &  cjuia  libcros  non 
babcrcnt,CKcIufi$proximioribu«con^angiiincis  fuis,  fehcTrcdcm  in. 
flituercr ,  illa  fimulavit ,  fe  ipfius  prccibus  &:  moniris  morcm  gcrerc 
velle.  Facflo  jgitur  tcft^mcnto,  ut  marirum  placidum  6c  bcncvolum 
rctincrct^iprumtxafschaercdrm  inflituit,  candcmguc  fcripturam  i- 
 Bfj^  ~pfile. 
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1  -r-C^^.f  r.irarf  t  in  rnundum  rcdigi.  Abiittautcto, 

&alt«umteftamcntum  d.*^^^^^^  ^^^^^  ^,,0  dc 

S  tmXevelint.  'Annuerunttpcn^ioni  tclU.,  &  co-ie», 
umpor™  utrumque  teftamentum ,  quoJ  e,..,dem  tenorMerse  p,r:a- 
baTfigna  unt,l  fubfcripfcrunt,  adeo  ut  n.h.l  lolennuans  deefset. 
Poft t  obitum  mulieris  rellgnantur  chart^,  &  ad  publ.cat.onem  hx. 
red  s  ab  inteftato  more  folito  convocantur.  Cumque  .nar.tus  fc 
folum  h^redem  ex  afse  futurum crederer,  ecce  mfrea.s  -tnsq,.e  ta- 
buli*apparuit,inunamaritum,inaIteracogn3toshx.edcsm(l.tuCOj. 

Lis  igtur  inter  ipfo»  nata  fuit.quis  t  eorum  defun.-^  fuc^ederc  de- 
beret  Communiterput^bant.amboteftamenta  fimul  f(.bniiere,& 
valere  non  pofsc^quia  nemopagar.us  t  cum  duobus  teftamentis  dc- 
cederc  poteft ,  Dl  .d  i .  l'^  »4'"'»'  j.ff  deR.l.  i  uUtu  P*a-^  Ant.  Vi- 

Et  ha:c  eft  ■  i  ierentia,  qua  difcernitur  TcftamcntumT  a  coJ.cilU», 
rquod  nonliceat  facere  plara  tcftamenta,  ut  fimul  valcanr,  pofsic  ta- 
mcn  aliquis  facere  plure»  codicil;.s  divetfi  tcnoiis,  ita  ut  omncs  va- 

lcant,  ,T./i'.'.i''yf.'^>  ,    .    ^  -r  T 

Rationemtaftert  Wcfenbec.n»hanc:quiafuntvelutparticu- 

larii  5:  diverfa  fcparataq-,  legata.  Mclius  placct  Mynfingeri  Ratio: 
quia  teftamenta  pknam  dc  omnibu»  rebus  &  ultuna  continent  vo- 
<luntuem,quje  una  tanti-mc^se  poteft,  coque  derogat  rcl  quisprar- 
ccdentibus,  veluti  a  quibu » ipfc  tcftator  recefserit :  in  ccdicilhs  au- 
temfcrc  nonde  boni»univerfi»,fcd  de  partccorum,rebu$q;  fingula* 
ribus  tra<^Vatur,  P<*ulo  alittr  Pcrcz  in  teftamento,  inquit,i'nivcrfa 
hxredita5,qua:cftuna,codiciIli$rcjfingalac ,  quxfunt  plurcs  rclin- 

quuntur. 

Cum  ergotutrumqueteftamentum  fimulvalere  ronputarc 
tur,dubium  illud  oafccbatur,  quod  nam  ex  illis  fubfiftcrec.  Confan 


gu.ncf 


guinci  cxiftimabant  illudr  in  quo  jpfi  lcripii  elscnt  pi-tTalcre ,  <Sc  lc 
manto \a  lucccfsionc prafcrri  debcrc,  c6  t  quod  lex  ipfis  abintcfla- ' 
to,&tcftatrixfuavoluntatch«editatcm  adijccret,  atquc  ita  duo  ' 
Tmculaplu$ftringcrent,quamunum,3c  dux  rationes  vinccrcntuna, ' 
^rg  4uib.iuq,i\,  ,;:uu  dct  iuls.W  'n!  hodtt  z  tnit  dt  adoruon. 

Maritus  t  opponcbai  farguinif  ncccfsitudmcm  cxtantc  tcfla- 
mcntonon  Jttcndi,ncqueleg»iimG$  admitti  harcdcs,  qDamdiu  tc 
ftamcntani  lupci  Ujnr^iiixf a  rc gr.lam  ;  qiiamdiu ,  cx  ttnamcnto  po. 
tcft  ad  in  hacieduas,ab  intcftjto  ncn  dcferttr,  f.  qu.o.  diu  \  9.  f.gea,' 
ijutr.  vei  omt.  h^^td  l  qu  '  &  ab  intcftato  non  com. 

modc  pctitur  ha:rcditas,quam  cognitumfit,exccftamcnto  hxrcdita- 
rciii  pai  on  p .  Uc,  \:  ci.  n.  9.  ,u  uxttd.  j^au. 

Al  ee?-ba'^  p  rtcreatcr  f^.  Cod.yi^evir  etuxor  quod  vldelicct 
poftenorc$lcgiimIatoref  multis  dc  canfis  virum  ad  fucccfsioncm 
adinifsifsirnt,  quia  vidJicct  multa  &  infinita  fcrc  (unt  onc- 
ra  coniugij^mcrito  crgo  commodum  ciMcquc  &  cmolumcntum  fuc- 
rcfsionisaJ  coniuges  pertincre  (Scfpedarcdcbcat,  Forft.  lib.9.c.i.n. 
:  •Paulo  aliccrtSchncid.quia  (^inuuit^in  uiairimonio  cjuotidic  fortu- 
iti  cafus  emergiuir,q\;orum  altcrutru participcm  cfsc  opcrtct ,  tcxfJ 
inLficim  de.,  u  ,ui,  7.  if  joluf^wat.  Ergoact^uum  cft,  utl 

fint  participcs  mutua:  etiam  ha:rcditatis^    Similis  t  ratio  adducitur 
ab  Oldcnd.  lAj  c/rf/^  j  .fc.^l  d(t.tl4j>.  s  u  '.  6.pujl  pracltcd?>j.  ubi  dicit ; 
ncqiic  potcft  iniquum  vidcn,  ut  coniugcsadmirtantur6b  bcnc  mc- 
rita,  quiquomodo  non  nonquam  opitulcntur  nobii,  quoiidiccxpc. 
rimur,  iuxta  illud ;  fTcmDta- Srcunl)  t(T Dcr  bcfT*    Ratio  taliaafsi- 
goatura  Forftcro  iic.  rf^c  i  1/.  z.  ubi  ait ,  aequum  cnim  putavit 
Dractor,ut  coniux  jn  altcrius  coniugis  fucccfsionc  confcqucnda  fifco 
antcponcrciur ,  &  «o  potior  cfsct:  quia  intcr  coniuges  cft  omnis  vi- 
IX  ccnfortium:  divini  &humani  luris  communicatio,  te\t.  tn  /.  ^.de 
tu  HHpt.  Undc  fcclctas  Viri  &c  uxcris  magna  didtur ,  cum  fint  focii 
divinat  ichuma  taedomos,<Scunacaro,f  xt.  tu  l.ad  ^irjiis.  4.C  decnm 
^cftk^^^i^  ^  fuciet4svit«  uxorc  quodamodo  rcrum  mariti  domina 
\ici? J.  i./f- ^c4fi.  ir  arf  ot  \chricul./cc  cit.  n.  to.    Hastrationc?  17 
aliisvcrbiscfFcrr,  Sigifm.  Witrum  u^i  air^prartores  naturalixquiratc 
(quam  fcm|;cr  ob  oculosf  abcrc  fblcni)  moti,  confidcrantci  kilicct 
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^ryfi  srio  Jrxy/.  

L^cSer^^  neuter  fui  corporis,  &  fuorum  membro. 

e  L.b^^^^^^^^  pofsideancur,nr,aiorqac  qao  ad  md. v,du- 

am  vit.^  rocietatcm,&  bcnoram  communioncm  inccr  conlugcs  .o- 
Zdio  fcrc  fit.quatn  inrcr  parcntes  Sc  libcrosp.r  cap  dchuum.  exttA 
debkm.nonord.&cc.  Ob  iftas  caufaspraetorcs  lcgc.  1 2.  tab.  &  nnti. 
qal illiiis  lurls  Civilis  fubtilitatcm  ac  dufitiem  mittgarunt :  &  in  rc 
compcnfationemiftoramoncrara  marrienonialium  conmgcs  mu- 
tuo  ad  fuccefslonem  vocarunt.per  cdiftum  r«r/e      cr  ww. 

Conrangaineitrctorqnebantrcfponfummatiticontra  iplum, 
afsercntcs,quod  coniugcs  rcgularitcr  fe  inviccm  h«rcdcs  inftitucre 
non  dcbcant  CR^»o:  quiaab intcftato  fibi  inviccm  rcgnlaritcr  tion 
fucccdunO  &  ^^^^  praetorio  t«nc  primum  fuccedant,fi  dcfun^^us 
nequc  libcros,ncqac  parcntcs,ncquc  confanguir  cos  habcac  intra  dc- 
ciraum  gradum  conftitutos,ut oftcndi  in  epit.  fuaefs  ab  intellJifs.i.n.] 
Maritus  f  reponcbar^idtafitLiin  dciurepr<ttom  procedcre,def«re 
autcm  civili  Nm?/4rttw,fimatrimonium  fit  fine  dotc,&:  coniux  prx- 
moriens  fucrit  dlvcs,  fupcrftes  aatcm  paaper ,  tunc  hicfacccdat  una 
cum  hbcris,  &  quidcm  ift  quartara  partem,fi  trcs  fint  vcl  pauciorcs: 
fi  vcro  plures,in  partem  filialcm,4«r/j. pr.crerr<f.  C.  nnde  v:r  &  ux.  Is^ov. 
ii/.C.^.Nor.  55,  C.6.  utadlongum  cxplicavi diilJifs.i.n.iiyCum  mul- 
tisfeqq.ltb,  iJnJl.tit.  li.fi  .n.i6.&fi(pf.  ^  ' 

Adco  t  ut  maritus  etlam  in  fuo  tejlainento  hanc  portioncm  uso- 
ri  indotatac,  &  inopi  adhuc  fupcrftiti  aufcrrc  vcl  minure  non  pofsir, 
Andrcas  Gail  t.obs.id.n.  \j.  idcra  t.ohs^  119.  n.  a.  Bcdich^p.  j  con- 
clus.  9.  «.  4.  cum  feqq.  idem  concluf  i6.  n.  54.  Schneidcnwin  rub.  de 
[uccefsiinter  vir.  &ux.  n.  1 7.  u.  tcrtio  ampHatur. 

Similitcr  t  Uxorportioncm  illam,qux  cx  fuisbonisrnari-oiu 
perftitl,  vcl  cx  difpofitionc  luris  coromunis ,  vcl  vigore  ftaruri  Ttebc. 
tnr,pcr  tcftamentum  tollcrc  non  potcft^Berlichius  di^t  concl^.^.n.  i  o 
Schncidcwin  loc.  cit.  n.  i  8«  q'io  facir  (f.  quoniam  auth.  de  exhib.  reu  \  & 
uth.pr^terea  infin  adeo  o  f '"t^^^^^^^T^^tit  ncc 'cgarum  fadiom,con- 
iagi  rolla:  Ji6tam  fucccfsioncm/cd  in  partcm  compu  ctot,  fi  dcfnn- 
r>M«;  ■^gr.ro  f ipcrfttti  vi-V  Ao  rrolnbucrir  cnm  {iirrc  icro.  Vjvi''  s  u.  w 
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addit  Gail  dul.  cb(.  n.  ,  7.  qub  iHa  q.wrta.  dcbctur  uxori  indomti 
ex  provilionelcgis.&  nccciiarium  dcbitura  dicitur,&  dcbcturficoti 
Ugitma  Iibcns  cum  crgo  no  iudicio  teftntoris.  f.d  cx  lcgis  pr« viden- 
tudcbcatur,,dcoatcft.uorcncc.iufcrri,  nccgtavarip^teft.  vidcc 
undcm<i,f?.  cbs.  ii^.n.  x.  Rationcm  1  ali.nm rfddit  13eriichi«$  dta 
conclus.<}.n.  4.qu:a  ciusmodi  porti©  niliil  cft  nliud,quatii  «s  .ilicnura  * 
ats  autcm  .il-e  -ium  antc  omnia  cx  bonis  dcfundi  dcducendum  eft! 
etiamtaaotcftamcnto.  * 
Rario  t  tcrtia :  quia  fucccdit  in  locum  dcficicntls  dotis.Gail  d 
n.  i7.dotcm  «utem  ab  omei  difporHione  tcft.imentari.-,  cxccpt,m 
c^encmo  ncrc.t,Bahchm,rf.  „.  4.    Plu,cs  ]  ra.iones  &  argumcnta 
adduatVaic.  tmusForftcrus  dc  fucccfs.  dmejl.l.  g.c,  r,p)r  mum, 
qux  viden  po.sunt,    Ccnfanguinci  t  obijcicbant :  mat.cL  indu: 
x.lseuxorem  ad  fc  hrrcdcm  inftitucndum  adcoquc  voluntatcm  cius 
nonhi.l«chbcram,lcdcaptatoriam  .-captatoriam  autcm  inftmuio 
nem  &  lcgatum  non  valctc  per  L.  caputorm  C.  de  teJJaw.mil.  L.  cm^'. 
tmxfdeUgx     Matitustal!cgabattcxtum,«/.,  C.fi  quis  ^Um  te- 
j?4f,«.^T,r.ub,d.5.tur,iud.cium  uxoris  in  lcFfovecirc  rriaritali  fcr 
raonenon  cftcriminolum,vidc  Gail.  x^ohs.xij.n.  4.  obi  dicir.quod 
teftamenrura  con.ugum  non  vitictur,  ii  coniugali  amore.  &  Tcrbo- 
rum  lenoc.nus,altcr  .dLcrum  inftituat.dummodo  abiu'mctus 

Ratio  t  autem  cft :  quia  tcftatoxi  hbcrt.as  volunt.-itis  rcr  hoc  non 
adim.tur.Qon  ca.rn  cogit.qui  rogat..&  In  ipHus  voluntatc  &  ar bitrio 
htumcft  prcclbus  iocumdarc,  vel  non.  Adtrationem  dBbit.indi 
Rclpondct  Pap.n.aBus  I.C.  m  l.  captut^rtM  70.  /.  dt  h^rU.  mflit  his 
vetb.s :  captatotlas  inftitutiones  non  cas  fenacus  improbavit  n.,« 
muoiis  aftc^lionibus  ludfciaprovocaverunt,  fcd  quarura  cood.tio 
conterturad  iccrctum  alienx  voluntatis.  ultimaenim  voluntas  non 
potelt  ab  ahcno  pcndcrc  arbitrio,  L.  tU  j».  tn pr.jftod, 

Ethxctproccdunr.quandoquisblando.  iSc  amico  fcrmone 
nihti  truculentixdoliue  continentc  ttiit  indudns,  Pctrus  Pcckiu'  <(t 
tt/lam.c»ntug.B.  t.  c.  9. n.  l.  (ecus  f,  dclus  6:  mci.i?  accefkrit ,  G.I1I 
Iqc.  cit,n.  4.  ubi dicit.ttiam  nimiam  rcmcRtiam  ccniug.ilcmiuftum 
merum  inducerc,  &  aftum  viti<irc. 
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Aliud  ergotersetriroaritus  non  (olis  delcnificis  &  iTiode«tc 
conccptis  verbisaliquids  coniugeeblandit  ir,  fed  afsidua  &  tmpor- 
tuna  petitione  extrudit.Pcr.  Bccktus  \oc,  «f. «.  8.  ubi «.  9.  Ranonem 
rcddit :  qaia  bhnditia:  inftantirsitnat  habc  it  vui»  minacuro.vwera- 
rinac. 

Ez  mctus,t  cciam  levcrendalis  uxor'& lcgaturo  m  validiim  rcd- 
dir,vel  fi  maritus  lachrymabundus  miferis  piccibus  &  optcftationi- 
5US  legacura  impccret,tdcm  Pckius  tbid.  n.  7*  PcrtRationcm :  quod 
revcrcntia  mariti  pro  iafto  mctu  habeatur,  arg.  c.  tx  literu  i  r .  ext.  de 
dejpons.  impub.  vi  Je  etiam  Gail  1.  obf  117.  w.  4.  inf  ubi  dicif.nimiam 
everentiam  coniugalem  iuftam  metum  iaduccte,  6c  aftum  vitiarc 
vide  tamcn  Farinac.  di^.  q,  161.     jy.  &  }8. 

Et  hcTc  t  runt,quae  pro  &  contra  fuerunt  io  mediura  addudla. 
Cum  raihi  cafusproponerctur,iudicaviuirumq^teftamentum  va^e- 
rc,  &  prodimidia  parce  maritura,pro  alia  diraidia  confanguineos ad 
laereditatcra  ad  raittendos  efsc,idquc  pcr  tcxium  t  cxprcUumm L.i. 
^.fed&fi  6.ff.  de  bonor.pofs.fecund.  tab. uhi  Ulpiftnus  in  tctminis  ita 
R.efp3ndit :  fcd  etfi  in  duobus  codicibus  fimul  fignatis  alios  atque 
aUos  hatrcdcs  fcripferit,  &  utrumq;  extet,cx  utroq;  quafi  exuno  cora- 
pciit  bonoruro  polscfsio,  quia  pro  unis  tabulis  habendum  eft,  &  fu- 
premura  utrumque  accipiemus. 

Qucm  textura  t  f  tira  aliquan^o  D.D.  collcgls  roeis  incly  at  fa- 
uhatisIuridic2tinElc6toraliUnivcrfitate  Ingolftad.cnfi  ,  una  cum 
decifione  mea  oftcndifscm.fignificarunt  mihi,quod  fi  tcxtum  ipfum 
non  vidifient,  tpfi  totura  contrariura  refponluri  fuifsent,  eo  quodj 
primo  afpc(3tu  contra  rationcm  luris  videtctur»  ut  quis  cura  duobus 
tcftamcntis  decederet  nihil  orainus  quia  regula  &  brocardica  ccf. 
sant,ubi  dccifioncra  habcmusin  tcrrainis,Lud,  Gomczjf!  Aquen.ij\. 
tnfiit.de  aition.id^o  argumenta  fup.  in  contrarium  ailntn  fuaptc  fpon- 
te  cadunt. 

Ncque  t  ratione  :aret  refjionfum  Vlp^an^  in  d.  /.  i.  §.  cjuia 
licctaliasduo  tcftamcnta  fesc  mut6  infringant,&pofterius  prioii  de 
^of^Qt^jf.poftertoreinfi.  qutb.  mod.  tefiam^in  firm.  tamcii*lioc  in  cafu  nul- 
lu  11  prius  vcl  pollcriuseft,quiatcftc  Gothotied.  add.jf.  6  /m^.uter- 
o|UcCodex  fimulfignatusctt,3c  ficuterq;fuprcraus  iniclligirur.Nam 
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in  his  qux  (iniui  hunttfwxhil  prius  autpoitciiuselL 
rtjldm.  ftit. 

Ha;K  "  iracjue  ratitelani  norcntilli,  qui  a  eoniugibus  tatninftan 
tcf  ^un^  facienduro,&rcin(lituendurourgentur,  utpti> 

pfa.  .  ..   ...     i  :  aniduorcftamcnta,  &  ficubiiphsaMquid  rcliiv 

querc  voluerint,utrumquc  aGcr .  cnt;  ftn  roinus ,  illud  ad  qaod  iro 
portuncallccfli  fticrunt  oninino  dilaccrcnr. 

Qiiat  camcia  non  ita  p-  idcm  i.la  quoquc  mulicr  un  potui^scr, 
&  dcbuilscr.quat  a  n  arlto  g; avitcr,  atquc  i. a  vchcmcmcr  pcicufsa, 
utdc  vitapcric!irarccjr,a'Jhtic  nihiloroinus  Icdodccurobcns  inccf- 
saaterfoUici  -  '  t.utfcttamcniumfaceict,  &ipfum  (grai.a.um 
loco)hacrCu  ..cjcret. 


UTRUMQUl  LIBETfiX  jGUUS  D EFEC TU S 
VlTI]ET  TESTAMENTUM? 

Summaria. 

I  Caft44.  i .  Ou  fflio. 

4  A  i  ttjiu  neitfsano  adfmheudeh^at^  cuihs  ttjlamentum fgnet  f 

7.8.^.IO,l  I.  IX.t).20. 

5  Tejltmentum  cb  dcfictuw  uniu^   !cmi':.rn<  uo>i  vl-^Ttt.  anetiam 

1}  An  tudex  fu  flere debeat  iJyquod pan  iionallegavuu^*}^.}  6,  iy.i^ 

1  9  Caut.li.  * 

2  I  yln  'ubfcriptio altai  Lommtttt pofsit?  11. 
2  3  AmoK  »n 

X  fnrpe3'cnetaI;cuUis  rcflamcnti intcrpartcs litlgiofi  apparnir, 
^omncsf  •cstjiisca  hibKas;nar'vix;r.aai,  qiiT 

rcftcsmfuaii.  onc  uon  cxpicjsilkntjnomcn  tcrtr.ic 
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licigantcs  non  artingebant^aiuciice  dcbcrct  f     huiio  u^cUrart  r 
Ratiotdubitandicrat  ifta;quia  ccqinfit#iiu  nnodchcicnte,nulIuntt 

perL.5.cJeprdd.miHor.Ucum  hi  S.^.fif^r^tor.iy.ff.detramaa.  &c  omif- 
fio  fonn«,&:necefsarioruaivitiataaum,/,r(//4W^»f(//;/  ly.Cjetefiaw. 
atqui  t  pro  forroa  cxprcfiic  requiiit  Paulir,  lOm  ipen  ff.  de  tefiam.  lin- 
gulosteftcs,  qaiinteftamcntoadbibcntur,  proprio  chirographo 
annotarc  debere,  quis,  &  cuius  tcllamentum  il^naverlt,  Spcckam. 
fe«M.^.49.«.4.  Duaren.  rub.  tetefixm  tn firtpti^  §.  tertw  Ergo  nifi  hoc 
exprimatur,teftametuam  vMinb;tur. 

Quia  t  folcRoicates  teftamcnti  fcripti  adeo  ad  taliditarcm  cius 
ncccfsarix  (unt,  ut  fi  una  fola  fit  omiisa  tertamcntum  non  lubfiftar , 
Schueidc^^y^^.l.n.i  I  Mytihng.tnfiyi  tyid  detefiam.  ordinA.d  (\itplofUf  e 
nullum  Thomoi  Grmmauc.deiis.  6i.tu  8. 

Incontrariumt*^utcm  fac:cbat,qu6d  omifsio  folcnnitatismod:cac 
aftum  non  vhkt,Li.^pn.ibi:ftqutdjfde  ventre  wfptc.  c^iioii  in  fp^cic 
tcftamcnrrm  non  vitict  folcr.nitas  lcvisomilsa,poft  laion  tn  l fitinw 
n.4.  C.  detefiam.  loan.Bapt  VillaU  b.conmun.  opinlit.T.n  5  5,(minu- 
ti«  cnim  ift«  in  tcftan:cntis  fant  odiol3c,tIarprecht.jJ'  j.e^  j^.vifitt.de 
tefiam,  n.  ^jd.^arqui  fi  omncsaliac  folcnnitatcs  adfint,  Sc  !c.Mi!ma:  ic. 
ftium  fubfcriptioncs,idq-,  fblum  dcfidctatur,  qu6d  tcftcs  non  c^pref. 
scnnt  t  nomcn  teftatoris,hic  dcfcdus  Lvis  vidcrar,tum  idco,  quia 
nomcn  ipfius iam  antca  ab  ipfo  tcftarore,vcl  Notario  cxprclUin:  eft ; 
tum  q  ua  a  lcgis  latoribus  ijs  in  locis,  ubi  ex profcfso  omncs  Iblcnni- 
tates  toftamcnti  rccen'cnt,nulla  hums  ann  tationis  mcntio  fit,uti  in 
§  [ed cum paulatim  j.  cum  ^.feq.tnfi.  de  tefiam.  l.  bdc conftxlnfimA  i\X.de 
te(lam. 

Irao  t  maxiroe  dc  jurc  corr-muni  anticjuo  hatcfuUnnitas 
failsct  nccefsana, (arr.cn  quia  Maximtl»an»is  Impcrator  inordinafSi?' 
tarXoluniaanno  151  z.ere^t^.  &U§Orm/fu:marn  tcftamcnti  fiicicndi 
cam  omnibusfolennitatibus  cxprelsu,  &c  huiws  nullam  mcntioncm 
fccit,ccnfcnduscft,cam,utpotccxiguam  dc  levcm,  oinniuo  rcmiflie. 

 Cuias  T  ict  indicium  cft,  quod  cumpilatoioK  |uri5  l  avatici  tt$. 
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J4-^"f  f.uunc  deteituinlingulaiiictfupplcvcnnt,  ficduoscamuiu 
reilcsaJhocaiftrir.xcnni,u»  adrcnbcrcni,cuiustcftamcacum  fignar 
scnt.  Eodcm  modoargumcntandiutitur  Hartptccht  jf.  fed  cum pau^ 
Uttm  ^  »•195.  tnjt^  de  tejlam.  ordtftand*  in  probando,quo  J  dics  6c  an- 
nus  tcftanicruo  non  rccdsario  apponi  dcbeat  «^uia  in  L.  hdc eonfultts- 
fintdxi.  inpr.C.dc^  ^  -  -  Theodolius^c  Valcnt.  cx  protcfso 
reccnfcntomniarc  ^  i,c)uoa  inlcriptisconficitur,fiul- 

lam  aiirem  {c  i^poSs  apponend:  raentto  » fuiunt,  quod  taraco 
ommils  »ri  non  faifscnt ,  ncm  ncccfsaMara  putaf- 

scnt,ubi«.  1^8.  ad  iu.  cum  ...  .  1  ania  &  pcrfcAa,  aliislb- 
lcnniratibas  magnis  vi^^iliis conrra  faliKatesex cogitaris,  communi- 
ta  (lotjegr  la:orcscrciidcrunr,casfuiasrufficcrc,ur  vcl  falfitas,  prx- 
cavcacur,  vcl  comra  ca  itioncm  totfolennitatum  comroifsa  dctcga- 
tur,ac  proinde  banc  qu c  in  tcmporis  cxprcfsione  ct  nfillir,  ir.perriu- 
am  forc.  Idcm  ergo  dici  potcft  dc  eo  ,  quod  teftisexp icisis  vexbis 
apponere  '^ebcar^cuius  teftair  entum  fignaverit. 

Sic  ctiaiij  f  intcrprcres  orJioc  reccnl'  nt  folcnnitaccs  ncccfsa- 
rias,  &  rameo  huius  nullam  mcntioncm  faciunt.  uri  Scimcidewimis 
tnft.de  tefldm.ordirund.rub  defolo     '  '      x^  .  -     '  mpau- 

Utimtnft  dettftam.oTdtnand.  Ta:...    ......u   ...  nnitatis 

raiio  habcnda  videtur,quia  in  dubio  aftus  ita  inicrprctandus  cft,ar 
!     '  .r,quam  pcrcar,/.^tt(?rifj  l8.f,^  V.  O.  pracfcrtim  vci6  ulri- 

]..  >  ^  .  .  \arg,l fi quando  ^f,C.dctn  ofpnos.teftam.L.imtquttasi  ^^.C.de 
Mufuf  l  fin.CdcpoShum.  hdred.  Etf  exprobab'li  D  d.  opinioncin  foro 
coafcicnrije  folcnnirat.im  rario  iion  habcnda^li  aliasdc cnixivolut.- 
tarcconftetGaid.Pap.^(»^.j45.n  i^.u  fedfecundttm.  Iul.Clar.§.  teftam. 
q.90.u.f€cundo  tnfertur.Soatctz  cow.opttiMt.  H.  n.^6^  dcquo  plura  vice 
'^pndM. mac.defonieit.uk  vol.Ub.i.ttt.  14.  &  cum  conftat,fi:audcm  no 
intcrvenfflc,rcli6tadcbcniur  cram  ex  mi         '  nni volunratc,  uti 

^pU(isicaocli'ii.pr^fump,to.n.t^.&fei](],  -  d./.  ydeprobut.  Con- 

135  t.«.i^.^i%mulri  magniDoAoics  pcr  radones non  in  cffica- 
c  '    '      ( onfcr.c]u«ft.54    ijc^io.  Qnodtinpiopofitotan- 

t'^      c   i  porcft,  qiiiapars  a  Jycria  hunc  detciiiura  non  arc- 

gavit;  ladcxautero,  (1  qnid  conccrnit  partium  taotum  ,  uiijira- 
lem  ,  non  ctiam   favorcm   pal>iicum  ,  non  rara   facilc  (Up- 
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hoctcnctnr,pertr«ditaBaeni^e.i^j44.p^^  g.  Myni.^r.r.  l.c^tA» 
nuia  auod  potclifieri  cx  vo!anrate,non  eft  reqUTcnaum  dc  ncce.-Si. 

'^^^^^^X-d  nMnquid  t  habcmus  iitulun^  in  Col  ut  qu«  dcfunt  advo- 
catis  partium  ludcx fupplcat,&  aliap  nullitatcs  «.g.  procefsnsCin  ludi- 
cio  appe!latQrio)ctiam  non  allcgatac  MynftHz.  unt.  i .  obsAo. nec  non 
exceptioncs  luris^u  g.pr«  criprionis,attendi  Scfurrlen  poduniiirfew 
cent.  i.obfi9.  Refpond.t  nnlliratcsproceirasideoattendi debc 
re,q  uanull.^asrcmper  taciic  inell  ap^  eUacioni ,  Kcygci  $h  mtts  ad 
Mjnf  iir.ohs.  lo. 

An  t  pr«  cripiio  cx  officio  attcndi  porsir,apud  D  d.  elt  contro- 
vcrrum,uci  vi  kreeft  aj  uaGnid.  Va^^decis.in.  vide  deUocadlon- 
gnm  Carpzovtum  tnCriwinalp.  5.7.141.«.  i9-Cr/^^7-  Farinac^^.fo 
w.  jf.  BcricKp.  ^c^conclns.i-j.n,  U9.  &  Mynfing,  dtobs,  i8.qui  cewM 
£?fc5.  47.  f radit.  t  omifso  medio  ad  fupcrioretu  appcileiur, ludicem 
i  J  a^tcnderc  non  debc-cfi  pars  nihil  opj  ona\ 

Ideoque  t  in  huc  dubio  in  Jicarum  hanc  cautdam  adhibendam» 
ur  reas  pcr  (enienriam  hatrcs  dcclarctur,  hoc  ad  itro,  nih  ador  intra 
fpa  ium  duorum  menfium  ralcs  defc^lus  allegaverir ,  &  denionllra- 
veiir,ob  quos  teftamentum  nu!!um  pronunciaii  pufs  t. 

Ad  texturn  t  iw  l.fen.  ff.  dt  rf/?4/Wf«f;Ke(ponderi  poreft,Paj^uro 
IC.  ufum  fuifse  non  verbo  necclsiraiis  debety  (ed  vci  bo  (onvenit^  quod 
won  femper  pro  oportcre/ed  aliquando  pro  deccre,  vel  x  .ji  um  c(sc, 
in  iuic  accipuur,uiiplutibus  adduftis  icxtibusoftcndit  Schardiusin 
lexic.  u.  convenire. 

Alterum-J- .!cfcftiim  minus  pu^avi  cfscc(,nridcran.'um ,  quia 
licet  orciinaric  loqucndo  fubfcrtprio  altcri  comn>irii  n  t  <  Ts  r  ^  ne 
qiiidiem  notar»o,Gorhofred.  ad  L.pen.u.proprio  urogr-  ,  .m;, 
Harprehr^fi  §.  \.&  ^.n.t^u  tnfi  de  tej^am.  crrf/«4W/i.  liui-icf)  lura,  & 
interpre»cs  volunt ,  q\i6d  li  unus  cx  icftibus  non  lciar  fcMhc  re ,  ahii^ 
pi  o  eo  fi  i ibcre  ro^sir,tcxt.  tn  h.fitu  u,  ft  vcro  C.  dc  tejUm  iaUi  ti^^t/ 1: ' 
t4.  art.  f  m  fjn.  Schneiaewin  Oilrtt.  dc  tefiafn.  ord.  rnb.  u  teliaih.jdin  H 
».6.  S.Oilavo.Myi}{\ng  ibid^.fedcum paula  iw  n.  ^.tnJ.tod.  ra  .i 
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auic...  lu.u  nou  ,urc  kubc.c  ob  ..nperu^am  3«.^'  ob  irobcuU.u. 
cai  va.  5   Etqua.nvis  \  pra  tari  tcxtuJ  loquan.w  ^KionitUiuMv,bA 
^nus  c.  ill.s  pro  «  Itcro  pofsit  .ublcr.bc, c  ;  nc.  tan  cn  cc  a.,u  ,.c,ar. 
ho.umau  cm,dco  ncn,.oncmpr.  al.isfacit.  qu.apra.c.ucs.sTad 

..icau:.  Dvof(*ni3c&<rcontrajr5antfi<6m,  ^ 


i?.^'  ^  V7-70  XXXIIL 

And:  quomodo  diTpofitio  miliris,  minusro 
lcQaisjCxcra  cxpcdinoncm  validttlitf, 

Summaiia. 

^  ^^'    -   '-s'^  ■  ipfuminfimumefi. 

5  yin  miUtts  noftri  tejnporU  j^Audeunt  anttquti  prhUeflu  1 1 . 

6  ^i4d  "irequirjnturrefles^is. 

8  AHiiiilir^sextracjtirapnv    .    .  ,  ..,;f«r. 

5  y1nmi'esdomifutHtatMrprmltgto^  i8.  19.  ».  zo. 

It'  Infc  '  -,«4. 

'*  C''*         -  ■    _  ■ior.ttr  lnri.i'iMfe(]utdebe4uti 
tt  Ctnclujij. 

/^Um  t  Gcorgu.f,N.;n«peditIone  mllirariconmtntnj.tran/Irct 
^patnam  <ua..,,acognara  muti.aius  10.  (T.  drdit  c  Chijocrapl.u 
huju.  ten,or„  :  Ego  infra  fcriptu,  fareor  accepific  a  cc  gnata  mcaN  i 
io.  fT.  acfi  co-u.:.gat  ...c non  ampli.,,  redirc.volo  ut  bonan.ca     ne-  ' 
mincnp  um,pr*cerq,.am  ad  ip<.m  perveniant.  Poft  alicjnod  tcm- j 
pus  ''•"■'ti""'ntcrCognat3m,<Sc  Pa'n»e»e»dcfi!nai,resc 

ri.M.  .  •'rc«hharcclitareci,pientc5.P,on.itiI'achirorraph„m 

<Sf  cootcndit  bona  ad  fc  pcrtin.  rc,  hi  n.  g.,nr  fcl  cd.m  in.,V,  v,.,.  ,].a' 
abcTc  petunto,  fc  haercdc  ab  inteftato  deJarari. 
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200  ^JESTIO  XX%I1I.  ^ 

Q  U  ^  S  T I O  t  eft  ^cMi  bona  idctunai  fint  aaiudicand^  ? 

QjiandGquidem  Cardo  totius  controverfiae  in  co  patirsimum  vcrr.- 
tur,ancxteftamento.an  vero  ab  iaieftatQfuccefsio  admiircnda.af  (C 
omniahocinconfi^exationem  vcnir,  an  fchedaifta  pro  tcfta  r.et.ro 
habenda  fir,ncc  ne  t  namtquamdi!i  ex  reftarncnto  potcft  adiri  hapvc- 
ditas^ab  intcftato  non  dctcrtnr,I,if«4»i(/m  jp.  ff.de  acquir.hdredJqudm' 
dtuifJe  RX  6c  quidem  t  extracontroverfiam  cft,  fcripturam  iftam 
vim  teliamentipagamci  non  haberc^um  caicat  fora.a  Jalennitanbus, 
&  requifiiis  ncccfsariis,fed  forma  ncglcfta  quidquid  agitur,tnhrraa- 
iMt.l.l.Cod.deprddiis  Decurton.  ro.&  requifitis.fi veconditioiH- 
bus  nccefsariis  deficicfltibus  ^  nuUum  cft  quod  ^gitur, per  /.  f .  Cod.dc 
prad.  min.  Welenb.  num.  f .  in  parau  f-  de  reh.  eorum^  Vide  er ; am  G a 
z.  obs.  1 9.  nnm.  i  f.  &feqq.  Nec  mirum  ,  quia  nihil  in  rerum  natura. 
pcrfedumeft,  quodnonexomnibusfuispartibtis  conftcr.  L.  ff.de 
ortgine  luris.  Solennltas  autcm  pa^s  aftus  eft  ,  ^^efcnb.  de  author.  Tut. 
num.  5.  quare  ut  aftus  perfcftus  fit,&  fubfiftac,folennitatcm  rcquifi* 
tam  In  aftu  intcrveaire  necefsc  eft,  per  c.  audttis.  de  eleit,  WeC  loc.dr. 
An  autem  valeac  uc  te^amentum  milttare ,  dubium  movenc  fequenics' 
rationes. 

P  R  I  M  O  t  multi  fant  m  ifta  opinione,  miliribus  noftri  tcmpo- 
rts  non competere privilegia  illa anriquc  militi«,tiQ  fpecie  BaMus  & 
Bart.  allcgati  a  Schaeid.  num,  %.  in(i.  de  reftafnent.  mtltt,  idquc  idco  : 
qu^adcftituuntur  rcquifitis  necclsariisa  gio^iadruh.tnft^eod.  &C(]\n^ 
vetus  iftemodas  aeligcndi  ficcoaf-ribcndi  milites,  k  Ronia -ms  ob 
fcrvarifblituSjhedienon  ampliuscft  ufitatus,  quem  vMie  remifsi  e 
apiid  Mclon.  num.ioJtfl.i.rubJemilit.  tefiam.  vid.  Gail  x.  d.  P.P.  c. 
4'rt.i  t.BoccT debello  ca^y.  yS.ltb.  t.  anmiUtes  noftrttem. 

II.  Q'Ma  reftari  eft  tcftato  lcu  tcUbusadhibiris  aliquidagcic 
&  conficere.perfm.  inl.  curent.ii.  ff.de  tefiib.Wefenb.nu?n.  ^  adpr.cit. 
inft.  de  teflament.ordtnan  i.  hicaiucm  nulli  oa^nino  teftcs  iniavcncrut, 
qaonim  tamen  diiosettra  confli<Jlum  rcqiiirir,Sehneid*  io  ipfisCa- 
ftris  n.  t^.infttt.  de  tcft  ivi.  miltt^  pci  ratloncm,  quotl  tica  fo  cnnit  1- 
^.Ci  I'a(<iscivi!isicm'rs3c  fi.i-  ,  noniamcn  lblc»in»uucs  tu'is  gcnt 
j  idcD  cumdeitiTe  j^cntiu  nit-^orcduorum  ftct  o'Tinc  veibviu)s  ;t 
ftainc;u?im  milii  ;rcda  >»s  icf>cs  vu!r  cfsc  ncrers.irio*;. 
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.  ,  11 1.  QmaTcanjindabioqailibctvidcatur  fcconforraare 
luri comtrun..ctiam  milcs,  fi  dc  cius  voluntatc  ambigatur,  an  is  vo- 
?uctlt  in  condendo  tcftamcnto  privilcgie.aa  coramuniiurc  uii,praf 
lumitur  commni  lurc  tcftari  voluifsc,  tm.  m  U  x.  Cod.  de  miht.  tep- 
tntnt,  ^JTcfcnb.  num.f.  ff.de  Teftam.  miht.  Gail.  i.  obs.  i  iS.  num.  l6 
verf.  ttem  obfervdndum.  Mafcard.  ctmlui.  1058.  Mcnocb.  hb.  4.  pr* 
fnm,  4 .pnf. ,  o  num.  1  9.  Dorn(pcrg.  in  fjntag.  lur,  hb.  i .  eap.  j  9.  ht.  M. 
JB  ptopoiito  autcm  cafu  icftamcnium  faoc,  ut  iara  diximus,  de  iuie 
comrouai  non  fubliftir. 

IV.  Q*.»atpriviIcgiumilludmilitibustunctantumcompe 
ticquandoin  cxpcditiombusocciipati  funr,  §.  1.  tnj{.  dt  miht.  ttfin, 
ment  leciis  quando  in  fuis  «dibusdcdunt,  \<'efenb.  num.  i,f.  dettfta 
mtnt.  mtht.  per  l.  ftn.  Ced.  eod.  in  princ.  text.  ind.^.t.  Verf.  iUif  autem 
tmpnibut.  vel  (.x:.  a  caftta  conftituti  funt,  §.  j.  er  4.  mft.  d.  t.  tunc  c- 
oim  folenritatcs  d iurc  rcquifitas  adhibcrc  dcbcni ,  schnetd.  num.io 
&  n.  ij.  tnftit.  d  t.  t«tioncm  afsignatMrfonius  num.f  dift.  ^.eod.aai 
tunchjbcntcccarKTcm  pctiticrcscorruIcndi.  ik  rcftrs  convocan- 
dl.  Confcr  Ii:s  Ravartc  tit.  54. 4rf .  7.  ibi.  micf)  t>i< Sttit^itmtf} /  fo 

iitJttnfo(cf)<ra^h)ngvnberr«f/fluc&  tm§clt)  Ustiu  fo((miBr< 
'i<|iamou  mactjcn  jutctj  t}cmatiicmiXccf)f<. 

Qu.ntotroileicommcaiuacccpto,  ideft,  liccntia  abcundi 
impctrata,ft  domi  Lx  cft,tcip.  caula  abcfsc  nen  vidctur,  L.  1,  ffdere 
mtht.  L.  nulei  ^^.ff.  ex  quibHs  latu  niaiores.  licct  cnim  dum  vadit,  aut 
redit,  rop.  causa  abfit :  taiscn  dum  domi  cit.non  abcft,  i.  quim,t. 

tuntur,^uff't»  d.T.E.  non  gaMdct  bensficio  leftituiionis  intc- 
gruni.  d.d. 

Scd  I  is  tnonattentis  dico  fcripturam  ift.  m  Viro  tcftinrcntt  10 
rr tans  babcre .  idquc  pcr  ttxt.  m  l.  g.  inprin.  §.  dt  ttftam.  miht.  ubi 
plufimon:m  In-         'u'gcntia  ita  conlultu  diciturmilitibus.at  quo 
q«omototcft.a   .nr,  r.itaclsctcorum  volum.is.  Pcrmifsumnj 

utfaci.ir.:teftair.cntumqLomodovcl.nt,faciantqiiadopofl,nt  fuV 
nci.-.r.v. c,ad  bonnti.m  luorum  divifiocero  facicndam,  nuda  voliii 
tasieftatons,  Ex  quibus  Vctbii  dcducitur,  licct  oulls  fiQt.idh  bit 
fo!^itates,v3!cc.ar,cntcftamcniuni  «ilitis,  dumircdodccii 
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^ABSTio  ^y^y^]^  

VoKmra-e  confter.q^^^ml^brraT^rc.  5c  haetedem  habete  vclit,  l>r. 

rift  !;..s  noftriscompetcrc,n  vcrrcntut  inbclIo.«ao,  quodgcc.n.f 
contra  hoftes  impcrii,i.t  docct  Oldcndotp.  ic  lur.fing.  rub.  de  prmi 
md  H  i.  loan.  ^abcr.  Viglins,  Schneid.  pafsim  quc  omnes  neotctJC. 
Aitit.M.dtu(lm.miUu  Mclnn.  mm.xo.dijl.  zo.  rub.detejlam.fmlit. 
&  prxiudiciumCameralc  aldndum  ab  Andt.  Gatlto  z.obf.  ilt. 
quod  mctit6  .n  tctiora  ttibunalia  fcqui  dcbcnt,  arg.  S,fi"-  tnfifl^tis 
dat.    Na  -n  t  etfi  rcgulariter  loqueivJo  fcntcntia  i.idic.s  inrcr.oris 
interlir^ca.atcsta-uuiTi^nonintcr  aliosias  faciat.ferm.  tit.  Cod.dtre 
Wcfcnb.MrtW.g.eoi.ranocn  alind  cft.fi  Impcrator  ipfe  cognotcat 
dc  caura,Wclc;.b.  ».  i.ff.  de  conflit.prmc.  vcl  Camcra  Imperialis.qu* 
rTipcratorcm  quoadlarisd.aioncm  contentiorat»  tcpt«rentat.G4./ 
i.tbs.  l.n.y.  Vi  Jc  taiocn  Conflia :  primatium  fupir  cetifil'.  q.<).pcr  tot, 
E  t  -lua-nvis  uoura  altecumq;  rcqaifttam  io  multibus  n  ftris 
deficiat;  Ufustamcn  ptscipua  adhuc  rccinct,  ut  f  il.  matticulat  in- 
fctihantur,  6c  raciaracntum  prarftcnt,  Vtglitfi & Schneid. ad prin.inj}. 
de mtlit.te(lam,    Acccd.t  t  q'»od  ift«  folcnnkates  del.gendi  miiucs 
non  fucrintcaiifa.ob  quam  conccfsamfucrit  privilek;ium,(cd  potf  is 
fimplicitas  militu  n  8c  impcritia  pr.  inft.  de  milit  tcfi  l.  i.pr.  ff wrf.itcm 
periculn,  qu«  pro  rcpublica  fuftincnt,  &  alia,  q  ise  cxaminavi  itjftit. 
Ratio  reg.ad  d.  prin.  infl.  de  pnlit.  tefi.  qu«  cum  a  Jhac  hodic  itjancant, 
ipfaiTi  quoque  ptivilcgiura  mancre  ncccfsc  eft.raancricctcnimcao- 
famancrcfFcaus.Wcfcnb.  d.apoft.  infi.yi  lc  hanc  qa»ftionc  ■  plc 
nius  ttaflatam  apud  Boccram  de  beUo &diiello  hb.\.cap.  x  S.pertot.^tx- 
fcftim  n.  8.  ubi  a;ipofite  ad  noftrum  polltum  tcfpondcr. 

Ad  fccun  lam  t  dubitandirationcm  Rcfp:  quod  acqUe  volun- 
tatem  fuam  q'iis  conteftari  pofsit  fct iptura  ,  quam  vocc  viva  tcftibus 
aj  hibitis.  Ex  -ncnte  Wcfcabccii  difcriracn  ficicnc^um  intct  teft.i- 
1  mcntum  miliiis  fcrintum  &  nuncupativum,  ndfcriptura  nuihs  tcfti- 
bns  putnt  opns  efsc,\<^ ef  ai pr.  inft.  de  milit.  teftam.  ti,  i .  &'^d  ^.plane 
n  l.inft.  (od. cum  cx  fcriptionc  militis  voluntas|  cius  «qiic  ac  pcr  te- 
■«.  .'r c-  T :  Xc  vo'"niatc  a  Kcn'»  ritis  r<n':>vis  mod">  c^ff^ntc  (i'ft'  • 
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cumM  We<fw&.  ad pr.  n.  j.  addc  Mdon.w.  i .  ruhM  mht.  tejl  ad  nun- 
cupntivumtautcm  duos  miniipnm  reficsrcquiri^/^rr  fm.  m§pU' 
ne  i.  injl.  d.  t.  ihi ft  convocdtu  honnmbus  ut  voluntutem  fuam  tefaretur^tta 
locutmeft^  addc  Wcfcnb./oci^  nr.  ubi  rationcm  diverfuatis  alsignat 
hanc  :  ut  apparcat  (crio  rcm  a^i.  Nam  qiwc  lcriptura  conficiumur, 
magisferio  ficri  prJtliimuntnr,o,nam  prolata  vcrbis,  qux  farpc  mcn- 
tcm  pracvcrtunr,  iuxta  hanc  igJrur  diftinAioncm ,  vcrum  efsc  iudico, 
quod  Schncidv./pca  aUegato  tradir. 

AdTcrtiam  t  Rc(p.  cum  apoftilla^^^cfenb.adSchncid.  w.  17. 
inftit.  l.fdpt  cit.  quamvis  in  dubio  milcs  InteHigatur  vellc  tcftari  iurc 
non  militari,ied  ccmn  uni;ramcn  fi  volunraseius  iurccommuni  va- 
Icre  ncquit,inrclh'gitur  icftatus  lurc  milirari,ut  voluntas  in  dubio,fu- 
ftincaiur  potius,quam  pcrcar.  Facit  huc  bonus  tcxt.  in  l,  ^.ffje  milit. 
ttftam.  Nam  ultimae  voluntarcs  intcrpicrandappotins  (unr,  uc  va- 
Ieanr,quam  ut  pcrcanr,  l.fiquando  j  f.  per  tot.  C.  demoftiftament.il 
C,  de  ufufr.  vidc  ctiam  Mcnoch.  loc.  cit. 

Ad  quartam  1  Refp.  tunc  militibus  in  fuis  acdibus  dcgcntibus 
piivilc^ium  tcftandi  dcnegari,  quando  citraexpcJltionis  ncccfsira- 
tem  in  ijs  dcgunt ,  text.  inpr.  tit.  wfttt.  de  mtlit.  teftament.  &  quando 
commorandi  causa  illic  vivunt ,  Wcfcnb.  ibtd.  num.  5.  fccus  quando 
ra»  iiVn  ad  fua^iaedcs  divcrtnnt,ut  in  proposito  cafu  fa(^ura  cft,  tlt 

tm  tr  m  bm  ^avfd)  bcgriffcn  im{tn. 

Imo  t  in  tantum  hoc  privucgiam  cxtcndlturab  alfa  apoftilla 
adSchneid.  n.  8.  d.  t.  utcompcrat  ram  diu,  quamd<u  in  ftipcndio  Sc 
«acramento  funt,ita  ut  vaccntarmis,&  rcdircpataii  fint  quamvis  va- 
lctudinis  aut  a^iacaufa  aliquamdiu  ^ibfint.  Ad  quintamf  Rclpon- 
det  in  tcrminis  Boccrusrfr  Inllo  iib.i  .cap.i2^n.  ii.f.tt  ^.quod  ciiam 
in  hoc  cafu  luo  prtvilcgio  miliics  r.rantur,  ad  quod  adducit  Match. 
Wefenbccij  conftl.  17.  />^rf.  i.  quod  confilium  cft  de  tcftamcn- 
to  nobilis  nailitis  jrmi  anei  filii  famii.  qui  in  finibusRomani  imperij 
contraTurcas  ftipcndium  mcruit,  &  Anno  64.  ob  advcrfam  vale- 
tJiiint^m  commearuab  Imperatore  Impctr.ito  ,  e  caftris  inpropin- 
quam  civit.ncm  Viennam  cin.:i;dat  valctudinis;  caufa  aliquanrispcr 
fccontulir,.biqaccoramduobus  Nobihbus  Viris,  fiiprcma  lua  or- 
r^inavir.rrquc  ciusmodi  rcftamcntum  iure  milirari  (at^um.  valK<ur.> 
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^VAEsrio  xxxin^  

e1I?D^:^=m(^b.  concludit.    C^acludo  t 
rifi^t^tTa^;^  ^^rp/  GcorgioV.c.n.air,  Anno 

I6  JJ. 


lltrum  fclieda  manu  paren- 

tisfcripta,  &in  arca  rccoridita,  velpoft  obi- 

tutn  cius  rcpcrca,  &  i filiis  ipfis  pto  tali recognita, 
abscjuc  tcftibus ,  aliisq«e  folcnnitatibut  valcat, 
ncc  ne  ? 

Summaria# 

I  jlutims  negAttvA  opmom . 
H.Vundamnra  mtim. 

4  AffirmattvamtenentGatlius  f.MevpchtM.6Aulm  CUrutj.Go' 
tbofredus^  &  aUu  8.  an  idem  in  matre^  9. 10 
f  I  Qutd fifdjeda  k  patre  nonfii  (crifta  fedtantum  fubferifta. 
II  ¥undamentum  ajfirmativep^mumpt  i.fecundumji^jertim 
I  j.  quartum^ 
iRatio. 

1 7  Ratto prtmay i  i.ftoinda^  1 9.  tertia.xo. quarta%  1 1 .  quinta^ 

ii.fexta. 

t%  Re(ponfto  udfrtmam  rat  dub.  1 4.  adfecundam. 

2^  Mantis  mduhvim  vccata  quomouo  probanda  ?  y 

16  An  voluntxs  patris  tefitbus  publtcanda  tj.  19.  }0«  )  r. 

18  Quod  alias  non  valetmter  hberos  valet. 
)z  Qomlufio. 

HAc  in  tc  funi  divetfar  Dod;  opinioncs.Ncgativam  tcnct  Cuia. 
c\A%confu[t.%.ptY  tou  AlcxcUid.  conftL  67,«.  1 1.  /.  ).  falicet  /.t^: 


conjui" 


  ^AESTIO  XXXIF.  2»^ 

C0Hfulnsftwa,t  1 ex iwperfeiio C.de teliament.  id.] nc  e»  co  fundaincr. 
to  :i]uta  •  r.ec  ttltnracnra™.  ncccodiclilusdicipotclUa  voluni.ns, 
ojitcftes  dcfunt,co  iplo^quiaa  rcllt:.ustcaamcmiim  dcnoroinatiu 
Cuiac.  dtclxonfult.i.  ubi  putat.no  iiiud  iraperfLftum.&intcr  hberos 
valtdum  tcrtarn.ntuno  ab  Imp.  luftini.ino  dici ,  quod  tiftibuscarct , 
led  q    d  a  teaibus.qui  intcr  fucrunt.non  fuitlub/cripturo,  vd  fub 
gnatuBi. 

Dcindc  t  quia  alitcr  quann  teftibus  probari  non  poteft  rcriptu 
rani  nianu  patrfs  coafcftam  circ.  Qua  dc  caufa  Mvnfingrrus  (ent.  j. 
ohsiti.n.fin.  Schedulam  pcr  tcftatorcra  fcriptara  intct  libcros,  tunc 
valcre  ait.qaando  efjcc  fcfta,  publicataque  coram  ipto  tcftatorc,  tc- 
ftibu$,&  notario. 

Afttiraativaai  t  autena  tenent  plures  alii,  quod  nimirum  cius. 
modi  (cheda  dc  iure  valida  fit.  Inter  quos  inprimi?  cft  AndrcasGail. 
t.obs.  ixi.n.  8.  ubiait:  quod (chcdulaptivat.i,continensvoIunta- 
tem  pntristiocteftibasprobet  voluntatcm  cius  intcrlibcros,  fl  pro- 
pria  raanifp^ttis  fctipta  fu, vcl  iubfcripta,  &  ».  9.  Infcrt:  quod  lchc 
du'uT  tepcrta  in  ciftula  patris ,  contincns  divifioncm  bonoium  inicr 
oUos  ndcm  faciat,&  fervanda  fit.  Hoc  ipfum  conccdittMcnochi 
n$  hb.  ^.pufumpt.  7.  n.  t.f  priwa  ubi  n.  5,  dcclator.-dummodo  tcco- 
gnita  tiierit  a  filus  ipfius  pro  fchedula,  vcl  manu  p.-;rcntis,  &  non  ne- 
g!cA.j,v  :I  in  .nliqua  parte  domos  rclia.i,rcd  in  ntca  rcpofita ,  vcl  rc- 
condiia  fueiit.  Nam  dura  pareotCi  rccondunr  fch<  dubm  ,  vcl  fi* 
miies  fcripturas,!n  arca,fignitacant,iila$  fibi  cflc  charas,c.i5quc  magBi 
fcfacere,/(i»t»</,  n,  $, 

His  adl>ipa!atur  t  lulius  clarus  /  tef.amemufn,  q.  14.«.  i  .his  vcr 

bis.-  quod  fi  rcpcritut  Schcdula  fcripta  roanu  teftstoiis,  in  qua  con- 

tincatut  cius  difpofitio  intet  libecos,talis  fchcdula  valcr,&iUisftaudu 

cft,ctiam:i  in  ca  conficienda  non  intcrvcncrii.i  alicjui  tcftcs ,  iieque 

ulliipfi.^chcdzrubrcripler.or,  vV  ijaait  fc  babcrctoiimiuncm  opini- 

onem,quara  proccdcrecxiftimat,  fivc  voluntatk.m  fuam  m  frriptis 

ex  aratam  in  arc3,fivc  ..pud  Not.uiuro,fi vc  apud  .itiquem  alium  iici 

fufpccJ:um  rciiquciu;ciurnn3odo.ipprtrcat,quod  iit:iri|  •       .  ' 
as  tcftatoris. 

Cum  his  concordct  t  Gothofrcd.  im  m.auth.  qv$d  jineltt.  t.(.  dt 

  i>  6 1  /r/irfW, 


nantrequilita  cnun^ci.t.  ^.^««^^rr  A!!  '  refert.  Me- 


"^'it   d  cua  in  udi  anao  non  llt  rcrcdcndum    &  «.  9-  «ndab.  • 
Seriruic,  quado  dc  mana  leftatoris  nal'«  dubiraro  rnc.d.t. 

,.«St  fi  conltct.quod  manuipGus  cxa-a  ^(n^.  ullo  tcfte.col 
^l  fcxus  C.  de  tejlm:Sc  tradii  Menoch.  /  7-  «•  5-  &  ^-H^""»' 

' -^^^aLtisl- c'n.m  ^ol!m  n^rer  inter  libcros  tcaari  cupiens  fo 
lennitatibus  legum  fdata  non  f.crit,proprcrca.  qaod  tcxtus  ,nL  Uu 
6  6  L  f  C  fm.  hmifc.  q«ibus  primum  (olcnn.tas  .cftand.  .ntcr  1. 
bcfos  rcm,fsa  foir.dc  patrc (oiumodo,  non  matrc,  loquantur:  poftca 
tameV  X  onnita^^ 

cnrestamfcm-.n^qaammarcs,  hoc  privileg.o  gaudcrc  perm.fs. 
funr  4  /.  » I.  &       »o7.  tn  pufn.    Qaia  t  maa.s  h^rcd.tas  non 
rSrn;Uaamptris,dcbctarhberis.  a.^coqaecodcm  favored.gn.  h. 
Tca c4ntar!f.vc  marer,f.ve  pater  teftctur ,  Cardma  .  Ta(ch.T,«,.g 
Itt  T  concluf.iis.H.  ,5.vidcMntrh.Stcphani4<JN.r««..07.»..7.J^ 
Id  ipfum  t  prtfuus  Ilattmannus  8c  Mcnochms  cxtcndunt . 
etiam  tunc  ptoccdere.fi  fchcdanon  fu  fcripia,  fcdtantumfubfcr.pta 
manu  propria  parentis ,  quo  in  cafa  idcro  cfse  a.unt,  ac  li  iplc  paiet 
fatpf.isct,  4rj».  So^  1 8-  c.  7.  &  indc  defumpri  Mtb.  5 1 .  modo  C.  fum. 
berti/i.  ^"b(ci»bense  im  ccnfctur  viitualiier  faibcrc  omn.aconicn 
ta  ia  fcriptura.quam  fua  fubfcriptionc  conhtmat,  crgo  non  intcteft, 
fcripta  fit  i patrc  ciusmodi  fchcda, jji<^4»  loc.  cit.  n.    clarus ».  4.MC- 
lonms  mfuo  thefaur.  tit.  »8.  ».  6.  &  ?•  M^aoch.  loc.tj.  i.Gfndus».^. 

Prohactauicmcomnmnilentcmia  ftabiUenda,  adducitut 
inpiimistextus  ml.  hac confulttjsmu  xi.jf  txiniperftiio  1.  C.  de  TejUm: 
ubilmp.Thcodofius&Valear.  gcnetahtct  conllituctunt ,  cx  im- 
petfcfto  teftamcnto  valcic  voluntatcm  pattisintct  ubctos. 

Deinde  t  cxtus  inAmh.  guod  fm  C.  eod.  ct  qu  >  t3cduc.tt:r.qoQ  > 


lutei 
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•'""^  l'b"os  luirhciat  quxvi,  lcriptura.  aianu  propria  patris  fcript», 
velfublcripta,NicoLEvcrhard, 5 j.„.[.  ^ 

T<ttio:  1  cxcv  s i«  L  x6.  C  fam.  hercifc.  ubi  iubcturiu. 

dex,in  tacienda  divifionc,  patris  dcfundi  voluntatcm,ctiam  minus 
lolenncm.fcqui,  quibuscunqucverbis  dtclaratafit,  &  Gothofrcdus 
ibidcm  notat,  quahtcrcunque  &  minui  Iblennitcr  fadjm. 

Q  aiio  :  r  rcxrtis  w  L  /  C.  wr/.  ubi  dcftmdi  parcntis  dif.ofitio 
(ervari  iubctur,fivetcftamcntum  fit,fivc  codicillus,fivc  Epiftola.five 
quaccunquc  aba  fcriptura,  qHibuscunquc  Verbis,  vcl  indiciis  reli^a, 
etiamfi,  lolennitatc  Icgum  huiusmodi  di/pofitio  fuerit  deftituta,quiB  i 
verbaomncin  compltc^untur  folennitatcm,  confequenter  ctiain  tc-  ' 
ftium ad hibendorum,Fachm.  /,  ^.controrerf  c.h modo  lubj.ci.ut r 
huic  iciiptur»  ipliu$p.ucQiis  fublcriptio,         «W^  C.  wJ.  Nov 
i8.f.  17- 

Exqoot  IntcruntD.d.  fufficcrc  volunr.nriiii:mi5cifcdam  imer 
liberos.qu*  rolis indicii;. & con  eduris  apparcat^Menochius/.^.Br^. 
futnpt,  7.  n.  i.  obi  Bart:  Sc  B.ildum  rcfcrt.  exd.  l.  f.  dcau.i  ntcs.quas- 
cunqjc  conicilut.isluiliccic. 

Pixtcr  textas  allcgatos  adducuntur  ctiam  v.iticE  r.ic:oncs.  Pii- 
ma;tqnodque.ibct  voluntas  patris  intet  fillosvalcat,  &abipfis 
rehgiofe  picqi.c  lcrvan Ja  (ir,  L.  bac  conjulttfsima  jf.  tx  tmperfeao  i .  C.de 
teflam,  l.  cum  pater  ff.  tMjf.  dt  leg.  t ,  l.jin.  C\fam.  hentjc.  Gail.  1.  obs. 
it6.n.6 

Cui  fimilcm  f  rcddit  Mcnochius/it.  4,  pr^fumpt.  7.  »,  5.  in fm. 
quod  vidciicct  atquitati  vaMo  convcniat ,  filiosoblcrvart  paicntum 
volunratcra.etfi  omni  folcnnitatc  caicat,  cum  fola  ij  fa  vctitas  inter 
cos  fpeitari  dcbeat. 

Tcrti6:tin  propofito  cafu  manus  parcntis  c  at  indubitata, 
Ergo  Jc  tcft  Dus  non  eur  laborandum.pcc  text  tn  l. ult.  C.  de fidei  tom- 
m  s:  bi  dicitur :  tuiic  tcftium  iiumcrus,&:  nimialolcnmcas  tequirc- 
Ja,  .juartdo  non  nifi pcr  tcftcs res  oftcndi  potcft :  rcftibu»  vci6  locu 
non  clsc,  ncc  aJ  cxttancam  fidcm  confii^icndum,  quando  piopria, 
Ariniiubita  a  hdc  rcpotep  e  'c  n.aniK  i  i,cum  qiatuno  modo  funt 
c:ac.l,non  inJi^cantalia  probationc. 

Quart6 :  folcnnitatcs  ;'jrisciv  iS-ntroiUifl-aeruntin  tcfta  -  en- 


»4 


•5 


16 


18 


'9 


Early  European  Books,  Copyrighl©  2012  ProQuest  UC. 
Images  reproduced  by  courtesy  of  the  Biblioteco  Naziona 

CFMAGL.  2.6.47 


k 


11 


11 


LruioneDarentiscersat«mnis  ftaudis  fufpicio  ,  Arg.  l.  fi».  C^-  de  au 
rxrnbusTok^^^ 

Menoch.  /.  l.pnfumpt.  80.  «. .  J  •  dr/e^^.  Ma^catd.  /.  , .  dejrobat  con- 
clus  1 55,.  n.  16.  &  17.  per rationcs«c«incfficaccs.  Coni.r.  cusfi-v. 
„  jt  Quint6 : t in difpofititnc parentis racium & fimplcx lus 
gentium  fpcaatar.non  civilcs  forroulat,  aut  foleonitates,  Corafms 
cap.  ix.cent.  S.C.cur.Tholot.  n.  i.  Matth.  Sthphant^i  N'ov.  107.«.  5. 
loan:  Sichatd.  adAtitb. quod fine  C.  de  tefim.  lul.  dar.  f  refiamentum  q, 
8. «.  I .  Gail  i.chfiii.n.t. ubi  dicicl.  dc  voluntatc  patns  quari,  a» 
iUa  fit  pctfcfta.  ncc  nc ,  non  dc  folcnnitatibus  lut is  civms :  atqui  te . 
ftes,ubi  de  voluntate  conftat,  dc  lutcgentiu»  non  rcquiruntur  ,  S( 
ioxta  illud  unus  quisq-,  de  rcbus  fuis  difpoacrc  po-.eft  ,  pct  uitinDam 
voluntatcm,ficuticelcbtariqucuntaliiconuaaus,Harp.|;  5.  &^.n. 

i  j  6.  tnfi.  de  teHam.  ordin. 

Sexto  :ttcft.irocntttm  roiliti»  &  patris  magnam  intci  fe  cog.ia- 
tioncra habcnt,  Harp.  jf.  ?. «|»44-  tnfi.de tcP.arr.:  qaia utrcquc  attcn- 
ditur  tantum  ius  gcntium  lafon. .-» l.Cobiicdi. jf.  it<mjilf0-H.f,f  de  vulg. 
&pupi!l.  &  raaioteftfavorliberorura,quanJ  militum,  ioem  tnauth. 
hoc  tntern.  4.  C.</<fe^4W.Evethatd.  Speckaii.cent.  I.^.!^;.».  ^.atqui 
voluntasmilitisquoquo  raodo  in  fcripturam  reda;aav.ilet ,  6£vim 
poftrerai  iudicil  obtinct,  l.  licet.  19.  C.\depaS.  B,  criam  difpcfitio  pa- 
terna  in  fctiptutam  redada.    Multas  rsriones  a  D.  d.  adduci  fo!itas 
btcvitatis  causa  tranf«o,  &c  ad  rationct  pt o  negativa  allatas  acccdo. 
adquarum  priraara  tRFSPONDET  Harptecht»»  «otftradCL»- 
rutnloccittn.  6.    Et  6  voluntas  p.nrris  intec  Ubetos  teftibus  d-ftituta 
non  habe  it  formara  tcftamenti,  .nut  codicillorum ,  val-ltaracn,ut 
qttaliscumq»icotdinatjobonorum  pattis  inict  bbero?,',^:  Utis  dici- 
tuf  tcftaracntum,ex  quo  lcs  illnd  approbat.fupplcndo  dcfcAus ,  (o- 
lcnnitatis.  Ncque  vcium  eft,q«od  tcftanjcntura  ateftib  is  lctii^mi- 
natur.fcd  potius a  tcftationc ^cdcclatatione  roentis,  Mca  Mquidcra 
teftatoris  prjeclpue  in  tcftaraentis  dominniur.  Atqui  haec  mcntis  tc. 
ftatio,feu'.declaratio,non  tantiim  corara  tcftibus,  le  i  etiam  pcr  (cii- 

pturam 
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pturam  tcftatoris  poicft  cxpcdlri,  qu«  manu  proptia  tcttaiorucxa 
rata  tcftium  viccni  rulljntt. 

Ad  nltcrum  t  R  E  S  P  O  N  D  E  T  Ll  R ,  quod  fruftra  rcquita- 
tur  icftium  pr^ientia ,  cum  conftci  talcn^  fbifsc  patcntis  diipoiitio. 
nem,K(enochiu*/i/;.4.prf/kW'/>r.  7.W.5,  Hic  cnim  nos  vcr(;miur  in 
cafu^ubi  lcriptuta  &:  n^anusu:  dubium  non  vf  citur,  vel  ncgatur,  & 
(\  raaxime  ncgarciur,tamcn  t  non  (olum  tcrtibi  s,  fed  &  litcrarun^ 
comparationc  doccri  pofsct,  rcnpturam  manu  parcntis  confcdam 
cfto.nrproindcprobationiscaula  icftcs  a  ihibcic  nonlit  ncccfse,  E- 
vcrhard  Spcckao.  gtnu  i.  5»,  4t.  w.8.  &  y.Mcnochius/cf.  nu  M.7. 

Et  qnam vls  f  aliqui  vchnt ,  voluniatciii  tcftatoris  in  ciuswodi  U  ^ 
Tcbcdula  comprchLnfam  pro  impcrfcda  haberi,  fi  tcftnror  eara  non 
publicer  tcftibus.  &  Noiario,i'a  ut  ncquc  legata ,  ncque  fidcicomilla 
peti  pofsinr.per  text.iw  L.hac cdfulttfswu  S.C.qintefam.facpofs/thiiclO' 
j:'uni  ipfcfuuro  proriicatur  agnoCcir.     L.)irffnorwi//4  i  i.  fquottes 
i,  ff.de  leg,  5.  tamcn  ego  t  a.iduci  non  pc  lsum,ut  crcdam.quia    l.  »7 
8.  loquitur  in  cafu  quodam  fpccialijvidcltcct  in  icHamcnto  cccci,  in 
quu  ob  frauchs  pcriculum  cauiius  eft  a^  idum,  altera  autcm  lcx  lo- 
q'iitur  Don  de  (cheda  abloluta,  &:  in  mundum  rcdafta,  fcd  dc  rui^i 
fchediafmarc.quodqujsianquam  primum  proicdtam,  conccptum, 
&r  cxenRpIuip  tcftaa»enti,piappaiai,&  priusdcccdir,  quam  poftcaic- 
rtau.eiuum  pcrficta  « 

Pofitofaurcm,  qnod  alias  &  rcgularitcr  loqucndo  fcheda  c-  18 
iasmo  ii  nonvalcrct  :nihiIommus  tamcn  interjiberos  valcrcr,Bcrn- 
hard.  uimltius  1$  k  i .  (^ifervat.  tit.  \  1.  obf.  5.  n.  z.  quia  lcges  allcga- 
ratnonloquunturdctcftamenio  &  dilpofitjonc  patrisintcr  liberos, 
fci^c  Fachin«o/;i.  6.controverfcdp.  100.  E  cotirrario  auth.  quodfimC. 
deteflamy&  Kov.  107.  c.  i.  praetjr  patris  (cnpturam  ,  pic  pria  manu 
cxarati^m  nul  am  IcA;uncm  vd  publicationcro  rtqf-irunt.Quod  an- 
rcm  Icx  non  rcr.uiritad  perfe6tiv;r*cm  alicuiusaa..s,oecDos  rcquirc 
rc  dcbcmus,  per  vulg 

Nccobftar.quod  Ntcolaus  tEvcrhardtis  ($nfil.  i  jj.  Myn- 
tingcr,cm.  s  obs.ii.n.fin.  in  contrarium  f  1  bunt,ciusa.ouilchedam, 
qux  ncqucleda,neqiicpuL:lkatafir,  eiia  l  intci  Uberos  non  valcre. 
M  ^ni  hoc  in  eo  ta  lum  cafvi  vcrum  cfsc  puto,fi  ncqne  (cri;.'f4i,  ncqi  e 
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fabfcriptafica  teftatorc,dc  qiiocaru  loquitur  lulius  Clarus/./e^^- 
we»f^/;;i^.i4*«.7.cumenimlcxrcquirarmanum  propriam,  iphus 
patris.alicnafufficercnondebcr,  j.  rj 

Vel  tunc ;  t  Ti  fcheda  non  rcperitunn  Cifta  patris  recondua,led 
forte  in  Notarii  libro  tunc  enim,fi  neque  fcripta  fit,ncquc  fubcripta 
a  ceftatorc,ncque  adicaunj^quod  fuecit  coram  tefkibus  !c6la,  etiam 
inter  libcros  non  fuftinctur,Harprcchr.  innotis  ad  CUr.  d.  14  w.  1 5. 
vel  dcnique  f  in eo  ca(u,quando  manus  parcntis  in  dubium  vocatur 
dc  quo  Menochius  Itb.  4.  prsfumpt.  7.  in  quo  nos  non  vcrfaa.ur. 

Extrahos  t  cafus  firmitcr  tcneo,  qnod  in  thcfi  loqucndo,  fche- 
dulaaparcntefcripta.cotitinens  ciusultimam  volunta^cm,  valeac  m 
Vira  teftamenti,  vcl  codicilli.  Qua  de  re  vide  plura  apud  Micha- 
elcm  Grafsum  commun:  opin.  Itt.  T.jf.  teflammtum  p.  i  Card.Tafcb. 
Itt.T.  concltis.  114.  Matth.  Stcphani  dd  Nor.  1^7.  per  tot.  fpeckanum 
cm.  X.qf.  48./?err(?r.Enenckc'ium  deprivtl.par.  &ltb.  privil.  i^.Har- 
precht/.5,  d^^^.w.  ily.  cumfe^jq.  infijeteji^m.ordtnand. 


AnScheda  alicui  pecuni^-,in 

loculo  quodam  reconditae,  a  patre  vclmatre 

appofira,  cum'addico:  harcpccunia  /pcdat  admcum 
ncpotem,  in  Vim  difpofitionis  paternae  intcr  libc- 
ros  valeat  ? 

Summaria* 

t  QuaIHo  duhiay  &  anmps. 

1  An  nepoti  minusfolenniteraliqtud  relinqui  pofsit.patre  eius 
adhuc  vivo  ? 

5  j4n  id  valeat  ita^ut  untis filiorum gravetur  aUeri  qutd  reflitucref 
4  ^n  titului  infiituttonis,  vel  altus  ijecefsariu^  ? 


j4n  &  quomodofumma  exprimenda  f 


6.An 


n 


6  An  dies  &  amm  afpontndm  }  &  feqq. 
II  rundumentum,  t    i^,  Ratio. 

1 5  Obieaiopnma^cr  ems  Refponfioy  %  t. 

1 6  Stcunis,  1 9.  &  ittu  Rclponfio, 

17  Tertia,  lo.  6-  um  dilutto. 
X  i  An  etum  in^  artituUnbMi  reUau  J  &  ftqq, 
l  7  ComLilh. 


H; 


iEcquacftio  t  valde  ancepi  &  dubia  eft.  &  ifta  Schedaex  mul 
^  tiphci  ratione  vix  pro  diipofitioncpatcrna  mtcr  liberos  fufti 
ncri  potcft.    Nana  t  primoalsignavit  pecuniamnonfiliii,vel  filia. 
bus,(cdnepoti,  quifuperftite  adhucpatrceiuiabintcftarofuccede- 
re  nequit.  Magnaautcm  dubitatio,  <Sc ambigua  quarftio  eft ,  utrum 
teftamentum  patris  imperfcdum  valeat,quo  i$  ncpotera  cx  filio  pa- 
treciu$  adhucfupcrftitc,  inftituit,  ptr  ttxt.  ml.fin4l.il i:farts,fst  C. 
fam  .  rcifc.  cx  quo  non  obfcurr  colligitur,  ncpotes ,  quorum  parcni 
adhuc  vivrt ,  in  teftamento  impcrfedo  inftitui,vel  ei$  aliquid  rclin. 
qui  haud  pof$c:f  6  quod  nepo$  non  pofsit  par  vidcri  cum  patruo  fuo, 
vclavuncuIo,patrcvclmatrc,  cumadhuc  ingradu  prsccdente,  & 
propter  patrcm  fupcrftitcm^graduqiie  pra:ccdenrem,nullam  jij$  fuc- 
cef$iom$  tcmporc  morti$  avi  vel  aviae  in  avita  harrcditate  obtintat,ac 
proindc  pro  extraneo  habcndu$fit,co  ipfo,quia  ncpo5  in  inre  fucce- 
dcndi  avo  vel  avist  non  cft  proximu$  fu turui,  idco  avi  vel  avia:  hx' 
reditai  non  ;cquc  dcbctur  nepotibus,  quam  filiii  id  debetur,  quod  k 
Paue  reli(flnm  eft,  dc  quo  tamen  vidc  pleniu$  difcurrcntcra  M«tth. 
Stephan.  ad  Novetf.107,  w.i/.Hafptcchtura  adff.  3  ,&^.n  lo^.&hq. 
inft.de  tejiam  ordtn^. 

Acceditt  quod  in  hoccafu  ncpoi  l^gatum  e  manibuifilinrnm 
debcataccipere.  Quandoautcmunuifiliorumgravatur  altcrirc- 
ftituere,  ccfsat  difpofitio  a:nh.  i^uadfine&  §.  exmpcrflto  Mcaothjus 
lih.  ^.prtfumpt.  j.n.S 

Secund6  nihll  tahud  fcripfir  patcr,  quam  .•  hoc  jpeclat  ad  lacopi- 
numdtltctum  meum  ntpotem.  non  cxprefso  aliaro  tuulo,  m-  it  ht^orr. 
tur,ac  ex  iftis  verbi$  non  deprchcndatur^an  ifta  pccunia  iam  vh  cnte 
avo  ad  nepotcm  fpe(f>avcrit,&  apud  ipfum  dcpofita  fucrit,  an  vcro 
_-  prinuim  j 
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77/^        ~  ^JESTI^'  XXXV*   

pri  a  -mpolhnorccm.pl. «tulol.gati  velquoTlio reliq""it?(an VC- 
^retia  n^n  te.b.ento^.nccr  hbe.  os  titulus  ^^^^^^^ 
fit  JvideapudEncnckclium,Vepv/^  i'.nnt,<!r\x\>r'^'^  \S 

*  Tertf^ :  patertnon exprefs.t  n"-"""^  ^,^^";';?;  ^Pf;," 
ni:.,quoa  idco  ncccfsarium  videtur,qu.afac,!e  alHu.d  ««^di,  ve  de- 
mi^oteft,  incommodumvelprariudici.mhseredum.  D^cuntau. 
tcm,de  n  ^cefsitate  &  fubftantia  fchedula  requiri.ut  non tantum  <um- 
ma  exprimatur,fed  ctiam  extcnsc,&  liccrariim  confcsueniun,  absq.ie 
notis  cifris,  figni$,vel  abbreviatari$,fciibatur.  Prni  ft.  autb.cjucdjme 
C.  'etjum.  -  N....i07.c.i.C'au.s./.  ,4.  «.  |.Gothohed.i««.f.4i 
d  mh.q  •  a  facilcpotcit£^.u,v.-u.  falutas(f.«.|.S^ccUan  dui.  q.^S 
n.  tf.  ubi  commancn      c  op.aioue.n  pc  h-bct.Ualsus  §  tej amen- 

tumq  I''.  «  V  ,,  . 

Q.iart6tcx:Sche>^a  nonapparet,an  dies  *annu$dilpontiom» 

vel  afsignationi,&  quidcm  propria  manu  dsfponcntis,  an  vcro  tan- 

tuminventirio  ahcna  manu  appofitusfuerit^quon-m  uhimum  non 

fiifficeret.    Ad  hoc  edim,ut  fcriptura  privata  patris,  vel  eiusmodi 

Scheda.quae  continct  voluncuem  patris  inter  libcros,  valcat ,  debct 

appomdies&annui,quandoUc1a  eft,  «lia$  non  fubfiftit,  Hartm. 

l.  L.ohs.tit.  s^.oh.  S,n  /.Mxt  >.  SK,-h?.r.:  .t-         .07.     ^4.  Ju/i- 

s  Cavxs  (f.  Ulmentum  <j.  14-«  ^  ubidicit :  t  quod  debeat  apponi 
f jrmalitcr &  fpecifice Jta  ut  fi  aliqna  fufricio  falfitatis  lubeisct,  taci- 
lc  deprehcndi  pofsit,  Juho  Claro  fubfcribit  Spcckan .  .:  l  q.  48.«. 
pubicomOTU  cmescopinioncmtrad.r.    Idc  :  icol.  E 

Lrhard.fo«/?l.  I?v».  4 'Kf^-CJ^  »0- 'cir,  .]•!•>  i  cx  ci  m  to 
mam  dctetiam  tcftamentointerlibero$,  &  quod  dies  fif  reccfsarium 
reqnifitum,etiam  in  privata  (criptura  ,  contincnte  ultimam  volun- 
tatcm,etiamfi  fiat  intcr  libero$.  Ex  quo  ulreriu»  infert,etiam  11  he- 
dam  talcm,  quae  difpofitionem  ad  pia$  caufas  continet ,  dic  vero  & 
anno  caret,  noo  fubfiftcre. 

Siccti.rm  t  BclolJas  p.  \.  conji'.  94.  n.  t. &n.  »8.  tt.Tdir,  iti  tc 
ftamenti$priv.lcgiati$,veluti  parent\.minterlibcro$,locum&  diem 
dati  apponi  debeic,  ita  qiiiiicm,  ut  fchedula  mjnu  propria  alicuius 
lcripta,n  c  ad  fuftentanda  legata  pia  fufficicns,fed  rationc  vulunta- 
tis  impi-rfc  '^a  fit,  fi  in  ea  non  h.it  tempus  adfniptum,  quod  de  ji  re 


requui 


iCvjuiri.iHcit  etiam  inteftamcnto  intcr  libcros  fcripto  manu  patrit. 

J^crn  t  tcnctHieronymusfchurpf*  cent.  i.twi^  8x.  4.  er 
»bi  dkir,  rpccialccfsc  inhuiusmodi  privata  fcriptura^  ctiam  inrcr  li- 
bcros,  utfi  coniincat  ultimam  vcluntatcm,  cxprimatur  in  ca  dics , 
qua  dc  cauftiprc  fimilcm  fcripturam,  licet  manu  parcntis  fcriptam, 
^>roptcrdcfe<flum  foknnitatistcmporis,  impcrfcdam  &  nullam  cf$e 
pronunciavifXoncordat  Gothof  cdus  t  '-^i  notu  duth.  qnod  /im  Itt. 
f.C^AT.ubi  fchcdulama  patrc  fcripramnuUis  tcftibus  adhibitis  non 
valcrc  piitat  intcr  libcrof,  fi  dicsdcfit,  aut  notis  fcripta  fir,  co  quod 
de  tcftamenti  fijbftantia  iit,  Jiem  &  tcmpus  adijci. 

Ad  hoc  t  facit  textus  cxprefsus  m  Novcll.  de  teflam.  iwpcrfecfAO'/ 
c.  I .  ubi  luftinianus  intcr  captcra  ita  difpofuit: volumus,  ut  fi  quis li- 
teras  fciens  intcr  fuos  filios  voiuerit  faccrc  difpofitionem ,  priraum 
quidem  cius  fubfcriptionc  tempus  dcclaret.  Pcr  tenipus  autem  in. 
tclligunt  D.d.  diem  menfis,&:  annumChrifti,  qui  crprimihodie  dc- 
beatnon  minus,atqucoIim  dics  6cconful, 

Deindetffcir  texf 4.^'o».  cuodfmeC^  tc^am.  ubijuftinia* 
nus  cxprcfsc  ad  validitatem  teftamenti  intcr  liberos  rcquirir,  ut  oa* 
rcns  tcmpus ,  exprimat,  &  Ratio  t  cft  :  quod  tcftamcntum  plurics  fi* 
cri,  &mutaripo(iit,undenccef$ecft,utapparcatdc  tcmporc,  quod 
nam  prius  vel  pofterius,  antiquius  vcl  rcctntius  fit,  quia  illud  dcmu 
cft  ratum,quod  cft  ultimum^  i.ommum ,  c  dt  tejUiu.  L,  a.  dutn  /;. 
tjutfnad.teiium  aper,  Siciuxii^, MUh.  quodjint  C.dttejUm.  Nicol.\E 
verhard./«^c  dt  n.  5 

Nequc  t  hii  obftat,  fi  dicatur,  quod  in  privata  fcriptura,  qua- 
liscft  fchedulaifta,  nonfitncccfsariacxprcfsiotemporis,  diei,  vdj 
conlulis,  pcrtext.  tn  I.  ctnh  ta  ernxm  (J.  r  Jew  ijU  fiht.  /.  di  '^■  '^nnr. 

Deindet  quod  tcmporisinfcriptio  nonfit  dcfubftantia  tcfta-| 
mcnti  ad  pias  caufas^uti  docct  TiraqucUus  m  trait.  dt privdeg.  ^  u  cam 
priviitg.  II.  curo  tamcnfavot  libcruruir.  lupcict  favorcin pia; cauliC, 
ic  iiben  lintmagisprivilcgiati,quam  piacaufa,  per  c.  qHdcunque  1  y,q. 
4.  Nicoi.  Evcihard.  cons.  §  j  j  w.  6  Ciarus jf.  tellamentum  q.  y.&c  pi>ft 
ip: .  i.  '  o  h<'Ucd,ai{auth  quodfine  Cdetejtament. 

Tcrtid:qnod  tteituswL./.  C./*iw.  erci[c.fup  allcg.vus  nul- 
^us  f einpGris  vcl  dici  mcnnonem  factat ,  icd  fim^iicitcr  admiiiat, 


11 


r  t 


£  e  1  quod 


«7 


i8 


'9 


to 


2/4  ^MSTto  xxxr,  

uod  qualiscunque  fcriptura  pan:i$,continens  uitimam  v"!""^"^" 
ius,imer  libero»  fervanda  fit ,  licet  fit  legum  folcnn.tate  deftiiuta. 


atqui  infcrip  tio  temporis  eft  folennitas  luris  civilii.  . 

Nam  t  ad  primum  refpondent  D,  d.  Iicet  fcriptura  privara  aa 
fui  firmitatem  regulariter  nonrcquirat  diei  defignationcm  :  tamen 


prchederentur,  fciri  non  pofscr,quacnam  ultinno  cxarata  clsct,ii  lor 
teuna  cumaliapugnarct,  Harprccht.  r«//or.  4rfC/^r. /<>f.cif.^.  10.  ^ 
Adalterum  tRcfpondctur  ;  inccrtum  pcr  acque  incertum  no 
probar},4/j(7^^i//4  4  /5(;/;nei(fefi  X  S  cnw  dHtememptio.irjfi.de  empt.&ven^ 
dit.  atqui  a:quc  dubium  &  incertum  cft,  an  difpofitio  ad  pias  caufas 
tcmporis  &diei  appofitione  rcquirar,ncc  nc,uti  paulo  antc  cxNico* 
lao  Everhardo  &  l^cfoldo  oftcnfum  fuit,  Ergo, 

Ad  tcrdumt  Rcfpondent  d.  Ljin,  C  fam.  henifc.  pcr  Nor.107 
c.  i.  &per  auth.  quod  fme  C.  de  tefiam.  con  eftam ,  &  indiiftam  efsc  , 
S:hurp^.  rf.  «.  4|.idquodImp.  luftin. /«  pr^pf. rf.  Ncr.  his  vcrbls  (a- 
tis  clare  exprcfsic ;  a  Conftantino  D.  memori^,  lcx  fcripta  eft  pcr  ao 
ttqn^  conicdurx  fimplicitatero,  porro  caufatum  varretas ,  dc  natu- 
racasfrcqiientcr  mai.  n  :,  cgerelcgcs  iUaemendationr  noftrn  prar- 
paravir.  Ex  quibus  verb  s  liquidifsirae  apparct,quod  d.  i  fin.  aCon- 
ftaotinolrop»  promulgatam  correxerit,  &  in  cjipcfitiope  patrisin- 
tcrliberos  quasdam  pccuharesfblennitates,  non  tamen  dithciles  & 
opctofas,fcdfaciles^in  qiibusetiara  annotatio  tcmpotis,anni,racn- 
fis  Sc  dici  icperliur,induccic  voluciir,ut  aliquacx  partcfraudibus  & 
falfitatibns  occurrcretur. 

Polsent  t  quidcm  dubia  &  obftacula  illa  omnia  &  fingula  fub- 
tiliter  folvi,  &  quamvisdies&  annusnonfuilset  manu  prcpria  lc- 
gatc  appofitas ,  tamco  difpohrio  cx  hoc  hiudamenro  in  fcholis  de- 
fendi,quod  i\St\  textus  lutis  mSov.  1 07.  c.  t.  Sc  in  auth.  quodfine  C. 
dettjlam.  non  dc  talibus  fchcdis,  in  quibus  tantum  legata  5c  particu- 
lariaBdeciomifsa  conrincntur,fed  dc  tcftanrcnto  loquantur,  confe- 
quentcr  corrcftiotaftain  unoin  alio  locumnon  habear,^^/.jf  quM' 
i9\f.C.dt  m  ofjicm  Lfin  C.  de  legit.  Tut.   

Tttm 


Tum  t  quod  corrediajcgum  odiolalit,  &  ubique  eviranda, 
drg.  L.  fdncimus  1 7.C.  de  tejlam.  tum  quod  longd  mafor  ratio  &  peri- 
culum  in  tcftamento  fit^quam  in  legato.  Nair.  t  In  icftamento  hx- 
rcdara  inftitutioncs.bonorum  divifiones,praf!egata,  &  fimilia  alia , 
fiunt,ade6quc  plcnadifpofitio  reruro,  qu«  roaiori  ruscipftur  ddibc- 
ratione,quam  ciusmodi  Icgatum,vel  afsfgnatiojquamc  Vcftigio  pa- 
rcntes  Inier  liberos  mmultuaric  faccrc  conruevcrunt.  Ergo  maior 
(blcnnitasin  teftamcnto,quam  in  eiusmodirchcdarcquiritur. 

Nam  t  In  teftamcnro  intcr  liberos,  quanturouis imperfcfto  Tuc- 
ccfsio  teftarocntaria  locum hnbet,  ac  prcindc  certa  folcnnirates  funt 
pracfcript.t:  in  altcro  autcm,  &  noftro  cafultbcrifuccedunt  ab  intc- 
ftato;  cum  autcra  ab  intcftato  cunda  peragantur  ,  tam  exaaa  for- 
raafolennium  non  rcqniritur. 

Q^iandoquidem  ergo  f  orane  iUud ,  quod  fpccialitc  m  corrc 
aioncnon  repcritur  crprcfsnm,vetcrum  lcgnm  conftitutionumque 
rcgulfs  rcliaum  ccnktur ,  L.  prmpimtis  ^t.ff.  C.dedppeUdt.Sc  Icgcs 
antiq')«  quibiiscumquc  vcrbis  voluntatcm  funm  parcntibus  dccla- 
rarc,&  iuxta  iudjcium  patris  qualicnnqnc  iudicio  dcdaratum  luccc. 
dere  pcrmiferinr.frrr.  exprefs,  m  U filij  1 6.  &  L.  fi  coguatione  i  x.C.fdm. 
herafc.  bcnc  dici  pofscr.quod  nihil  quoad  lcgata  &  cxtcrairamuta- 
turo  eflct.  Vidcpluraad  hoc  propoGtum  .npiid  Harprccht./.  J.c^ 
4.  n.  loS'  cum  mult.  feqq.f  721.  infl.  deteflam.  ord, 

Qux  t  omnia  magis  confirmari  vidcntur  cx  eo,  quod  defiin. 
<ftu5  fuam  iftam  (chcdam  bis  rcpcticrit.    Cum  crgo  gcminatu  cffi 
cacius  dirponcnr,&  in  propofito  cefsct  ratio,  ob  quam  dici  cxprefsi 
onem  D.d.  rcquirun':,  vidclicetcomrarietas  fchcdarum  produftaru, 
vtdctnrrcmpor;s&:il:cicxprcfsio7cloronin6  non  nccefsaria ,  vcl 
tolius  anni  dcfignatio  fufficiens. 

Verumt  quia  iftaq  -aruor  dubia  firod  concurrunr,&intcrpre 
tcs  fcrS  comnr  unitcr  p rarallcgatos  tcxtus,quod  nempc  cxprc/sio  anni 
rocnfis&diei  nccef  ariafir,  etiam  ad  rchcd.ts  cxtendunt ,  &'aliqui 
hanc  opinionem  pro  communi  vcnditant,  difficile  eft  in  foro 
judiciali  pro  validitatc  huius  fchcdar  refpondcre.fi  noo  dc- 
fanftusipfcdiem  &annum  exprcfsiftcr,itain  cau* 
fa  K.  L.  1  j.  Novcmb.  1^47, 


*5 


i4 


^7 
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UTRUM  VALEAT,  A  DEFUNCTO 

SUBISCRIPTA,QUA  UNI  EX  LjBFRIS  PKO- 
'     PTER  BENE  M^^RITA  ALIQUID  PRiE- 
ClPill  ASSIGNATUR. 

Summaria. 

f  faBt  fpeciesy  t.  QuAjlto. 

I  j4n  in  Vm  donatmu  inter  vivosfubftdAt  f  4.  YAtio  duhiunit. 

5  Don^tto  mortis  causa  an  ccnfeanir.f  i^u  mtnttone  mmi^  ? 

6  Pr^fens  dtjpofttio  cur  videatur  don.itio  tnter  vivos^  &  n.  7. 
S  Remuneratoria  donatio  non  indiget  tnjinuuttone. 

9.  j4n  donatto  mortis  cauLt  vtdeatur  f ; 
ro  Revocabtltta^  dtfttngutt  donattones. 
1 1  ^rgumenta  pro  donatione  inter  vtvos  z 
ii  An  valeat  tanquam  codtctUw  inter  Itberos  f  t\.& tanqtum 

prdegatum}  14. 
t j  Etiam  quo ad matrem  & nepotes f  &  i6. 

1 7  Quid  in  recefstbus  Imperiij  f 

1 8  Quid  m  lure  Bavarico  provtfum  ? 

I  ^  An  idem  incodxiUifyquod  tn  tejlamentis  ? 
lo  ^n fuffictat fubfcrtptto  paren: um  ? 

I I  fundamentum  affirmaitvAy  %  1 .  negduvs 

1  j  Statuta  fet  undum  tw  commiwe  intelltgenda 

1 4  Interpretatto  artuuli  obfcttri  ab  oLfervantta  petcnda. 

MUlrert  quaedam  defunilatatemdifpofitionem  infchcda,  pro- 
p  ia  manii  fubfbripta ,  poft  fc  rdiquit  •  ^dtf  N,     bcf Ctinc  Of^ 

femfui)  J^rafft  bt^  /  &emnacl)tcf)v>onmetnem  frcunbttc^icnftcftcbtcit 
"icffifctman/  iDn»  N^  N,  fcincr  sg^cficficn^^antnraue  t  mcincr  ^i)^ 
Uibii«:f)cn  Itocfjtcr/iouf  vnt>crfct)icMicf5c  sS^r  t?n&  ®ntfnf)afcit  cmvfan-' 

gcn  (narriiidoqusedam  figillatiin)\>orab  in     w  fcfTUcf)cn  fcin&ficfj<n 
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^ryiisijo  xxxr/. 


^17 


^tc  Jili/  i>iiD  DrtiMiift  (i<f  U^tcr  pcH/mx  \l)t  nccf)  tcbigfitetrtit&filtff 
^?<rl<tf[cit/fcn^cru  tt^icn  )Tc  fTctft.tg  bcw  mir  tcrbltcbcit  /  vnb  vtcf  niaftl 
vni)  ^crt  rtflcrtcti  0)?trf<l  aj^i^^vtvitrctt/  D.untt  td)  bctjm  ^cbcn  crfntl* 
fcit n>crtcn/&c.   ^d)  hin«?.'?cn mtd) fii)ni&f^  crfcnnc/  |tc <)cbiibr(tc6 
jn  bc^cncecn/vn^  }it  bc.iabcn/i>crctvci3cn  tv.i^in  idmn  ©Otf  l>cm2lJ'- 
incHttN^cncf».uivitvcr(icfftcrl>timb3cfid)f/  V!t&3c{)  mit  mctncm 
^^cri>.ucn&ctt  ic|?iim<nf  /  ab(tcft'in5f  wcrbcit  fcltc  /  fo  tviU  icli  bcfaaf 
mctncn  icc^tcrmiin/icoOtcr/^lcnbf/  vti^^gnicff/  itcmttmtt  mct 
ncm  ^utcn  Qi?c!vcrfTau&/vn3t\Mtn(t«u  vnt)  vttfrun<tcn/  wrircfftcf)va' 
mcd):  tnt  ^cfif  ciicft  ^abcu/  b4  pc  aujj  vnvcn^aiffcm  @utl)/  vcn 
i>.cincm  e?crmc^cn/V!i^  vcrJallcufcbafft/aitDcn  bc|Tc!iv:^rtcflF<n  ^rtn 
^i*u|cnf^iJK'n  habcn/vuDuc()m<n  muiTcn/ vub  ()abcu  t(;itcn  (^icrftt 
!>  «ncanl'crc^ccfttcrmanuc!i/^i'c()tcrv!ii)t<rcfc(bcnj^m&cr/jirafff 
^cfcr  mciticr  ^anD^J^nfcrfcftrtfft      fcrtt.aung  /  ixn  aUcttveui#cn 
^tiitnut  vnt}  ynuH    fhuu/vnb  i(T  big  mctUijani?  tvi)rcnt(ic()c-:iL^c(*  | 
IvcrfTanbigc  In.crims 9iJcrmacf)tuu^/  bitrcb &cr  i5cmi"itt.}cn  btttdcftcit ' 
U  offnuii3/al(crbrt.jfcifcu  ()altcn/)lcKtrbci)fd)i;Bcn/  vitiib  au  S\mb  ' 
kv()cu  werbcn/^citcn  \n  \raf>rcm  '25hrfuub  <^ib  tcf)  3Cbacf)t<m  mcmcm  ' 
i^ccf  tcrmaii/fctucr  ^auf naucnmciucr  $^ccf)tcr/  Vnbt(;rcu5vtnbcrrt 
mcfc  bcbtcnltcfx  Intcrims,  v?c(iaucf'VUb  riHTmac()uit.v  vnbcr  mctiicr  j 
j  »'i<jtn  ()anbi^cn  J>aub|cf)ri(ff  /  vnnb  bctjjcfcijtcr  fcrtftijHn^  scic^cbcu/ 
Jbcn  zj.  Julij,  I     4  ^«  , 

Unact  <ju»Uio;.a  afmt;anift.id;  pofitio  taoc,cam  donntio 
r.tetvivoi,Vviut<lonaiio  roortiscaura,  vciquovisaiio  n.odode  lu- 
ciubliftatr    Efquitlcmt  vidciipofsct,  quv;d  in  vim  donacioojs  I 
ct  vtvosfubfifteic-^ 

Q^atrvis  t  enint  fcme!  a  quc  iterum  taentb  monis  fuerit  fa-  4 
a  &  Do-»oics  pro  Kejiula  traila..t  ,  quod  donatiocaularaottis 
«r  matur.quando  mcntio  monis  f^aa  cA.pertext.  $m  L  fuainpr.ff. 
t  dtnat.  mort  td.  nih,i(ominui  taracn  cx  lliroant.cv  roultis,  conic 
I  •  t  sab  h.a^  icj^uiatccedi,S<  douationcn»  intcrvivos  cci.rcii  qua- 
esclsedjcu  :t,(i  qu  :,queteIlesoon  in^ctvenciunt,  ficutncquiritur 
,  n  donationc  morci^  cauva,&-  { rffcedit  taula  dorationis  imcr  vivcs 
I  g.  r  erita  donatarii.vci  quando  do  i3iiofiiitfa<^tacon!iiaanct(o 
■  ir,vclon'nimcli->n'-»>odo  Hue.V  f  ro  a  runt  cn  tn  n  entiorr.or 
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cisccnleiur  fafta  foluinmodo  pa  rooduir.  dilationis,arqueTia ,  ut 
executiofieretpoftmortem,  qucmadmodum  multis  oftendic  Me- 

Quia  t  i2}tm  in  propofito  cafu  pracfens  donatio  tocpanaintj 
06«:  HnfmW^^^^  appellatur,  d  matrc  fua:  fili«,ncpti,  6c  gencro, 
&  quidcm  incuitu  merltorum,qu«  filia  tcmpore  pcftis  matri  praefti. 
tit  in  afsiftendo,praprerea  verba  de  prxfenti,  &C  quidcm  illa  pr aegnan- 

ria  reperiuntur.   @o  witt  ^c^  ^t<mit  n>urcf ftcT)  »crmac&t  m\\\>  3«^ 

fc^mcft  f;ab«t/  unus  &  alter  ex  D,D.  col  egis  putavit,  quod  hac  di- 
fpofuio  tanquam  donatic3^inter  vivos  fublifteicr. 

Quia  t  interpretatio  itafacicnda cft,ut  a Aus  potius  valcat,  qnam 
p€tt^z,drg.c.cumi6.exudeteJlib.UqUQttesZo.ff.dey.O^  llvc  de  di- 
fpofitione  inter  vivos,  c.  cum  dikcli.  ext.  de  donation.  Si ve  dc  ultimis 
voluntatibus  lermo  fit,  L.fiquanda  }  5.  C  dewof  teflanu  antiquitas , 
14.  C.«/w/. 

Neque  obftat  f  quod fumma  huius  donationis  fit  imraodica 
&  cxcefsiva,ita  ut  absque  infinuationc  viies  habcre  ncqueac.  Nara 
quia  non  tantum  fimplex/ed  remuneratoriaeft,in  tantum,in  quan- 
tura  merita  probari,&  arbitrio  ludicis  aeftimari  pollunt,  infinuatio- 
ne  non  indigct. luL  Clarus§  •  donatio </.  j. «.  i.  quia  non  eft  mcra  Jo- 
natio,fed  ofhcium  quadam  mercedc  remuneratum,L.i5r/«i/w.  2  7  .jf 
dedonat.  five  merces  laboris,  Uftpater  54.  jf.  eod. 

Alii  t  autem  cxiftimabant^hanc difpofidonem  pro  <fona  lonc 
inter  vivos  haberi  non  pofsc ,  quia.  revocari  potuit  a  di'poncntc. 
Nfam  revocabilitas  &  irrcvocabil.tas  diftinguunt  has  donationuro 
fpccies,utidcciarat  Menochius  dt^l.prdfumpt.      n.ii^  &feqq. 

Rcfervavit  t  autem  GWi  rtvocationcm  in  hoc,  quia  vocavir  di- 
fpofitionem  im  interims  ^J^^rmadf^f  &  tunc  tantum  valcre  voluit,  fi 
^'iud  tcftamentum  nonfaceiet,fuis  apCirc  fignificando,  quod  libc- 
am  teftandifaculratcinjconreqtientcr  adimendi&:  revocandi  libcr- 
atem,rcrervacet 

Priores  f  autem  in  f  u  opinioneperfiftebant,  cxiftim.inrcs,  c% 
llJs  crbis;  a^}amt  tc&toou  ®ott  &cm?t!(m^(i)(t.^cnetaMniMiv^crf)offt 
fiatmbf^cfutfjt/  vunb  mtr  m^ittcm  vorhabcnicn  ^clTaiticnt  ab  KfnrBt 
n?crbcn  foitC/&c.  colligj  poGc,  quod  ifta  donario  conditioncm  tefta 
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mcQti  non  fadi.vd  hciendi  habcrcc,idque  indc  dcprchcndi,  quia  in 
faao  proponcbati:r,quod  mulicr  illa  libipropofucrit  gcnf ro  &fili« 
fuac  plus  rclinqucrc  in  tcftamcnto,  ,in  quo  condcndo  idco  impcdita 
hiicquoddcrcpcntcacgrotarc,  aftamvocc,  quamauditu  dcftitui 
cacpcrit.    Uticanondcrcvocationc/cddccocogitavcrir,  quodfi 
fillarplus  in  tcftamcnto  nonrclinqucrct,  ad  minimum  jooo.fi.  loco 
(pratcipuihabcrc,*:  confcqui  Jcbcrct.    Cum  igitur  ccnditio,obo. 
I  mif$am  ccftiracnti  fadioncm^fuerit  purificata,  difpofitioncm  in  fuo 
I  Tigorc  maiicre  ,  &  tanquam  donationcra  condicionalcm  intcr  vivos 
idcfcfidipofsc. 

Cafu  autcm,  t  quod  id  hcri  ncquirct ,  &  ulteriui  quaercrctor, 
utrum  pracfata  difpofitio  non  in  vim  ultimac  voluntatis  fuftincri  pof- 
jSCt  ?itcrumdubium  intcr  dominosnalccbatur :  utrum  non  tanqiaoi 
codicillus  intcr  libcros  valcrc  pofict  ? 

lafpcdioiurc  communi  inhoc  convcnicbant,  quod  ttanquam 
praclc^atura  lalvan  pufscc  pcr  tcxc.  m  Sov.  c.  7 .  j^.  hdc nos.  ubi  lu- 
ftin.  Irap.  coaftituit,  fiquis  volueritfuasresfiliisdividcrc  ,  aut  o. 
ranes.aut  aliquas  forte  rclinqucrc  pr«cipuas,has  roaximc  qui Jem,  fi 
pofs  biieeft,dicat  in  teftamemo,  &  indubiiatara  dct  fih^s  h^rcditV 
icin.  Si  autera  hoc  non  agac,proptcr  aliquas  ncce(sitatcs,quir  plu- 
rimac  c<icym  afsiftunt  hominibus ,  licct  tamcndcfcriptioncs  faccre 
rerum  quas  partiri  vo!u«it,&  (ubfcribcre  omnibus,  aut  ipfum,  aut 
fiiios  univerfos  &c.  ahaquc  cautcla  noD  indigrns.  Qui  tcxmsl^pro-  14 
prie  de  praclcgatis,  &  de  divifione  fimplici  patris  intcr  libcros  loqui- 
tur,pro  ut  pluribus  oftcndit  Harprecht.jr./dcww  pdulawn  n.  2  j  9. 
feqq.  mfi.  de  teftuw.  ordmand.  Cum  quo  concordat  ahus  ccxtus  m  Nov. 
I«7.f.  |.  ibi:  fi  amem  indivifioneipfe  lubfcripfcrit,  &claraomnia 
pcr  iubfaiptioncm  fuam  fcccrit,fit  &  hoc  ratura. 

fxquibus  verbisdcducitur,  quod  ad  codfcillos  inter  libcros 
fufficiat  fubfcriptio,idqucindifFeientcr  quo  ad  patrem  &c  marrcm,t  ^5 
nlios  &  nepotcs,Tcfte  MatthiaStephani4^frf/<*.  N^r.ioy.w,  ty&ij. 
qua  wvis  cnim  in  L.  ult.  Cfam.  berctfc.  hoc  privilegium  hnoulari  iutc 
teftandi  inter  liberos  ttibuacur  parentibus,fi  inrer  paris tanrum  gra- 
dus  liberos  teftamenturo  fuum  ordinaverit;  tamcn  quod  i!li  legi  dc- 
eq^hoc  fii.  plttur  alia  pofteriori  lc^c,nimirunj  L.hdc  iorfulnfstma,i  i 
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if.  exmperfene,  quo  ([.  ampliatur  6c  cxienditur  anguftia  pnons  i.hus 
lcpis,  uti  arguit  vox  liberorum  ter  ibidem  pofua ,  quae  anciquc  eciain 
ncpotes  comprehcndit,  ar^.  U  Uhmorumlf.  dc  VS.  Cum  Jgiturtde- 
fanKaahancrchedampropnamanufubfcripfcnr,  fequuurquo  ?  lc 
cjndum  lus  Novellarum/i  non,  quoad  ^eneium.tanq  >  lai  cxrranc- 
ampcribnam^ianbre^t/rir.j^.^''^^^  S.faUe  ti  q.ioid iiham,  & nc 
pote«  valeat,  pluscnim  filiam  quam  gcnetum  rcrpcxlfsc  cx  eo  con- 
aat.quod  merita  hli«  in  ccehbatu  conftitutac  commcn  ^a vcrit. 

Si  io  fpittaaius  t  recefsum  Imperii  CoIo:mjc  cxc<X\im yinno  1511 
ruh.  VOm  %i^m\  S.  m  ecltett/  circ.  fin.  rcquifuos  quidem  yidcbi. 
musin  teftamento  patris  &  matris  intcr  lihcros  duos  tcftcs-.kd  quia 
rcccfsus  ilte in  tcrminis  loquitur  de  teftamcritis,&  non  dc  codicili  s, 
exiftimabanrDomini,quodcafas  in  no.  alegoon>i(sus  rcma  leat  (ab 
difpofitione  legisantiquis,  drg.  L.fi  extranew  6.  ubtlafon  ff.  de  cQndtu 
cA.  dut.  C4m\  n^.nfu\  L  x.  ub$ glofsu  tn urgu?n.  C.  daindit,  infert.  Gail  i. 
*!/r55.n.  10. 

'Infpcfto  Ime  t  Bavaricorequiritur  ^^^^^-     V^^  formate- 

ihvi^ontipaicrniimcrlibcros,  Q5>ann&t<  Sffem  f ctne  ^aujen  ^je- 
brmicf)cn/  t^rcnleffcn  ^Mcn  mtf  ai'3cncn/:an&cnt>eutlicl)  ^ii 
tlarltci)  fdjretbcn  /  cbcr  Da  fte  &cnfclbenbur(i)  etiun  on&cren  fv{)retb<n 
ae|fen/t)itrcJ)  &ic  .^tn&cr  \)ntcrfc{)reibcn  laflcm 

Ex  quo  coUigitur :  quod  (ola  fubfcriptio  parentam  de  iure  Ba. 
varico  non  fu fficiat-Quamvis  t  iHud  tantiimde  tcftamcnto  in  prin- 
cipio  articuli  habeatur,  in  feq.  autcm  li;  n?<ren;  ubi  dc  codicillo  agi- 
tur»cxprefsi$verbi$  no^repctatun 

Unde  t  non  immerito  dubicari  poteft,utrum  non  ctiam  dc  iu- 
rcBavariGo  fubfcriptio  parentum  in  codicillis,&:  quando  libcripro 
hircdibu$  non  inftituuntur^fufficiat. 

Pio  ncgativa  t^acit,quod  antecedentia  dccl  \icnt  fub  fcqucn- 
u:\^ScsiCQWQr(^pertext.tnL.fifcrvus  fo.f  f  ff.dileg.  i.  &C  qtt35  in 
pcinLipio  alicuius  lcgis  habcntur,  ad  mc Jium  s5i:  ad  finem  rcfcrcnda 
.'xnx^text,  tnc.exttt.  u.  &utrtm.jjde  i^.S.  tn  6.  Cum  ij;,itarii)  princi- 
pioarticuh  altcrutrum^vcl  (ctiptura  parcntum,  vcl  fab!vr'ptiolibc- 
rotum  ad  icllamcntum  rcquiratur  ,  vidcri  pbicft  ctia  n  aci  codicU- 
lum  reqniri. 
"  ■  — 


221 

1"  aftrmativa  aatcm  facir,  quod  \x\  tcftamcntis,  ubiplena 
flt  di/pofitio  rem,maiusperlcu!um,q'iam  in  codicilIis,vcrtatur,  & 
Uc  maior  folcnniras  ntquc  caiitcla  nccefsaria  fit.  luxra  illud  :  ubi 
!naiusc'l  pcriculum.ibi  caatiusagcndum,^.  uhi  periculum,  i.  mpr  de 
eUcf.  in  s.  Et  hoc  ipfo,  q.iod  n.hil  clarc  &  cxprclse  dc  codicillis,  & 
■de  calu  pnlenti  agatur.Iuticoromunj  infiftcndam,Mrf<A:f.i»/jM</>r<. 
/rfr.  l«r.  Bavjir.  ad  Leaarem. 

Nnra  t  -cr  raanus  fraditur,quod  ftatnta  fint  ftriaifsimcintcr- 
prctanda,  4r)j.  L.  f.ff.  hdcverbd  6.ff.  dentgotgeji.arg.  l.  quicqutd^^.in 
pr.  f.  dt  Vt.  Ga  1 1.  oh$.  ^.n.  i.atqucira  intclligcnda, ut  qnkm  mmi- 
mc  ius  communc  l«danr,  4rg.  L.  t.  c.  de  mx.  aii.  qnantumqne  fieri 
poteft  ad  iuscommunc  tcdigcnda,  c.  cum.dtlectus  8.  If.  quu  nibts,  ext. 
deconfutt.  Gm\.  i.ohs.  5  < .  ».  i  8.  td  x.  ohs.  50.  n.f.&%.  ita  ut  fi  quid 
in ftatutis dcfidcratnr, a  Jure communi  (upplcatur.^r^.  d.l.t.  1 
Scd  quiaf  ciusmodicafusquotidiecontingunt,  &  fincdubio 
pcr  tifrm  &  obfcrvantiara  dcclaracio  aliqua  pr-rdiai  articuli  odavi 
fa<aa  cft.ci  hac  in  parte  infiftcndum  crit.  Quia  coniiiccudo  &  ob- 
fcrvantia  optima  intcrprcs  lcgum  eft,  Ifi  de interpretatme  .  fj.  de  /,/. 
c.CHmdilecius  Z.  ext.  dectnfuetud.  vcrainterprctatic.  cft,  qu«  a  pra- 
•ftica  fivc  obfcrvantia  acfumitur,(f.  c.  8.  l.i.Cde  fdenonnfs.  LCold. 
m  tbefaur.  u,  ufurpantur,  & p.  ^.conftl.99.  n.  50.  &feqq. 


UTRUM  VALEATLEGATUM,OUoD 

QUIS  SIBI  lUSSU  TESTATORIS  PRO- 

PRIA  MANU  DISPOSITIONI  EIUS  AD 
SCRIPSIT? 

Summaria, 

I  Cafus,  a  Quaflio. 

i  An  f:-^'  entitefiamenti  mjagatum  rehnqtii^&al  ipfo  adfcrihi 
 'pofstt  f  4.  qu£  poeiia 
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(  Antdtvtinliberu? 

6  Ettn  HJ,  qui  lubtnte  tejlatorefik  adf  -  ■hii-t  f 

7  Quii  fi  dccefsmt  retogmtio  teptcru 
«  ^fufficiM  nudafubfcriptio  ? 
f  AH  rero  f>ecialit  recognttto  ? 

le  CoHilufio. 

1 1  j^nidem  inexecutionefjbi  adfcrtpta. 

)i  Yundamentm*firm*tif*  ^ 

I  j  luris  impmti  n»n  exiuj.nturt  \^.mu\to  mint*4 peritt. 

/^Um  in  Cafu  t  prxcedcniii  quaftionis  mater  unam  filiam  pr«  a- 
C^lii»  diliRcret,&  praecipnura  aliquid  modo  praedKfto  ei ,  eiusque 
marito,fuoge0ero,  reUnquerer,  iUud  autcm  ceteros  l.bcro*  laterc 
vcllct,genero  mandavit,ut  ipfe  difpoGtioncm  propn^  manu  lcribc 

ret,quod  ctiamfccit.  .  ^  .,-r  , 

Uadctdubium  nafccbatur,an  non  hoc  ipfo  a  kgato  cecidiliet? 
Ratio  dubitandi  erat  ifta :  quamvii  enim  didlantibus  t  &  fcribcnti- 
busteftamentum  aHquid  lcgari  pofiit,  1.  ii.  detefiam. fibi  taraen  le- 
eatumqaisadfcribcrc  non  dcbct,  vccante  id  !cgc  Corncl.a,/.<i«fs  le. 
&l.fitiM  tJ^.ff.  adLComel.  defals.iKto  S.C  Liboniano,&  edldoD. 
daudij  Li.&  tot.  tu.  C.  de  hit  qui  ftbi  adfcribunt,  tn  ttfiamento,  cuiust 
»(Ena  eft  incapacitas  capicndi  id,qaod  fcripturo  cft ,  cum  habeatut 
pto  non  fctipto,  I.  t.f  i .  dr  /.  4-  C. d.T.  adco  quidcm  ,  Qt  Ucet  quis 
totum  tcftamentum  fctipferu,vcl  codicillos,  adhuc  id,quod  libi  ad- 
fctip(it,non  valcat  /.  Divus.i /.  i»  pr.  ff.  d.  T.  ne  t  Uberit  quidero  ad- 
fctibctc  liceat,qaos  in  poteftatc  quis  habcr.  Quamvis  cnim  vcrbis 
S.C.  hoc  non  contincatut.facit  taraen  cmolurocnti  tatio ,  ut  in  dos 
meniem  coromtttatat,  d.Lto.&Ll  j.  ff  odL  ComeL  defals.  Sic  ncc 
matri  filius  adfcribcrepotcft,  nifi  iufsu  ccftatotisJ.jfi^4«r  luinpi.  ff. 
ad  L  CorneL  defals.  Imo  t  quod  plus  eft ,  licct  alius  aliqois  tifiatore 
iuheHte  aliquid^t»  aifctlpllrit.tamcn  cmoluraciuum  pcrdit,/.5.C.W(i. 
/.  quot  adiiibttm ,  f .  C.  w4.  /.  fiUm  1 4.  «•  lictt  tufsu.  f.  ad  /,  ComeL  defals. 
Cuius  tci  R.ationem  rcddit  Antonius  Pctcz  m.  a.  C.  d.  T.  quia  non 
debuit  parcte  tcftatori  id  iubcnti ,  quod  ea  tes  tanquam  firaudi  ob- 
notii  fir  piohibita 
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Et  quamvis  t  maccr  in  propofito  propria  n^anu  lub(criprerit,& 
ita  vidcri  pofsct,quod  (cribcns  non  pcriclirarctur :  (cxcufatur  cnim 
quis  a  poena  SCti,fi  accclscrit  iufta  rccognitio,  &  approbatio  iftius 
ccftatoris  manu  lubfcripta  pn  tcxt.  inl.  t.  Cod.  de  hts.qut fibi  ddfmbunt 
inufldm*^  Nihiloroinus  f  quianihil  prartci  ncmcn  luum  fublcripfit, 
infublcriprioncfuanon  cxprci^it,  quod      dilpofuio  cx  iplius 
mandato  fcripta  fticrir,Bon  cxiguum  periculum  cft  fubveifionis,  pcr 
lextunim/.  t.C.d.  r.ubi  Ant.  Imp:  runc  pocnam  SCti  ccfsarc  re- 
icripfic,fi  tcftator  codiciliis,quo$  altcr  iufsu  ipfius  fcripfit,  (ua  n:a;iu 
adfcripfit,fc  lcgatum  vcl  fidcciomil^um  ipfi  tcliquifsc.    Ex  quo  D.d. 
infcrunt .  quod  tunc  tantiira  vakai  illud  lcgatum ,  quod  t  quis  fibi 
adfcripfit.quando  ccftator  fpcciali  fubfcripcionc  fua  dicii,  fcagnof- 
cercilludlcgatum  Azo inliimma  n.  i^.     d.T.  iccus  vcro/i  iub(criptio 
jit  tantu  ngtnerali>,  per  icxc.  cxpreisum  tn  i  Dtrui  i^.  f  planc  ff.  ad 
/.  Cornii  dijals.    Qcam vis  cnim  gcnctc^li^  fubfcriptio  lutliciat  in  fi- 
lio,  &  lervo  proprio,in  extranco  tamcn  ij)cci jIis  fublcriptio,  ncccfsa- 
ria  cft,ut  vidclicct  fubfcribut  teftator  h^c  &:  fimilia  vcrba;  dictavi  Sc 
rccognovi  cVc.  textus  in  L  i intcrfilmm  8.  /.  divM,  1 5,  ^.pUnc  i.ff.ad 
ComiL  defals.  Azo.  d.n.  i.  Pcrez.  m.  4.  Sc  non  valct  adlaiptura,nifi 
teftator  fpecialiter  adicccritfc  didafse,  &  recognovifsc  ,  velfcvo- 
lcntc  Sc  diftamc  illum  fibi  adfcripuftc  L%.^.  inter filtum  i.ff. dS.  /.Di- 
vm  ClaudtHs  I §. plane  i.f.d.T.L  X.  L  Hn.  dihts qut fibt adfcrih. 

His  t  itaftantibtismuJtum  harrebant&  dubitabant  Doraini, 
an  pratlcgatum  hocfalvari  pofset  falrem  quoadgencrura  (  nara  quo 
ad  uxorcm  facilius fuftincri potcft,/. «xori  it.tn p.jf.i.r/ucccdcbant 
proindcgjnero,utcum  cactcris  cohsercdibus  amicabilcm  compofi- 
lioncm  faceret  13.  Odkob.  Anno  1  tf^j, 

Quod  autera  t  dc  Icgatis  &  prarlcgatis  diAura  cft ,  id  locum 
habet  in  aliis  quoquc  emolumentis,Uudc cum  quidaro  luris  pcritus, 
ad  tcftan^cntura  fcnbcndura  a  teftatore  adhibitus  cfscc ,  &  ipfc  fibi 
cxecurioncra  tcftaracntariam  (^amplo  eraolumento ,  fibi  c ognito, 
proptercadeputa?o  )  adfcripfifsct  cenfui ,  ipfum  &c  cxccutionis 
e^c  cmciluracnti  incapaccm  efsc,  per  textum  t  tn  L  }.  C.  de  hu 
qui fibtadjcrtbunt.  Ubi  Impcrator  Alcxandcr  ita  rcfcrlpsit ,  fenatus 
conJalto  &  cdido  divi  Claudii  prohibitura  cft:  cos  qui  ad  fcribcnda 


Ffi 


tcita. 
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teda  nenea  adtiibcntur//«<^ww(ii(*4nr^  fe^^m^aliqaod  emolnmenmm 
ipfisfaturuaircribcrcr&pcrnalcgisCornclix  tacicnti  irrogata  ca: 
cuius  vcnia  n  dcprecanttbus  ob  igiorantiam,  &  proSrcntibus  a  re- 
Ii(aoflirccJcrc.annpHrsfmttsordo,vdDiviPrincipcs,vcnia'n  raro  de* 
derunt,cum  qao  concord^it  /.  f .  (od.  eod.  &  L  filt^  1 4.  ff^  ad  leg,  Cor- 
nel.  de fals.  Ex  quibus  tcxtibus  t  dcprchcnditur ,  raro  Io:)pcratores 
veaiam  dedirsc,hominibas  rudibu  &  impcritis,  hac  in  parcc erran- 
tibus,crgomult6  rainus  cxcufandi  (iint  iBrispcnti,  quos  innorantia 
iurlinon  cxcufat. 

Etfi  tliis  ignoransnon  cxcufatari,  C\  fibi  adfaipfir,/.  tf.  inpr. 
verf&nevcliis(j:cctntuhQxccpusJ.  15,  ^.watrt  quocj^  4.  cumffegcj. 
ff.  d.  T.)  qnanto  minus  cxcuTabitur,  qui  da»a  opcca  ub  pcritiam  lu- 
ris  adhibitus  hiit,  &  contra  difpolitioacm  luris  pcccavit. 
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Anpacta  dotaliade  fuceden- 

do  inter  coniuges  valeant,&:  quo  lurc  f  &  an 

iis  falvis  Trcbcliianica  vcl  FaJcidia  iocum 
habeat  ? 

Summaria. 


P.tclA  de  fuccciendo  intcr  conniges  vak  t. 
Ouo  lure^    an&quo:  teftesnecefsarij    quaUs^^ prdtudi  tuni^ 
An  Falcidia  vel  Tf-vbelltmca  detrabi pofsit  ?  g.  argumentum  af- 

firmattvdy    negativa.  ' 
Ouiddc  lure  Bu  wmco  i 


Clrcn  primnm  t  paitcm  qiiapftionis  comunitcr  tradunt  D.d.  quod 
pa(5>a  dotalia  ctiam  dc  huurairucccfsione  conccpta^non  quidem 
dc  lurccommuni.p^r /.bmi/f.<^  5,  C.  depa^lii  convert.  fcdcx  gcnerali 
confuctudinc  Gcrmaniag  valca-it,  ctiam  duranie  matrimonio,  Gail 
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\.9hs.  ii6.n.  i.prxfcrtirnlihutrcciproca,M7W5.  unt^  2.$bs.  j  5.11.10 
Hartmdn.  Itb.  i.tit.  44.  gbs.  i. w.  8.  &feqq.  Scbmtd.  rub.  dt fuccefs.  int.Yir: 
cr  ux.  n.  \ .  n.  6.     de  hdredtb.  injl:  tdcm  n.  4.  /f.  de  p4it.  d^taL 

Rmmr defecund. nupt.f  Cr &  quod  infmuationc  non  (it  opus 
tiaH;t  Gail.  /.cir.  w.  4.  (cd  qqinquc  tcltcs  (utficiant ,  ^efenb.  d.  n.  4. 
AUucbbar^q.t^.  n.^6.  Bcrltchiw p.  ».  conclus.ftdcp4cliidotaltb.n.i6.  ubi 
dicunt, lurctdona^ionis  roortis causa  Talcre,Btrlich.  n.x  ^.qui  n.i^ 
de  ablcntia  pon(i  ic  fponlaf,&:  pra  (crtim  cogracorum  vcl patcntum 
lonuiiur.  Acccdit  Ii?s  Bavaricum r/r.  r.  rttc.  19. /0/  iil  nhihabc- 

tur :  ^\Mm  in  ^matU(i<bit\^^<n  feon  £)er  5f)dcufm  '^oDffaflcn/ivatf 
ctitc^  vcn  ^c{5  auDcrcn  ©urh  crbcn  follA^ct^anDclf  mvb/(o  fctnt  jn  friff^ 
(j3cr^rt)al(uni}  folc^cr  ©cDni^  f.  ^^mscn  nof^ivcn&ii|,  uWnihildn 

ud,  nili  qumtiuc  tcltcs  icqu)iuntur ,  6c  qualcb  illi  cibc  ,  &  an  ipu  dc- 
(ponfati  (abfcribeicdcbcant,  nihilprorfus  di(ponitur.  Acceditt 
qnotidianapraxis^  rccunduii^  qmam  plcrunaqucproxiraiconfangui- 
nciahiocntur  Ci;m  ig  tui  i.x  tciics  rn  piopolito  ahquoca(u  in- 
tcrvcn2(Tcnt,non  dubiiavi.padailla  valcre,  &  fcntcntiam  inHilpol- 
itain  I.  Fch,  j4nno  i  655.1atam([pcrquam  illapaaa  tanquam  inva- 
lida  i^ucrunt  dcc  arafa,c6  qucd  tantiimfcx  teftcs,  &  plcriqucproxi- 
mi  confanguinei  cllent  adhibiii,co«fcqucntctin  dcfcdu  ultim»  vo- 
luntatis  fuccclTjoni  ab  intcftato  lucus  ellct}  rcformandam  e(Ic,com- 
pcniatis  cxpcnfis ,  quia  appcilati  in  prima  inftantia  vi(Stores  cxtitc- 
runc. 

Scd  nuoctultcriusqu«ripotc(J,(iinvimfideciorai(n,  vcldo- 
aariottismortiscausa  hxc  pada  vaicant,  an  non  Trcbcllianica  vcl 
Falcidia  dctiahi  poflit.^  Pio  t  aSiimativa  facit ,  quod  Falcidia  dc 
donar;  rc  mortis  caula  d.ctrahi  pcflir,  /•  cum pater  j^j.ff.  i,  dc  Ug. 
/.  ^  I .  timti^  s •  C.rfi  /.  Valcid. Lftquif  i^.in  Jin.  C.  eod,  l.  t/jf.fm.  C.  de 
Thort,  caus.  don.l.  fta.  ^i.tnpr.  tbf:  mu!:creff.  eod.  (icut  &  tanc,cLm  in- 
ccr  virum  &  uxotcm  cft  donaturo  ,  &  donatio  lidcciomifli  pit tibus 
fungitur,  /•  in  donattoniliu,  ii.C.adl.  Fdltd,  L  cum  btc flat^  ii.ff.i  .ff. 
dc  donut.  tt^t.  vir  ux.  n>m  ex  donationc  intcr  viiura  &  uxurcm  fa- 
(Sl-a  dctrahitur  Falcidiapcrindc  ,  ac  (i  rcs  donata  fuiflct  tcftamociio 
Ucliiaa,  d.  L  ^i.  uht  Goibofrcd.  lit.  K. 

'        Pfof  ncgativa,q!iod  Falcid;xdctra6lio  prohibcri  pofllr.dc lu- 
 ■  icfiovr, 
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r^aovo,  N(?r.  r.jf.b^4«fW  rinimimoireftarorfneciaUtcrcxprefle. 
r't/c  nolle  lU  hcrcs  lcge  Falcidia  utarnr,  L^.  hxCAUxzm ,  &!f.  huu  nos 
cura^c\  oer  «qulpollens  prohibncrit,  ati  plures  ad  hoc  addudr  Vige- 
lius  methol  lur.  arttroverf,  l.  4*  cdf.  lo. re^.  i.exc.  5.  rcplic  %.  Cq^i  re- 
plic.  T.  plures  alios  anegaf,qui  c^ntroYcrtunt,  an  rcftator  prohihere 
p^ffu  Trehelllanican»)  Mcauteei  roniti.^^es  v^d^nrMr  de^raAiV.nem 

prohihuifTe,  dnrr.  MM^crnntM^bai^htrkbmUU^ QBerffor6</ 
ttm  ^rcimb  md[)f  g  f)tttau«  Mt^eben  fi)u(^tcf  fe\Mt  foKe, 

Ant autem  in  cafu  deUtae  cr  padis  dotalibus  harcdltatis fupcr- 
ftiti  coniugi  in  Bat aria  d  'tra^dio  Falcidiar,  vel  Trebellianicar  locum 
habeat  ?  Clarifs.  D.Socer.D.Arnoldus  Raht  interrogatus  iia  rcrpon. 
dit :  fccundum  illorurn  opin.ionem.qui  ei\israodi  pada  in  vim  adu- 
um  inter  vivos  fiibfiftcre,  ac  proiride  vcrutn  ms  alienum  conftituere 
exiftimat  (quorum  pratter  Bocrium  piutirwos  al;o$  re- 

latos  a  Berlichio p4rf.  x.  concluf.  $\.  n.  14.  &  l^)  Trcutlcnis  difp.  de 
paBisth.  i.lit.  j4.  infin.)^ttt^  contvovcvCiam  dl,qued  rjcutia  detia- 
Ai6  locum  habcat.  luxta  f  aliorum  vcro  fcntentiam  ,  qui  volunr 
eiusmodi  pafta  verius  in  vim  ultimarum  volunratum  fubfiftcrc,  a- 
deoque  ( tefte  ioter  alios  MytvfiDgero  cent.  2.  obs,  J  f 10.)  fucccdi- 
eaem  ex  i)s,veluti  cx  tcftamemo  dcferri,rainus  quidcra  dubium  ha* 
bet:  fcd  tamen  egofemper  ceDlut.fiquinque  teftibusfitir  munitc^,  e- 
tiam  ncutram  quotam  proptcrca  dctrahi,quod  ficuti  dc  iure  fcriptu, 
haereditas  ex  tcftamento:ita  qaoq;|cx  confuctudine  S:  moribisGer- 
manis  cxillispaftisquinq-^teftibus  munitis  deferatur,adeoqueCon- 
lux  fuperftes^haereditatcm  a  fe  ipfb,five  expropria  defnnai  inftirutio- 
ne,&  non  ab  eius  h«rcdibus  ab  intcftato,  ac  proindc  finc  omni  dc. 
traftione  confequatur. 

Quodfi  t  veto  ulla  detraftlolocum  haberer,putarem,faliGm, 
•nBavaria,illamproprercadcbeiec(reTrcbellianicam,  quo<t  cxiurc 
hocprovinciali  defidelcc^mmifsis  fingiilarlbus  Falcidia,noiiTrebe!- 
Hanica  derrahatur,  fed  tantum  dc  Univcrfalibus.  Proprer  ha$  dif* 
ficultares,&  qoia  controvcrfum  &  dubium  eft,an Trebelltdmca  prohi- 
beri  poftit ,  ideo  vifum  fiiit  per  viam  amicabilis  compofuionis  ap- 
oellantcm  Michaeleot  Wiicft  monere  ,  ut  conrenra*  trlbus  quartis 
"cHquum,  f  anquam  Trehellianicam ,  rcftiruat  vcnicnribus  ab  intc- 
  ftato, 
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Itaco,  6<n  Snj)(itc^-n(?r{»<n/prx<cctim  cum  iintpaupctes,.pic  auicn. 
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An  kgatumin  codici]Ionotori<?invaIidorc. 

liaumlcgatario  rubcaucioucfoJvcndum 

Ct? 

Summaria. 

4  ludicmmduthorif. 

5  C.  UUO  Uguun,gravis,    puptlU  tnutiliij,  ofjiuam  tnttrum. 
5  Euperpua  cauttone  nem$  onnandw. 
9  In  legdto  tnuttli  cautio  non  adnitttcnJa 

I  o  Ux.u.  ,n  L.  I      ^  fF.  ut  in  po  kIs.'^  c«m«*  r^jluum,  r  , . 
R-*tto(orrtcfioni!, 

U^Mmuscantiontftbi  impof.ta  (Pgn,tio<:em  C4"^t  mel 
^^■textw,\s.txfrtcatiotitii. 
I  7  Satisdatto  txtgtt  etiant  (auft  ca  rmtto^im. 

18  Cautu  (on'uttaiit  duobm  caftbtu  cefsat. 

19  Pl^^^^ifVaUdatthiiattcogrtofctrtdum^qu^irHfatisdatiotxtrtndj 

10  ^H^ne(auttcr,tpuftlla(ui]uriifaaalcgatumtrtddtte  rolutttm  ' 
rtpetert  pofsit  ?  ■* 

»  I  Voluntai  mittu4  foltnnis  naturalem  ohltgattontm  indttcit,  1 1  rtpc 

tttiontmfolutt  tmpedity  ti.ttifi  {autione pndita 
24  Comlufio.  '  ^ 

nulla  aJt,il:,„ro!cnnirn-creliqmt  vcftcs  /^us  virilcs  .  f,al,i 
.,axdrinaliac.  gn.-it*  rtbi  minirtr.in.i.  &  fi!io|*/i„himui;c  rciioua' 
ooftcu.usom.umpup.l!^.    Tutorcsc,n,rcbant;t     vcftcsrxtra:  * 
dert  fratn  dc,  cren.  /  R  e/t,onrum  fnit  .tlicct  d.fpoinio  notoria  cflet  I  ' 
  Gg  —  ' 
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haic  dif^oficioncai,&  extraditionctr  clTct  impugnarura,  quod  tunc 
vcHt  ipfi  prccium  rcddcrc.  Qnod  t  mihi  a  jurc  al  cn'im  vidc^ 
ba-uc  ftarri  grayc,  filiolje  inuulc:  Fiarc.  t^nimctar  juNCnis,  niilhs 
f.icu^  aribns  prxditus  ,  qai  ncquc  pi^nora  damrus,  ncquc  hdc 
iulTores  i  loacos  ciat  rcperturus,  fimptcx  au  c  rcpromtlsio  pror 
;u6cft  inanis»  Nvb  puc:'a  t  duorum  annottim  fmtAcautiousq; 
in  annum  v*gefi  iuim  qnintuiB  porr  gcnda,  witra  quod  ccn  pus  fca 
ter  fiiori,plus  dcficere,  quarn  proficcrc  potnif.  Acccdit  t  quod  ta- 
torcsipfi  n«nc  loco  fiiiolat  facccc,&  pi  tUare  dcbcanr.qtiod  ipfaah- 
quando  fui  jnrBPaaa^agcrcpo^cr,  F.rgo  no  ^  oportcc  facnltatcm 
a:>cridi  &  i  npu^na  v.{i  i  \  a  luu/n  vi^cfimu\n  quintuna  reicrvarc/cd 
vel  nunclcgat  i.-si  vahduf»,  vel  invalidum  declaraic,  &  hattcm  ab 
onccccautionlsabfolvcrc.  Qciia  t  in  gencrc  loqucndo  (upcrvacui 
(?c  inanicautionc  nccno  cft:  oncwmdus  UmncogtnJiHm ^^^^.  ^•fin.fde 
procurat.  l  mn  dipn^um^  f  t.  §  pen.  jf.  de  recept.  quiatbit.  (5c  inrpcacin 
maceria  lcgatoruc»  cxprcJic  provafum  c(l  w  /.  i .  §  }.  If.ut  mfofstfsdtg. 
[trvand.  ed.  &  lic.  Si  cuitlcgatum  cft,cum  conlle:  lcgacum  non  de- 
bcri,non  dcb^ic  pcatotcra  faiisdationem  admittcic.  Et  qaaiivist 
vulgaris  textus  ica  fonet,  ci  cui  legatum  folutum  eft  cu«n  lanacn  Cu. 
iacias  lib.  ^.afc;.  J  J.  3^  poft  eum  Gochofrcdus^ii  rf.  §  5.  recti  DOtaat, 
tcxtum  illum  rucndgrum  ciTcv*^  abiato  vcrbo/i/;^r«;>i,L^g€nduro  cffc 
ficiitlcg^itttmifl.  Rationciii  t  cweadationis  afsignat  Cuiac»»*  du- 
plicCiTi.  Pci  no  uia  foluto  lcgato  fatisdacio  amphus  non  cxigicor. 
Sccundi  :  quia  idcm  pUoc  cft  rcfcciptum  D.  P  j,dc  q  io  Ulp.  I.C.  m 
d.L  I.  ).  loqi.iitur,quodhabcrurinL/MC^i/)«/4no  i^.^.  I.|f.«t/f£. 
fcrvand  caui.Cdveat.  ubi  in  cafu  con vctfo  t  D.  Pius  rcfcripfit,  quotics 
cvidcns  cft,uicciraiii  Ut^^nallo  modo  ftdci  commiiio  loceam  cJc%pct 
quam  iniquum  cfile,  fupctvacua  cautlonc  oncrarl  h.trcdem.  ubiVif 
viani\^in  g!olsatnoiai,ha:redcm  fidci  comiiii(sario  non  fatisdarc  dc- 
bctc  pro  fi  lcicommifso,  quando  cvidcns  cft^iUud  non  dcbcri. 

Undcii  prop^fito  noftrofi:atcr  dcfiinfti,?tiam  ii;fsust"*^^' 
ict  cautioncm  prceftarc,  fcd  putius  cognitioncm  iudicia  cm  pctcrct, 
an  lcgatum  valcrct,ncc  ne.adcam  ptacltandara  urgc ri  nen  poilct,nc- 
quc  <a'vo  nirc  fi  *  phcitci  a  cgato  repcl:i/ed  fupci  va'idiiatccogno- 
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fci  dcberct.pcr  ttxt.  f  cxptcfs.in  /.  yj  m^r.  f.  utmpofs,  U^at.  ubi 
Ulp.  I.C.  Rc(pondit:fi  is,a  q-io  ratispctitur.otFeratcognitioncm,  & 
dicat:  hodic  conftct  dc  fidcicornmirso,  hodic  agatmis,  Jiccndum  cft, 
ccfsatc  latisd.uionem,  cum  polTit  ante  dc  fideicommifso ,  quam  dc 
iatJsdatione  conftare. 

Quafit  (iiccrct:  citius  Jc  mmori  labore  poteft  iudex  dc  validl- 
tatc  legflti  &  fidcl;ommiai ,  qua  n  dc  fatisdationc,  ufrura  fit  (uffici- 
cns    idonca,r.cc  re.cognofccrc,^f<,ry.  ^4  /.yj^         ^  inforw4t,  cm. 
cr  u.  hodic  itm  u.  dtUtUdAtiont.    Namt  &  id  cxigit  cau'x  co<,M.itio- 
nem,  &  aliquam  dilationcm,^fo/}.  infigur*t.cM.  d.  l. fi  ii  aquo.^^V ndc 
t  D.  A.  infcruntquodinducbnscafibus  eaiitio  alias  conliicra  &  re- 
quili  a  i:e'scr,qu<iiido  vcl  manifcftum  cft,non  valctclcg.uum.rf./.  1 4 
§.  I.  vel fi  in  contincnti  dijudicari  poiclV.x-gaiani  dcbcri,vcl  non  dc 
bcri ,  quia  antea  dc  lcj^ato ,  quam  dc  fatisdationc  conftare  poieft  \ 
Wcfcnb. ».  g.  If.  ut  U^at.  feu  fidet  (.ferr.  C4.C4U.    Debct  f  crp,o  potius 
cogni.-:o  ficrsut  conftct  de  viribuslcgati.ita  ut  fi  apparcat  dcbcri.tu- 
lorcs  ftacim  folvanr,coadti  offieio  iudicis-.fi  veiirapparcar,  non  dc- 
beri.non  folva:ur,nccla.i  ictur.^/s/S-.  d.l.ftis.  inpr.u.  dtfatudationt, 
Pto  tco  firma-ioncborum  vidci<'|l>o''set  faccichacc  qucqucia 
tio:qu6'J  absque  omni  cautionopucllalai  juris  faaapoilctC.o  :cn.- 
i  porc  tcpcteic  egatum  indcbne  loluruni ,  etiam  poft  lapfum  vigmti 
'quinquc  annoium,pcr  condi^tioncm  indcbiti,  pcrtr.i  Jit.'  "Icfs^infi- 
gurat.  (M.  l.  t.^ei  cm.  yffut mpofs. c  in  (.xplu.  ttxt. u. non  d> Ut  q  » 
trigintaannisdurat' 

Scd  t  In  hac  rationc  cgo  mc  ron  firmo:quJa  cum  corftct<'e  v<  - 
luntatc  patrispcr  propriam  manum,utiqiic  filia  r).ntur..Htcrcll  a-i ' 
l.uionem  Icgati  obllgat.n,per  ca ,  qua:  fcripfi  dt  oblifraticu.  in  comu,  ,1 
i  t .  Covarruu.  in c.  cum  tfsts n.io.&iy.  ext.  de  tejlaw. rman.Scarcz. 
comnt.  opin.  E.  n.  16.  Rcpcti  t  autcm  prohibcntur,  qu»  natu.-^a|itcr 
dcbita  folvuntur,  /.  5.  ^./.  f  quod  qtiis^jjuris l.  luli^nm 60.  in pr.  ff  de 
condtlt.  indebit.  Mon  igitur  condiaio  locuir.  habcr.;  r,nifi  fdc  rcfti. 
tucr.doicpromifsofaAa  c!$ct,&  pf(rccficri,utfirr,aximecondifho 
dc  jare  cotupctcrcr,  adio  Uhvcn  inr.vh  foici  proptcr  inopiam  dcbi- 
toris,/,  nitm  u.6.fde  dol.  mal.  c.olim.  1 6.ext.  derefurtn.  '^nofi^f.^in  a; 
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^FMSTIO  XXXIX. 


rnopinatam  cventum  hdciulsorcs  accipi  convcniret.  InliUcndot 
^atcm  prioribus  fundnmcntis  concludojcga-  arium  mvitum  a  J  caiv 
cionem  ncMicfTcadftringcndam/cd  vcla  lcgato  icpcllcndum  ^ci  a 
cquo&  bono  ad  bcncvolcntiam  illias,  U  aftcaum  cigii  f  udlnn 
confcrvandum (qu6  patcr  potifsimum  rcfpcxir)  x]mi  pro  ([uo  ipfi  i  c 
;inqucnd«m,ita  in  caufa  N.N.  lcgantis  frairi  fuo  ludicavi  ^.lanuai  i j 


^VJESTIO  XL. 
AN  VENDITIO  RERUM  HiEREDl. 

TARIAPUM  H^REDI  IN  TESTAMENTO 

ADEMPTA,  ET  ALTERI  ATTRIBUTA  D£ 
lURE  SUBSISTAT,  NEC  NE? 

Summariai 

?  F^fli ^tcm,  X .  ViM  HHamemi. 

4  lUres  efl  Domifm  \meditatk. 
j  Dennno  licet  res  fuas  aHcndre. 

6  Admim^irmorerum  mtnorenmhHS,fHriolisy& pro^hgis.  y.fw» 
viru  frudenithtM  adimttur^  8,  mulrb  mmm  curator  datur. 
g  An  mimrennes  mviti  curatorem  accv  iant  t 
1  o  Rejponfto  ad  qudfiionetfi  nej^attvat  f  r .  ratio.venditio  ifia  cur  turpis  i 

ij.  14.  t  )  .  I  6.  I  7.  in  (juo  turpitudo confiftat ?  10.  ii. 
1 8  Modw  &  conditio  Aquiparantur  quo  ad aliqutd.  iz. 
r  9  DeHtnata  ad  certum  ufum  non  debent  applicari  ad  abum. 
l  j  yin  non  beni^na  interpretario  fieri  pofsit  f 

jin  nonyteftator  hmdem  ad firiHam  obfervantiam  voluntatU fua 
obligare  pofstt  ?  15.  anper  turamentim^  16. \ 
15  Diffidentiamvoluitturpuudtnem. 
18  Incommoda  ex  venditione  alterim  oriunda,  19.  }  i . 
jo  Vttlttas  expropria  t^atoriivendittone : 
)i  Con€lufio.\4. 

X  X  lurif  confultt  quando  in  condffidis  tefiafrunyv  ext  Uidindi. 
 Cju^  *ati;  I 


^ASTIO  XL. 


^  __5f 

Qui  dam  t  pro  cxtrucnda  Ecclcfia  in  patria  fua  totam  fcre  fub- 
ftanttam  fuam  alstgnavit,*  ca  de  caufafupcnorcm  illiutloci  religi- 
ofi  h«rcdcm  innituit,adic(fla  tamc  hac  cxprclia  toiidiuonc,vtl  OiO- 
^  o.ot  non  iplc  ici  h«icditarias  vendcict.lcd  executoici  dati,  4UI  |.c-  , 
cuniam  exvenditlone  redada  poftca  ipfi  traderct,pr«ci(caa  huuc,  j 
^  no--.  aliiim  nrum  impendcndam.  ( 

Verba  t  teftamenti  erant  talfa.    ®o  t<rfa^  QKofcritKftWt 
©ofw^^au^  titulo  inftitutioni$flti  mriticm  f)tcmtf  cin^cfcijtcm  cim 
gctt Uni vcrfal'(^rt'ctt/  flllc mctnc  lij^cnix  tnl»  ffl^rcnlic  bctvcij  »nD  «H' 
bcnKvificfec  J^flflb  vnb  @uffcr/(g|?rtc6  *ob  fort)cnm3/  ^crbricfft  v-n^ 
'v^nvcrbnr^  ^     -cit  /  vnb  fltfo  cfn  ^cfflmbrc^  nflcft  mcincm  ioDf 
iPtrf)flnN-n.         >  ^Scrmcjcn/tticftfiJfcflrvonflu^SCtioiTicn/ itodf) 
flb^cfon^crt:  tcbocf)  mitMfcr  flnfi.K(ntctfcn>:))?fl^t)ni»  Conditiorn 
crtvctifcg  inftitiu'rfCt.<?orfcf  f)flupfcf)nti)i<j  vnbSBabnnOc  )«;c/bct)ciitc« 
mctnif«mctcr<tcjtfl(fvcrtfl)rcticgNBcrmfflcn  Oovit  vbcr  ^lbjlflftun^ 
b<r  Legaren,  vnO  2lbricf)mn^  Dcr  ^uncrahen  ^crbtcibcnwirl))  jii  fln)t* 
crbflutinfl  ctncr  ^trcfjcn  flnjntvcnlxn/  vmid  rocbcr  bfl^  Convcnt  rtlofl/ 
nocf)  bcr  £)ri)cn/  cbcr  tcniflnb  rtnbcrcn  t?on  tbrcnfn^c^cn  /  wifcr  m» 
crto)  prxtcxt,  vnb  vonvflnb  ce  Immcr  <}cfcf)cf)cn  wckc/cbcr  Umt/m> 
bcr  bifc  mctnc  bc)c^flffcncn  inlHtution  anncairte  conditjon  flnbcr^ ' 
t»<rti(j  511  appUcirn  bcfujt  fct)n  fodc. 

3cf)  ctncnc/ci)'ucf)c/  vnb  biftc  fluc^bfc  N.  N.  bfl^  )tcbicfc<J  mci* 
ncg  Teftamenis  Executorci  fcln  /  viib  md)  in^fltf  bcjTclbcn  von  in* 
fflit^lit^autSnbf/fo  wotn?c<jcn  bcr  (grb  cfnfcijung/atg^ecrmflct^tniif» 
cn  voasu-fwn/vnb  jwflr  if)rc  Exccution  ber^cffflff  fln)lcltcn  fcllcn  /  vnb 
woUcn  /  Ifljj  )tc  crfltlcf)  vorbcmcltcn  Legatariis  t^rc  ^crmflcf)ttiufcit 
flup  mcincm  fll(f)ic)t5  ti^cnbtvnb  faf)rcnbcn  bctvcg-vnb  »nbcfvc3tict)cn 
^crmc^cnprarftirn ,  vnb  cn(ricf)tcn/  flticjjbcm  h«rcdi  inftitutovnb 
Legatariis  J\rafft  btjj  -^krbottcn  fci)n  fdlc  /  )*ict)  bcrcnt I;albcr  von  fclb* 
lctt  ct^cnt  f)cf  t^cr  tvti^  cinjiimi)ct)cn/foiibcrn  )ic  bic  Legatarii  it)rc  13C' 
•nf)r  niuifcn  von  if)ncn  Exccutonbas,  au^  bcbciif cr  mcincr  ^cria))"cii' 
c6'^tf4i"fr*'^«'^">'     i"  ciuvfan^cn  ^flbcit.   <»ct4iiicnb  mcin  jan- 
^c^  "^jcnn^  jcn  poft  prxtfationcmLcgatorumnnSitbcr/  Q5olb  / 
J(tcinobtcn/li^cnb  vnb  faiircnbcn  ^9utcrn/()lcr  obcraitbcnvcrfig  bc)?c* 
)cnb/  foit  titrcfe  )ic£xccucores  bc)tcr  tua)Tcn  jctfligf)  vcrf au^t  /  vnb  blc 
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2^1  ^MSIIO  XU  

i>m\\^  crfofTc©cffcrtct)e?maf<J  bem  hacredi  infHtato  jit  oM^eBfcm 
eiit)/!tcmbftcJ)  5U  crbauiiitj  cimr^trvf)cit/3cerctt(ic&  juacftcftt  »u& 

(tffcrt  wcrbctt*  .       ^ .      ,        j.  •     i  j 

Unde  QU     S  T I O  t  nata  fuit  t  an  hacc conditio  vcl modus 

inftitutioni  adie(?lus de  iure  fubriftcret^ncc  ne  ? 

Pro  refolutione  huius  qujeftionis  fuppono  primo :  quod  f  hx- 
rei  adeundohacreditatem  fiat  Dominus  rcriim  hacreditariarum,quot 
quot  carum ad  defundum  teftaiorem  fpedabant,  g.tum  extraueusf 
m^it^  de  hmd.  quai  &  differ. 

Sapponotrecundo  ;  dominii  proprium  hunc  eftcdum  efTc,ui 
reb'  fais  pro  arbirrio  uti,c  is  ven^leic^aut  qaocunqucmodo  alicna- 
re  pofsit,L.  hac  edtctali  6.  S  fin.C.  defecund.  mpt.  Ufruiim  7  j .//.  dt  RA 
inremandata  1  x.C.mandatiy  &  cum  qailibet  rcrum  (ua.um  modera- 
tor  &  arbiter  fit,liccrc  cuivis  in  re  fua  faccre,  quod  liber,  d.  U  11.  /.  i, 
infin.  ff.fi  a  parente  quis  mam  mifs.  l.  non  enim  9  .ff.  rer.  amotar. 

Suppono  t  tcrtio:  non  nifi  minorennibus,fuiiofis,&  prodigis 
adimi  rerum  fuarum  adm'niftrationen3,q\i  vidclicet  ipfi  rcbus  lii- 
isfopf  rcfsc  non  pofsant,  vcl  in  i;s  profundcndis  ncque  fincm  ncque 
modum  faciunr,  qua  dc  cauft  inviti  curatorcm  accipiunr,  /.  nec  man- 
dantey  i^jf.f  U  hisqui  1 1.  in  pr.fff.  if.de  tutor.  dat.U  1. 1#  2.  C.de  cu^ 
rat.furios.jf.fed  &  mente  inji,  de  curat.ff.furiofi  mft.eod. 

Suppono  t  Quarto :  maiorcnni  &c  yiro  prudenti  qui  rcbus  fuis 
confulcrc  &  fuperefsc  poteft,  ncqucrerum  fuarum  dilj:ofitioncni  li- 
ne  iniuria  adimi,  ncqiic  curntorcm  dari  po(:>c,Prius  patcc  txiduduw 
14.  C.  decontrah:  empt:  ubi  dicitur,  quod  gravis  hsec  vidcatui  iniuud» 
quxinani  honeft  uis  colorc  celatur,  ut  honiines  dcrebus  fuis  hccic 
aliquidcogantur  inviti^ubi  proinde  ftatutum  ,  ut  unusqiiisque  pro 
fuia.bitratuquacrcrc  pofsitcmptorem,  &  civilibet  vendccc  pof^^t. 

Pofteriust  cxlndcdeducitur  rquodantiquitus  curatores  non 
fucrintdaci  iuviti  cria.n  minorcnnibus,annos  pupillaves  iam  egtes- 
fis,  S.  item  inviti  1.  inft.  decurator.  idque  idco :  qi:ia  olim  lcx  1  x.  tab. 
furiofis  potifsiraum  ,  &:  prodigis  curatorcm  dedit,  Uj  .  C.  de  curat. 
furiofo,\dQo  iniuriofum  erat  Hberis  horoinib^de  fe  fatis  confidcutibas 
non  rclinqucrcrcrum  fuaium  adminiftrarioncm,&  cxiftimatio  acci- 
picntium  curatorcs  fug^pll  ibacur,quafi  prodigorum,&:  rcbus  fu's  no 


icae  con(ulentium.nolult igitur  invitos  lcx  cogi.ut  confulerctur  pu- 
dori  &  verccundiat  ^tatis.ne  vidcientur  njinus  apti  nd  rcs  (uas  tucn- 
das,ua  Hoppcr.  Wcenb.Oftetman.  &  Ant.Pcrcz  d.f  i.  vidccun- 
dcm  plut  I bus  «.  4.  c.  qiiAndo  tuttres  rel  materts  efse  def.  Poftca  auicm 
Antoniusii  famiarafurt.,!it.  &  In  favorcm  minorcnnium  con- 
«tituit,ut  pofscnt.fi  eorum  flagitatet  uiilitas,  fir»c  pcriculo  exiftima- 
nonhcuratores  rcttrc,&acciperc,  /.  t.C.qtdpet.tut.OjJenHan.l.  (. 
cum  itaquchoc  in  favorem  a.ii)ltorum  fitintroduAum,  &  quilibct 
tavoti  liio  rcnuncarcpofsu,  /.  fen.  C.  depaa.  aJhuc  ipfcrum  atbi 
irio  hoc  rclinqiiitur.utrum  Ctuaroies  hahcte  vclinf,ncc  nc. 

Si  crgotroinorcnncsdciurcconsmuninon  nifi  volcntes  cu 
ratorcsaccipisnt.qoarto  m.igis  n^aioren-cs.    Quamvis  cnim  ho 
d'e  patentD.d.curatct.>>  f  virisdari,Trcutler.  dif^.i.thef,  S.Gothof. 
«  4dd:t.Mi  SchneuU  d  f  t.  Ratio:  qnia  ccmunircr  minorconcs  adhuc 
.  habi!c5  hi nr .  ad  bur.a  lua  rcae  a  Jminiftranda.quo  fich  tcxt.i»/.  j 
s/.  jf.  demwr.  l.i.c.  qtund*  tutorts  vel (urtt.  ejfe  de(.  con flitntio  re 
orm.politt«Caroli  V.I,:.p.hr.  1 1.  S.  ^ .ruh.tQn^Wfm/ de Ann, 
If+g.&RndolpNII.Imp.  dcAnno  /577.«^.  iumj.ne  prouip.  ta 
cniJ  ad  ma.-orcnncs  porrigi  nondcbet,quiacofsattatic),quod  bo 
a  r-a  rc(f>c  aJm  nift  ate  req.jca'i', 

HisitatpraemifiiKScfuppofitijadquxftionem  propofitam  Ke. 
fpondcoKonditionemi^ftam,  vclmodum  innitutioni  adieclum,  u't 
fuperior  illc  nuUam  difpofitioncm  de  rcbus  fibi  &  liis religio/z  do 
mui  rcliciis  habeat.fcd  a  nutu  exccntoriiai  rcs  alicnantium  dcpendel 
re  dcbcat,dciurenonva!ere. 

Ratio  t  eft  iftarquia  turpis  conditio  inftitutioni  adie(f}a  dc  lu 
cprononadicaa  haberur.itaiitinftitutio  valcar,  <Scli*rcdita$hxI 
tedidcbeatur,  Hcctconditiononadiinpleatur,  /.  i./.  9  /.  /  * 
ec  ttitt  tvflit  Atqui  t  conditio  ifta^ut  no  hsres ipfe  vendat,(Sfde*  re- 
bus  httreditariis  difponar,fed  alij  eiu$  loco.eft  t  rpis,  <Sc  ncn  rantiim 
luatfriori,fed  toti  eius  o.rdini  ignominiofa,idc],probatur  primorquia 
fl^,;n.-..;.^.ta,nonnififuri(  fi$,&prodigis  apponi  Iblita.  Dcindtt 
ridiculu  <Sc  le  •  iu  eft,ut  is,cju!  aptus  &.  i  doncus  iudicatus  cft,  ut  tof 
mcnaftcrio  pr:cfit,petfonaj&  bcna  tct.9Q,onafteriifubIua'dirc(ili ' 
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.e,  &  difpofuioae  habcar.non  eciam  habcat  faculratcm  c^-^^^^^jj; 
ierebas  fibi  &  fuo  monafterio  rcl.ais:  at  rcs  al.enemur  &  amen 
..n  alienenturab  eo,q.i  ell  h^res,  &  dominus  Ludicrar  a  item  & 
deriforiir  tales  conditioncs  non  valcnr,  1. 14.  ff^  di  condit.tnn  t 

Tcrti6  :  planc  t  turpc  eft  a^quipa; arc  prodtgos.  furiofos  &  rc- 
i.}oros:adimcreaatemuni  ficuti  alteri  adrr.iniftiationem  bono- 
rum  ,  eft  illosqao  ad  hoc  aqui^arare,  Quarti) :  t  dare  maiorenni 
curatorem  eft  iniariorumA  igiominiofum:  atqui  cxecutorcs  «qui. 
paraatur  curatoribas,ut  paOlm  vi.^erecft  npad  Oldendorp.  in  traa. 
deexecut.  ult.  volunt.  &  loann.  lacobum  dc  Canibusrwyimi/.fMff.  loan 
dileft^  de  art  teftand.  Tit.  7 .  de  tntore  &  exeiutore  teftamentt.  Ergo  darc 
maiorenniExccutorem,iuiloco  ipfiiis  rcs  haercditaiias  adinimftrer, 
&  alienet,pcrindc  ignominiofum  cft,  atque  fi  curatorcm  dcdiUct. 

Qaim6:t  gravc&  turpc  eft,  teftaLOCcm  malorcm  pote 
ftatem  inalii^sfuxpotcftati  n  inimc  fubicaos  &  extrancos  affc- 
ftare,  quamin  Iproprios  libcros  habeat  :  atqui  pareates  non 
nifi  Uberis  (uis  icnpubcribus  ,  Sc  non  nifi  iis  ,  quos  inpo- 
tcftarehabet  ,  tutorcs  darcpofsant,  |f.  tnft.de tutd  l.  i.  ff.de teftam, 
rwr.cxtra  potcftatem  conftitutis  tutoics  darc  ncqacanr,  /.  naturalt  7. 
jf.  de  confirm.  tut.  aduliis  autem  libcris ,  licct  in  potcftate  conftituiis, 
curatorcs  daie  prorfus  non  pofTunt.  //!  dantur.  inft.  decurat.  L  ff.  fdi 
confhm,  tut.  l.  tuteU-j.  tnf  C.  deteftam.Tut.  vel  quia  turor  datur  iurc 
parri^poteftatis ,  qaac  ia  pcrlonam  dircda  cft  poiius,  quaminrcs, 
Cynus  ad  1.  j.\c\  quia  pubcrr s  ipfi  curatorcra  pc(cre  pollunt,  fi  vo- 
lanr.at  ncccftc  nonfit  cuiarorcm  cis  apatrc  daiiL»  i.C.qutpet.m.  in 
viti  a  ire  Ti,&  fi  nolant,cnratoreai  habcrenon  cogantar,^.  ir^wiwvi- 
tt  inft.  de curat.  NS^cftnb.  tit.de confir.  tut.n.  i.  vclquiainL.  ii,ub.til- 
tclx  rcfta  ncntati«  fit  mcntio,  non  curac,uti  patctcx  L.^^^.&U  \  lo. 
if  de  F.^/upraiw  pr^  huiti^qiull.  allfgnta.  Valcbit  tamcn  caratons 
daM*o  intcftamcnto,  fifariolo  dcrur,  de creationibu^  ijX-deEfiftop 
aud.  R;?tio:  qaia  tunc  criam  pc rfonar  a!iqralis  raiio  habeiur. 

Nili  t  crgo  profario(o  habratat  harrcsinftitutus ,  curato^fJTi 
datuscura^^ornon  crir.Et  pIusqiuvT  a^furJu  cft,i  Ii  s  Inris  in  Extra- 
^'•os,qaamlibcros,tn  homincs  fuiluris^qi.a  aicnl:?n  maiorcsquam 
n  la!tos,inRcligiufos,qaa.n  laicos  vcllcfta.ucrcv  1 1  nfur;  arr. 


SiDlC  ASfP  RI  M  O  : leftatorcm  in  praefcnti  cafa  inftitu- 
doni  fi:ac  non  aciiccirseconditioncm,rcd  modain,  vidclictt  faaercdi- 
catem  fuperiorfrclinqiicndo, ut  cam  in  hunc  prxcise,  &  non  alium 
ufam^impcadac,  nimirum  pro  cxftruftioncEcciehac:  huncautcm 
modurn.non  cflc  turpem,  inhonelhira  ^  vcl  a  lurc  improbatum  fcd 
permilTum;  imo  non  tanium  pcrmidum  (cd  impcratum,  quiatde- 
ftinara  adcercum  ufamnon  dcbcrcr applicari  adaliumL.  i.ff.dead 
mtmfl^  rer.  adciiU.  fertin.  prat^crtim  reli<fta  ad  piam  caulam,  L.ft  quU 
49»ir*     C  de  Epifcop.  &  cleru.  rlement.  qma  centtngit  i.  ext.  de  reltqJo- 
mtb.  Oldcndorp.  de  Ittre  fing.rnh^^.deprmleg.  pU  cafn.  prtvH.  xt.  Lay- 
m:in.  deult.  voU  Ub.    tra^.  y.  c.  ii.  w.  i o.  6r  feqq.  iccn;  de  Ziclefiajf.  be- 
nef.  cap.  i       i5.  dccrct.  fynod.  Augaft.  f.t.zi.n.^.Card.Tnrch. 
lit.  E.  conclt4S,  xTf.  lonnDjlcdl.  deart.  iefiatn  caut.6.tit.jMtiit.  &  exe- 
cut.  teflam.  Adhoc  R  E  S  P:  t  P  R  t  M  O :  turpitudineir  oon  fn  co 
coniillcfc  ,  quod  fjpcrior  iufsus  fitrcshirrcditarias  pio  cxQriiCndo 
monaftcrioimpcnJcrc,qu!ahicu(uspius  &  laadabiliscft  ,lcd  in  eo 
potias,quodnon  ipfc  faculratcm  habcatrcs  I.aercdicariasdiftrahendi 
&  pecahiam  cx  vcnditionc  rcdadlam  in  pios  ufus  convcncndi,  lcd 
quod  ad  hoc pcculiaris  ci  curator  adiungatur,  qui  vcndat,&  ipfi  po- 
Itca  pccunias  confignct.  Id  cnim  t  vcl  cx  Itnifti  a  fu»picione  proccf- 
s!C,qua(i  fupcrior  ille  tam  rudis  &:  rimplei  fic ,  qui  res  hipi  cdit iirias 
y  ro  uti'itate  monnftcrii  vcndcr<!  ncqucat:  vel  cx  maladc  ipfo  concc- 
[  ta  opinionc  qiiafi  hxreditatcm  nan  ip  Ulum  deftinatum  iinpende- 
se  Veht.  quorum  utrumqucfurpiruJinc  non  caic:,fivct  modnslir, 
five  conditio,moduscnim  pro  condirionchpbcrur,L.  i.  CT  s.  C.  dt 
huc^uafuhmoi,  ^'cfcnb.  n.  9.  f.  decondit.  &  demoyiflr.it.. 

Si  dicas  \  Secundo,  ceftatorcm  id  fccifsc  bona  inrcntione,  vel 
in  favorem  fijperioris  ut  cum  hoc  onci  c  vcndcndi  libcrarcr ,  vel  in 
favorcm  religionis,  quiamagi$congruumeflciudica\it,  ciusmodi 
alienationes  per  fecubrcs^quam  religiofos  fieri:  Rcfpond:  fi  fuperi- 
or  illc  calis  rclfgmfijj  cflccqui  non  ipfc  pccuniaf  tradarc,ncc  alienj- 
re,5ccum  hommibus  verfari  confucvit,(uc  funt  Francifcani,  Capu- 
cinS,  Carthufiani,6c  fimilci )  id  qu.dcn^i  praf lumcrc  liccrct:  non  vcro 
in  pra^rcnri  cafu  ,  quia  fupcriori  huius  ordinis  non  cft  intfrdidum 
n-jmine  fui  monafterii  pccunias  rra(ftarc,accipcrc,&  crogare*  Si  au- 
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-mtcftatoriniphusfavorcm  aliquid  ^^^^^^^^^y^''^^^^^^ 
renunciare  pocuir,  lfi<V^ui C.  rf.p.a^,quia  .nvito  beneficiuBi  no 
datur  L  invtto69.fdeRLL.tnvitii4^i^J^^'n-^^*'  ,  , 
Si  dicas  t  cerri6 ;  teftatorcra  pcrappofitum  iUum  modum,  vcl 
conditioncm,nihiIaIiud  voluif$c,quam  hxrcdcmadftriaam  volun- 
tatis  fuxobfcrvantiam  obligarc,&  adflringcrc,  quod  utiquc  non  cft 

turpc,vel  ignominiufum  .     .     ,  ....  ^ 

Rcfp.  tciusmodi  diffidcntiamtnvoIucrctJCitammiuriam,  & 

ignominiam,  crgo  condiiioncm  rcmittcndamcfsc,  laqucindc  colli- 
gitur:  quia  ctiam  iuramcntum  tcndit ad  ll  ri<flam obfcrvantiam,&ta- 
mcn  ii  iub  iuris  iurandi  rcligionc  J/quid  altcri  rclidum  eft,  nihilo. 
minus  capcrc  potcfl,etiamfi  non  iuravcrit,ncn alitcr ,  atquc fi  nuUa 
ia!:s iatis iuraadi  couditi.o  irifcrta  fjifser,  t:xi  in l.  8.  jf. de  londttjnjiit. 
u.g.  fiq  iis  inltituat  Filium  hacieJemj'i  iuravcrit,feei  raonumcntum 
«difKaturum,  /.  Im  friptura  Z6  ff.  condtr.  &  dmonflrAt.  Ratio 
habctur  rf.  /.  8 .  quia  quae fub  iutis iurandi  con  Jitione.  relinquuntur , 
a  prxiorc  reprobantur,  &  ledc.  Nulla  enim  uiilitas  vel  nccc(sitas 
iuramentum  fuadet,iS:  praetcreaincommoda  quacdam  habet.  Ratio 
alia  :  quia  is,  q^i  fub  condirione  iuris  lurandi  aliqucm  aittringere 
voluit  ad  faciendum,is  potius  fadlum  ipfum  defidetavif,quam  lura- 
ro enturo,&  raagis  principaliter  (ub  condit  ic  nc  facicndi ,  quam  fiib 
conditione  iurandi  inftituit,ideoquc  barrc Jc m  iurare  voluit,  ui  lan* 
to  raagis  fieret,quodipfifaciendum  injun<3lum  fuit :  curo  autcin  ci* 
tra  iuramentum  ad  facicnduns  obftiingatur,vckiit  pritor  iutamen' 
tum  remictete  ,  &  faflura  ipfttro  adiraplenrcs  ad  hxreditatem  ad- 
raittete^non  adirapleatcsrepcllerc.  Ergo  cogi  poicfthaeres  iraple- 
rc,quod  tcftator  volait,fed  noncogitur  iurare,(cfafturara,  velira- 
plcturura.  Duarcnus.r.  4.  Lz6.[f.  decondu.  &  dem^jlrut. 

Atqui  t  ctinra  inpropotito  noftro  nulla  uiilitas ,  vcl  nrccfsiias 
fuadct,ut  res  haercditariae  ab  cxecutoribus  diftrahantur,  &  peconijc 
ex  diftiailione  rcdad<r  bxredi  poftca  tradaniur.  Nara  vclfidclis 
eft  hacfcs  in  exequcnda  voluntatc  dcfun<fti, vci  infidcHs.  Si  fidelis,  i- 
plemcc  venderc  potcft,&:  nallum  periculura  eft,ut  noii  in  dcftit  atiuTi 
«fura  impcn^iar.  Si  infidchs,ncqac  pccunix  ei  coramittend«  rrunt 
i  qui  1  iiL^s  no  rainus  in  aliuufnm  impendcre  poteft,  rtua  fi  ip^^mr»^  v^- 
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didilset    Uc  ita  pWus  celsec  caufa  ndctDpc»  diipolitionis  CoT 

fidcnnu  ponatur  ,p  c  non  minus  d.ltidcn:iam  inlpfis  ronrre  ^auL 

pu  lularc  pofsent.quod  vcl  aroicis  fuis  quib^bcn^  vnlnnr  .  iu 
qu.bus  infenfi  funt^.aiori  &  inicjuo  .enl  et  \d  ^'11 

vcnd,c,one  non  boBUm  monaderii  qu^ercnt.  fed  priva  um  aHQuod 
lacrum  aucupnrcncur.irao  amplicu.quod  odi^  rcliLnT3ro 
rumqucccftacor.  haiusexotic,  &  inconfuccxcondS  ^^^ 
oncm  fuaufseat.  &  lug,^ef„(renc.  Confer  q„«  fcr.bi  Scob  a" 
Can.b.  dc  e.<cur,  r«.  r./.iT  cor.ruU.  n.     Oldcndorp.  «i.  ^r^at  , 
n.  7.    Poflct  t  ctiam  contingerc,  nt  res  mobilcs.fi  h  trcs  eas  fccuu! 

.n  remoc.otcsreg.ones  a.ehere^ibidem  m..ioriprctio  vend  po^^^^^^^^ 
vel  quod  plures  empcores  reperiretur,  vel  quod  maior  pecun  ° ab^' 
dat,a,vcl  rT,a.or  c,eccint..s  emcnd.  c6  lo..  cxtarct.vcl  uc  cxpcLr  re^ 

neptxalu  conccd,.  Vt  .ta  mchus  clsct  hxrcj^s  fidci  rrs  mob.lcs 
crcdercvcl  xfl.matas  ita  rclinqucrr.nt  cautionc  prxfVica  can  und  n 

EsrcbusS:'^^^.'^'"'^''^ 

iTnf,  •  ^'""'^^.^"'^""''"«'^^'^"'«vcnditioncrcrumalibi  H 
&  in  .p.oloco  monaftcr.,  fi'arum,nafcipolsccK.  fi  cxccutores.  vcl  eo 

Imo  dub.um  caet.an  fcmpcr  procur.uorcm  dare  pofsenc:  qnia  prr 
.cur.itorem  ncmo  dare  poccft ,  nifi  Dominus,  /.  „L  u  cJe  oroLa 

tucor  vel  curacor.    /. nc^^uc  . , .  L.  ,4.  /f. J.  d./>a'  "«r./ 
<r.r.#:-<*m./*.  ncque  criam  execucorfemper  procuratorcm  co  i 
cuc.epoccft    loanncs  d.Icdusrf.  .rfu^i\n.  \.  c.ut.  9.«.     dc  q  o 
v,de  p.cnius  loan  facob  d  Canibus  dc cxaut.  ult.  volunt.  jf.  confultTa  ' 

b.uin  &  dc  pccun..s  .„  al.os  ufus  con  vertendis  nullum  prriculum  ! 
fit  &fi  q.od  dlec.faalc  prccaveri  poflcc,frustranca  cft  c.mclT 
teftacorH__geft.i,  qn,  for>afs.s  mel.usfcc.fsec.  fi  ,cmpore  f  S.  tc.' :  ? , 

Hh~i  ~  =  
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— I  '^FMSTIO  XL»   

ce-litariis  difpon«tc  poireC&  fi  hoc  non  ener.  rcmlfs.onem  dcb. o. 
a  »  hrcditiorum  ab  ipfofaSi  nullius  valoru  &  mom.nc.  cffe) 
&l!rc!adaa  umiad.ci.vcnirc,,l.dicemcontra  teftacor.s  d  fp:fi- 
donemvcnircpolTeper  caqurin  fim.Htrad.rD.lca«s./,c.«f  C4«/. 
Tn  4     i;arrfpondiincau(kteftamcn«N.i4.Februar.J.  ^ 
*  1*6  5  8.  qu<e  omnia  magis  confirmantur  pet  ea, 
qux  in  fcquenti  quacftione  habcnsui. 


<D±.CAS\ 


DECAS V 

IN  MATERIA 

MISCELLANEA, 


^JE.ST10  XLL 
UTRUMEXECUTOR  TESTaMEN- 

TARIUS  POSSIT  ALIENARE  RE8 

HiEREDITARIAS? 

Summaria» 

I .  AtgMmmm mgAUVA  Primum.  x .  ExfUcdtio  Gothofredi  ^.Bartdli. 
4.  Glofsd.  f.  Argi  Secu»dum,  6.  Termm  6.  CauteU  Oldenderpit. 

8  Rcg'i*a:  executorres  \uredttArtas  vendtre  nonfotejl, 

9  Si  fit  executor  particuUris,  &  quis  ille  ? 

I  o  Secus  ft  Vmverfalif ,  &  quis  ille  ? 

I I  Quid pofstt  ?  ix.&  quare  vcndere.  n.  1 4.  1$.  &cur dominium 

transferre  >  tS.ficuti alij  Admtnifiratorei. 
r  7  An  cavere  dc  evtliione  debeat  ? 

1 8  Exccuur  parttcuUrif  vendere  potejf/i  a  teflatore  boc  fit  permifsum. 

ip  Quo  fundamento  lo.  16.  Ratio. 

1 1  Requifito  tamen  prtHd  harede^  1 4J 

z  )  Libera  pote^xs  includtt  bonam  fidem. 

z  7  Cur  non  idem  in  Procuratore  ? 

18  Difiin^tio  Bartoli^  19.  applicati^, 

)  t  Hxredc  fe  ad  vendendum  offerente  exetutor  vetidere  non potefi. 

5  ,  ldeme[l,  fi  ofiendat  rem  altam,qu£  maf^is  commodc  vendipof  it. 

1 4.  idem  (i  exeiutor  veUt  vendere  ntmis  modico  pretio. 

)  5  Offerendo  k^res  folutionem  legatorum^potefi  in  totum  impedire 

altenationem. 
j  ^  QuH  Itbcra  &  ampla potefiAte  executori  concefsi. 
^7  An  tun^  Dominiunt  & pofsefsjo  transfmi pofsit?  &quaref 
.  %  Oux^ot^it^utndubio  tributa  cenfeatnr.anampU  vel  ItwtPata}  59.4^* 
41  Comhifio. 

1  jH  o  f  n^eiirivci  flic?r  primo  tcxtus  in  l.  alto  9.  ff.de  altm:  vel  ctbar- 
l  le?4t.  nhiPiVMnia  lUsI.C  rc*pondit:  ]uof1       hdrede  mfittutoGa- 
ius  ff  ms  (crccniQr  da^^is)  diftraherc  bona  non  poflu. 
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Ad  qucm  tcxtum  t  notat  Gothoftcdus  lit.  4.  quod  cxccutor  tc 
aament,  bon a  dcfonai  diftrahcrc  non  pofllt ,  fcd aa.orcm  l.abcat 
Cadvcdus  h«rcdcm  )  pro  rclidis  legatis,  fcu  pctitioncm  lc^ato,  uin, 
4.  /.9.  itaui  agcrepoflitcxecutoradvcrr.s  hitcdem  giavatun-.,/.««t- 
It.  »8./  I .  C.  de  Epifcop.  &  Cleric.  &  tbi  Gothofred.  lit.f. 

tx  cadcm  t  L  p.  Bartolus  Statiro  inpr.  dcducit  hanc  Sumam  : 
quod  nudus  m.niiter  non  pofslt  bona  dchinai  dillrahcrc/cd  aaio. 
nem  habcat  pro  rclidis  in  caufa  alimcntoturo  usque  adFa!cidiam,& 
quod  nudub  cxccuior  uliiraa  voiuntatjs  non  r  oOit  bora  dcfuniai 
vendcrcprolcgato. 

Iu.6  t  non  dcfanr,qu.>urant  ind.  l  ^.Galum  Scium  fbilTc  col 
h«redcm,&  nihilominus  Papinianum  ncgaUc,  quod  4/«  hdtedt  in&i. 
tuto  diftrahcrc  bona  pcmr.quod  Glofsa  «.  4/«  hsrede cum  feqq.  ita  dc- 
clarar,ut  fi  cxccutot  fitcoh«rcs,non  pofsitin  totum  diftrahcrc.fi  au- 
tem  fitnudus  cxecuior  &non  harcs  fimuI,quodtuncnc  in  aliquo  di- 
ftrahcre  polht,  id  cll.re  partcm  quidcm  ha:rcditatis,vcl  rcm  aliquam 
hatreditariam  particalarem  tangrrc,  &  vcndcrc  pofsit  pto  folvcndis 
Icgatis.  Huctetiam  Sccund6facit  Ratio:quod  is.qui  rcm  aliquam 
cmit,cupiat  dominus  ficri  rci  cmptx,&  quod  venditio  fit  titulus  ha- 
biUs  ad  transferendum  Dominium :  fed  nudus  Miniftcr  vcl  cxccu- 
tor  non  hab-t  dominium  rerum  hircdltarium  (ncque  facultatc.vcn- 
dcndi  a  jare>rgo  non  poi cft  pUis  luris  in  cmptorem  ttansfcrre.qua 
ipfehabcat,  C.  nemo  77.  de  R.l.m  6.  L.ntmofouft  s^.ff.eod. 

.Teitio :  cmptor,  fqui  aiiquid  fibi  comparat,vuIt  cffe  fccurus  dc 
cvi&lonc:  atqui  cxccutor,qui  rcs  .ilicnas  vcndit ,  non  vult  pr«ftarc, 
vel  non  tcnetur  praftare  cviaioncm  idco ,  quia  quando  aliquis  vcn- 
dit  ex  officio  fibi  iniunfto.non  tenenir  dc  evi<aionc,;>fr  Ljiptgwra,& 
L.fi  htret  if.famiL  hercuc.  Bartol.  4d  d.  l.  alio  5. »  i  j.  per  l,  pttcutattrpro 
evictmeff.de  pm«r4f.  Bair.  &  Bald. /.  i.  C.ir«r/^.gl.&  Paldi/./.  ob 
uufam  tnfm.  jf.  dt  evta.  addit  ad  Bart.  d.  n.  1  y.  loan :  lacob  a  Caaib  de 
Miut.  ult.  volunt.f  confuUU  n.  x6.  «d  quod  adducit  in  arg,  /.  ctdtrein 
fin.  &l.  feq.  ff.  f^mtL  berctfc.  &  l.fi  tabuUff.  de  fid.  mjlruw^ 

Qj^  T  t  cwvi  iiu  finr^rcdc  moncr  Oldcndorpifis  in  dniofmmtd^ 
hulii  ruh.fmuUrid  quddam  arca  empuonis  &  vendtncnu  comrdaur»,  n.  t: 
ur  is.4iii  c  rir  i cm  ab  cxccutoribus  tcfbmcnrarrs,  curcr  rcntraa um 
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R  E  G  U  L  A  t  '^f  •  T*^^  q'iando  alius  lcriptus  eic  harres,  cxc- 
cator  teftamcntariiis  rrs  hncditarias  venJcrt  vel  diftrahcrc  non 
pofsit^ntfaris  faci^r  crcditoribiis.&  legaraciisp.  i./.^/u  Dilea.rfe^r/.  ^ 
re/?4W^/.  rir.7-n.  t.qtix  Regula.  .  , 

LIMlTATUKt  pro^-cdere  in  eiccutore  particularf,  (ccus 
vero  in  executorc  U ni vcrfah*,  Diciintur  a»jrem  particularcs  ilh'.  qui  a- 
iis  h«rcdib'is,uno  vel  plunbus  inaitutis,a  fcitnrore  deputati  funt  ad 
ega-afofvcnda,  Bacthol.  L  l.  alto  9.  n.  v  f  de  alim  UgAt.  frcqucn- 
ter  eivm  fieri  (o!er,ut  teftatores  inftitaiis  hxrcdibus  nihilominus  ali 
quos  deputent  a  1  cxecutioncm  rcrum  fuarum ,  qtuis  in  varias  caulas 
relinquunt,uti«  l.  alto  Oldendorp.  de  executor  ultim.  voitit.  5.  n.u 
Vni  vcrfales  t  ver6  exccuiores  dicuntur  iili,  qui  nuUo  haredem 
^ifttfo  a  teftarore  elcai  &  deputatifunt  ad  diftribuendu  oronia  fua 
bona,&  lcgata  folvenda  ,Covarruvias4^/r.  loannes  I9.  w.  6.  ext.  detr 
ftam.  five  urBartol.  n.  6.  loc.  cn.  explicat ,  quando  pai^peres  Chrifti 
funrinftituri,vel  quando  ncmo  eft  inftitutus  in  fpecie,  &  teftaror  iuf 
sit  bona  fua  diftribiu'  inrcr  pauperes  per  luos  execurorcsiOldendorp 
rif .  f .  w.  z .  loanncs  lacobus  a  Canibus  (;/  fr^c^.  de  execut.  nlt.  vol  fion- 
fuUis  n.  X9. 

Et  hiexecutorcsf  nnivcrfalcs  non  tantum  poflunt  paipcrihii 
dare.acfolvetercs,  ]uar  ipfius  hicrunt  icftatoris,  ptr  L.  cuvi puter  ff'.  d 
le^,  i.  fedctiam  rcs  ipfashxreditarias  vendcie,  &c  pretium  lcj^atatns 
crogare,  loann.Iacob  aCamb.w.  to.  pcnndc  atque  ht^icdcs  ipi\ 
Battol.  hc.cit.n,  6"  f.  Covarpuiias  rf.  w.  6.  OivitnJorp.  tit.  1. 
Idque  pcrtcxtum  tn  l.Jiquh  ad  dejltnaiidam  4^.  (f.i.tbi.fiyc  rer  vendttiO' 
nem,&  (f.  j  ibi:  vdper  vemiitionem  rerum  mobiUum  velji  moventtuUnuUt. 
i^.C.de  Epif  np.  dr  Clertc. 

Ratio  t  autcm  elt:  quia  ifti  cxccutorcs  univcrralcs  babent  vim 
hxredisjBartol.  loc.  cit.  u.  6.  &  (unt  loco  h^tjcdrs  Oldendcrp.  d.  ttt.6 
ii.  t.  &ttt.  j.  «.  z.}}hi  dicir;  c|uod  cen^cantui  omaibus  inoJish^iC' 
dcsp.  /,  idquodpuupenbiis  &  1.  49.  C.d,r. 

Racio  t  a'  a  qoia  tcfta  or,  qui  hcii  eum  exccurorcm  videtur  o 
mnia  dcdiise^fitic  quibus  id  otlicium  a Jiraplcri  ncquit ,  per  1.  ad  rm 
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mebiUm,&  L  ad  kgAtmn  f  de  procurdt.  l.  ff.  de  lurud.  om.  tud.  eu  de  of 
deltg,  loan:  lacob  i  Canibus  i.ff.  co«/«/rAf  «.jo^ubiaddit  :quodtfa- 
(^la^enditione  executor polsic  transferic  doicinium,  &  poflcflionc 
in  emptorcra  ,  quia  tcftatoi  in  cffcdu  dicit :  volo  quod accipJas  de 
meahacrcdi:ate,&  dcs  paupcribus,  fcr  l  denij^ff.  mterdum  ff,  depecuL 
leg.  Bart.  d.n,  6.  quo  incalu  alienandi  poieftas  nontaiti  a  teftatorc  , 
quam  nb  rpfa  Icgc  vidctur  roncelTa^Bart.  loc.cittn.  Sicutt  crgo  cx 
legis  permilsione  venderc  potcrt  Orphanotrophus,  &  allo  modo  a- 
licnarc,  /,  Orphano  C,  dc  Eptfcap,  3  Clmcu,  item  occonomus.  lo.q.i. 
Lobdti  C.  deprddtis  minor^  turor  &  curator.etiambonis  datus,/.  i  .cr  fin. 
ff.dtcur.  6o.  ddnd.Lpr£tor  (f.  ht^  ^  '  Je  bonii  auth.  lud.pofsid.  aliiqi 
lalcsadralnillratorcs.per/.yrv^  f  deltmt  Lfm.  C,  dc  cutAt.  fur. 

ff.fin.  &  (f.ftre  tn  auth.  de  Ecclef  ttt.  CoL  9. 

Itaqaoque  t  cxccutores  talcs  tcftaraentarii  vcndeie  vcl  pcr- 
murare  )o(l jnt  rcs  hircJuaiiaSjU  res  lcgara  vel  p  .cuDia  in  bcais  tc- 
ftatoris non  fucrit,  loannc^  lacobus  a  Canibu3,(i./.  (;(?«/w/a>.  w.  I7. 
qni  \n.  16  purat,cxerutorcmcavcreporscde  cvidionc  inbonisha:* 
redam.cxquo  raandatura  habct.  ConFcr  liarrol.  adL  alto  hxreicn.i  5 
ff.  dcaltm.&abar  Ugat.  ubi  purat,quod  promiflTio  dc  cviilionc^qnam 
bciunt  executorc5lccundumconUiciiKiincmciviiaiis,obIig«i  harrc- 
dQs^per  LJi ptgnn^  jffff.  depifrncra.taci.  Qnamvfs  a jr-         -  'nics 
exccutorcs  no  poHmt  vcndcrc,vclahcnarerrs  harrcc  .  ;..mc, 
SUBLIMlTANTt  Doflkores:  nifi  hoc  iplum  a  tcftarorc 
eflcr  cxccutoribusin  tcftamento  prroifsum,  plois^Ladd.  /.  alio  hAnde 
9»  u. non  pofsst^  Barrc^i  ad  d.  L  «.    &  5.  Covarruvjas  loc.  itt.n.  (-.lc  m. 
lacob.  a  Caoib.  loc.  ctt.  w.  rfe.  Dilcdus  rif.  7.11  2 .  Oldendorp.  t%t,t.n.  t 
Ad  quod  allcg#r  glofsa  tcxr.  tn  Lfi  quu  addecltnandam  C.deEpifivp. 
&  CUrtc.  qui  tamcn  icxius  nihil  ad  prupolitum  facit,  loqnitur  cinni 
dcexccutorc  LlniverfaIi,non  particuhui  <Scin  co  poccftas  CLncedirui 
a  legc,non  ab  hominc,uti  bcnc  ngnovit  EarcolJoc.  cit.  n.  |.  qni  prc- 
mdcadducittaliuro  tcxtumin/  pcn.C.quandodeLrctoopusnoneft.  & 
m  L  i.f}.  i.  jj.de  rebuseorum^inij^^ib  .^y  habciar^miod  va  car  a  jm.Tio 
^  rxdiorum  absquc  decreto,(i  dc  voluntare  patns  vclieftatoi 
[L-r,  q*Jod  luj^ct  alicnando  prrdio  nhqntd  mandaverir,  vcl  in  (ciM- 
mcnro  cavorr^^     Ubl  t  advcrtcndumiahcnationcm  ihi  Pcn'  nca'  ah 
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«ccucotc,leda  Cutatote.hsredc  adhll^ni.norcnnc  ur  ita  cx  je- 
exccuioit,i  ^  V  rorsircxecutotem  patticularcm  tes  1.*- 
tibus  evinc»  necefsatio  noi»  poi»it»-»tfcui  f 

r,riKn$illi.quihancfublimirntionerotcDem,c.mj 

^•'"''d  E  C  L  A  R  A  N  T  t  P  R I  N'  O :  uc  cKxaror  pf.us  r.a  tc^dcm 
rcquirctedcbcat,utipreh«tcsvcndat.  . 

non  fa«it,uttunchabcat  lccum  potefta,c«e.cmor.s.  Icjann.  facoK 
•«  it.  Nonenimporcmex?cutotpcrl.cc.v..am^Jianc(ct.am 
be^arn)  r.bi  da.am  vendc.c,non  reciuif.to  pt.as  h vte.Je .  D.leaa: 
tit  7  n  1.  pct  R  aiioncm: t  q^ii.-»  erlam  hbcra  voiai.tas  ,ia.meU«gen. 
daeft  dummodobonahdctaciat7.£KJ.r#rirt"fi''«//f''«[''»I5«"ol, 
»  ,  1  ut  autcm  cxccutoT  vendat  iiicqu.f.to  hiiede,  hoc  bono  non 
coneruit.per  l.^robibereftUmff  quod    autdam  L  creditor  4  Cjed,. 
HtJ  pmo.  i-arg.a  Simili  pcuto.  Nam  fi  debitot  det  vend.tot.  ta.; 
cuttatcm  aUcnaodi  pignus.  nonidfawcre  potclt.nifi  requUIto  pt.us. 
d-bitore.  Et  ipotcaatcalicri  d.uadolus  (empercer.rctut  cxclal>is 
p^r  l  iiedi>or  If.  Uuwff.nundaii,  idc.i-  D  Uaasd.n  ivHac iplam  41»- 
ftiokcm :  An  1  hztcs  llt  requ.icn  Jus.quando  cxecutor  vcnd.t'ta.>i;.t 
3ariolus  bc.fipecit.  n.  t^.ca:nqucp'enius  dec'.a:at,diccndo?  hrtc- 
(Jcm  nau  tan;itni  r0e  tequire  dum  tunc,  li  cxcru'ores  ifti  eircnr  af- 
sutopti  tanquam  boai  v^ri ,    l  ft  quu  arbnratuf  dt  V.O.  l.  Theopom 
piu  s^.f  de  iot,fraUg.  fcd  etiam  tunc.hahc  libeiam  potcftarcra.pcf 
d.l  Cred-tor.&  l.  i,f.quoddictturf  fiuntp'tuquamperIeg.  Talc.L.le' 
vatunt  tf.  deiruf.  lef.    hac  edUtaU /.  omnihtu  C.  deftcund. 

Rationcm  t  *ft<=r^  ia'ein :  q  lia  ilU  libcra  pQtcftas  oon  cxcla 
dlt/crf  toclu-iitbouam  ficlem  (^vuU  cund.  n.  i  i.^oSLtqui  is,  qui  facir 
claa>  iiUft.non  rcc|uiUc#eo,qiiipotcft  contradiccre,non  agu  boni, 
fcd  niala  fidc,  arcJ.  clam  pofsuicre  in  pr.  ff.  d^:  acquir.  pcfsefs^  L  prohibC' 
nf  cUvj  If.  quod  vt  aut  cUm.  Ratio  t  alia :  quia  pracfcncia  hjrredis 
poncttrabercexeciuorcsadnliam  reno  vcndcndam  vcl  ad  ve.idc  i 
dam  aiio  pictio,  Ergo  bacres  dcbct  rc.juiri ,  c^uando  cxccutor  cligit 
rem,quam  vult  vcndcic.  &  qaando  definit  preiiam,  ptoquovult 
vcndcrc,  ^r^J.yiiwrmdr/  feq.ff  de  arbit.  Neque  t  hisobftat.qucd 
prorpr:^j      '-arns      v?r»^  ndum,  no^*  tcncatnr  domi  iimr  ^rT  i 

rcic, 
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re,quando  vendic,Hcet  dominus  poflit  prohibcre,(i  vult,  L.vund. 
^.rtiAndjti,lfittbi  mundavero  eod.  tn,  &  quod  cxecuiorf  s  poflint  facc- 
c  invicis  hjcrcdiba? ,  &  /.  4.//.  dcjida  cojyimifsur.  hb.  Ergo  ipfis  eiiafn 
gnorantibus,  i.  qut  potejlff.  de  K.T.    Nam  t  ^3  hoc  rcipondci  idcm 
Bartolus  loc.  cit.  n.  i    cura  diftinftionc  :  vcl  cniro  illc ,  qui  potcfta- 
tcm  habct  res  alienas  vendendi.ca  n  habct  ab  hominc  Twl  ^  lcge.  Si  a 
egejunc  dcb^t  rcquiicre  paricm,  /.  a  Divo  jf.  in  yendmQneff.  de  rewdtc. 
dh  executore  &  tbi  Cjn^  C.  qtior.  dppelldt.  non  rectp. 

Siab  t  homine,tunc  illapoteflasf  ut  vcllcmpcr  voIunraria,ut 
in  procuratorc  (.um  fcmpet  polTit  cam  dominus  rcvocarc,  quando 
VolucriOtunc  non  cft  rcquirendus ,  fcd  dominus  ip(c  debcr  prchi- 
)ccc,ri  vult,  Lfitthi  mandaveroff.  ma7idjti:\'c\  ablnitio  volunraifa,po- 
leaauccm  necefsaiia^utipotcftas,  quam  dcbitor  dat  creditori  ahe- 
nandi j  &  tunc  t  fi  qaldcm  illa  porcftas  fuit  limitara,  ut  quando  di- 
xit:  do  rtbipotefiatem  vendenJia  tali  dte  in  ameapro  talt  pretio.is.  tuiic  non 
iequ5ri:ur  ci:atio  domini,ve!  admoniiio  (atquc  ita  non  poieft  iniel- 
igi,  /.  fin.  ff.fin.  C.  dclttr,  dom.  impetr.')  fcd  li  non  cllct  limi-atn  ,  tunc 
dominus  dcbcr  citaii ,  or  inl.credttort  &tbinot.D.(f.C.dedifirail.pig. 

Cilm  t  ita^ue  in  propofito  noftro  mandatum  cxccufcriim  da- 
tom  fuerit  vo'untarium,rclpcau  tcftacotis »  ncccrsnrium  auicm  re- 
fjcStuh^rcdis.nccramenlimitatum,  fcquitur,  quodhacrcsdcbcat 
requiri,  d.  l  credttor,uiC\  icftator  aliud  dirpofuerir,Carto!us  d.  n.  1 7.& 
l8*  vel  libciam  &  plcram  poicftatcm  conce'scrii,i<f  n.  9# 

Ex  q-o  t  E  Q  U  1  T  U.R.  P  R  I  M  O :  qnod  hattcs  cnntus  ad 
impcdicn  Jam  potcftaicm  cxecuroris  pcfllt  pro.cf.ari ,  &  cffcrre  fe 
pararum  vcndcte,&  deprc:io  fatisfaccrc,Di.cdlusrf/c?.  f*irf.  lo.w.;. 
Ita^ucporcft  diccrc,  oftctomc  paratum  vcndcic,  &:  dc  prctio  fatis 
faccrc  le-acariis,&  aliis,pro  quibus  executo.cs  vcndcre  volunT,tatj  a 
tcrminum  compc:cntem,&  de  hocdarcfidci  iufsoicsquo  faao  har 
ics  pr«fcrtur  in  vcndcndo  pcr  atttb.adboc  C.  de  litt^tos.  autb.  bocfi  de 
mtor.  C.  de  ptftior  Barrolus  loc  cit.  n  19. 

^SEQUITURtSECUNDO:  qaod  (\  harrcs  vclit  rci  ccr- 
t«  vcndiiioncm  impcdire  pofsic  dicerc,&  inclicarc,  aliam  lem  clsc, 
quim  vcnderc  mag  s  expcdiar,  arg.  l.  magu  puto  ff.  nepofiimjf.  de  reb. 
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m.  Dilcftus  m,  cdutei.  t  o.  5.  &  hoc  tunc,  qttando  non  vuit  tota- 
luerimpedirc  vc?nditionC!n,fcd llHus  rci taiJturn,tanccnim  dcbeto- 
ftcndcre^quo^  alia  res  fit,quac  magis  expedii;  vendi,vcl  magis  como. 
de  veadt  pote»l,ut  lic  cxecuto/cs  iu  ma\d  fide  canltltuat,Bartol.  diil. 
K.  i  9.  Non  cnim  dcbet  cxecutoc  piocedlcfc  ad  vcn^Jitionera  rci  ma- 
gDJcpro  parvafumraa  ,  fed  vendcre  potius  arquivalentem  arbitno 
boni  Viri»  loan.  lacob.  a  Canibus  jf.  J4. 

SEQIIITUII  t  T  E  R  T I O  fi  exccatoics  volnnt  vendcrc  vi- 
l&modico  pretio,Cfortcfui$  propinqais,r(>^^:  o^kcn" 
dcrehxrcqcra  po(sc,quod  alius  vcHt  emcremaiori,  vclUiilo  ptctio, 
uc  ficili  aliter  faciant,  conllituat  cus  in  mala  fidc,Bartol.  dici.  ».  i  o. 
Dik ^\[i%loc.ut.  ^.ubidicitth^redemproteftari&petercpolTe,  ut 
fiarlicitatio,  ar^.  I  fm  in fin.  If.  i.  ff.  de  minor.  Idquc  verurai  cll,ctiamfi 
exccutor  habcat  iiberampoccllaccm  ,  Bartol.  w.  13.  perKationcra: 
quiaJibera  voluntas  itadebcclntcUigi,  ut  tamcnbonafidefiat,  Ia, 
credkorjfy  Luclwff.  mdndAtt  fcd  illc,qui  rcm  magni  pietii  vcUet  vendc- 
re  pro  raodjco,non  faccrec  bona  fidejdco  nou  valctca  venditio,  8c 
poterit  revocari,  ibtd^  n.i^, 

SEQUITUR.tQUARTO:fi  h«res  velit  impcdire  tota- 
liter,ne  fiat  alienatio,  tunc po(sit  cfFccrc  pccuniara  neccrsariam  pro 
folvendis lcgatis, 4r^.  f.yjfj,/  )  C.deJur.  dom,i?npet.  Bau.d.  n.  i^.Et 
quod  h«rede  invito,5^  ad  latisfacicndum  parato,executor  bona  alt- 
onare  non  pofsic  Dilc^us d,  ».  j.  N^fi  f  ainplior  poteftas  cxecuto- 
ri  a  Tcftatorc  tribura  fir,  idcm  i&^lu.g.  Si  hatrcdcs  in  aliqua  ccrta  par- 
c  fic inftitaantur^ne  ullam  pr.Tterea  habeant poteftaiem,  atqac  rch. 
qua  omnia  Qpftsnon  reliHa)  diftribuantur  ab  cxccutoiibus ,  Olden- 
(orp.  de  execiit.  ult.  voLtit.  }.  Quo  in  caiii  alienarc,  &:  tara  t 

Jominiam  q  iampofsc:Tio"nem  transferrepofsunr,p.  Lfiquis  pr&hibu* 
erit  jf.  depublic.  Bartol.  n.  10.  ubi  ratio-.em  rcddit ;  qaia  teilacor  con- 
c.efsuci>  ;iccntiam  alienandi :  Scd  a!iepari(^  alitcr  non  poreft  ficri , 
Ergo  viJetur  pcrmitrcr<v:dc  plenius  ^po([\\hni  aieundem  BartoLb^. 
cit.)  Iia  iit  exccarut  pofsit  transfcrre  domitiiacn  dc  pofscfsioncm.et- 
lam  irivico  haeredc,  4r^.  /.  1.  C.quando  decretoopus  non  fjl.  loan.  Ja- 
cob.aCanibasw.  ^o.tnfin.jpct  rationem:  qujah«rcsnon  poccftfa- 
ccrc,  jginexcciiror  iny!r.;t  dcfidcriam  teftatoris,  4r^.  /.  fteo(f.i  .ff.  de 
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Ittr.  iot.  L  tum  paterff.  mcntdjf^cU  /.i.  An  auum  harrcs  dcpofscifione 
dilccdcrc  nolcos  cxpclli,vcl  cmptoi;  authoritaicludicis  immittl  dc- 
bcat?  vi  ic  eundemtfcirf.  n.  j  r. 

Qit;im  auicm  potcftcitcm  cxccutorcs  habccint,  cx  vcrbis  tcfta. 
mcnd  c'-lligciu^um  cft  antc  orBnia.  Nam  eorum  potcfta^  tota  dc» 
nendctexccnccfsionc  tcftatorls,  Quod  fi  cx  vcrbis  ilHus  non  fatls 
appar.at^trncad  Iurlsinterprctati'oncna,(icutin  orani  ncgocio,  con 
fcgie  iivv  cft,Oldfndoip*f/r  6.«.  f.  la  dubio  t  tan^cnpotcltas 
alicnandi  vel  vendendl,eriam  a  lurc  tribura ,  (\n  in  LfiquU  ad  dtdi- 
natiddw  C.  de  Eptfcop.  &  CUrtr^')  non  dcbct  intclUgi  de  potcftaie  libc 
la  &  ab(oluta,qua:  (ubindc  quibusdam  concedi  folet,  /.  fidei  covu  It- 
bcrt,  ff.  difidct  com.  Itlu  Lprocurator  cut  liberd  ff  de  proiur.  Itff.  de  tefiam. 
ntiL  (cd  dcbei  intelligi  dc  potcftatc  limita^^a,^:  importantc  arbitrium 
boni  viri.ut  vt  Lfideicomuiifs^ff.  qnamquam  jf,  dt  leg.  j .  r.  I.C  de  S.S. 
UcUf  loan.hcob. /audr.  n.  14.  Bartolus  adl.  alto  harede  n.  8.  (ubi 
tradlt :  qaod  t  ctiiin^  verbum  ftfwwiaiporrct  arbirrium  boni  viri, 
ficut  vcrbum  potefl.u')  mvAxb  m  •  o  poteftas  tributa  k  tcftatorc, 
quia vtrbaUgis  faciliuscxtcadi:  ,  ^  tam  verba  hominis.Myi.fmg. 
Mlff.^h  infi.  qui  tffiofn.  tut.dar.pofs.  qu  a  libi  imputare  dcbet  homo  , 
auod  mcntcm  fuam  datius  con  cxptdsit,  Farinaciusi;;/M^wf;3ri>/;|. 
C.  151. 

Exdi(!\istp*tct  rcrponfio  ad  qu«ftioncm  propofitam :  quod 
cxccutor  vcl  omnino  non,vel  non  nifi  rcquifito,  6c  afsiftcntc  fibi  haf- 
rcdcpofsit  vcndcre,  <k  aliis  modis  alicnare  rc$  harrcditarias.  Si 
crgo  iuxta  rcgulam  fupra  n.  8.  formatam,  cxccutor  non  poreft  ven- 
dcrc     haercditari2s,ut  fatis  faciat  creditoribui,  &  Lcgarariis ,  fcd 
audiridcbct  harre5,ciquc  in  vcnditione  praefcrr^  qnanto  minus  vcn. 
derc  poterit  rcs  haercJitarias,  fi  nulla  debita  vrl  legata  pric. 
ftandafupcrfunt,  fcdrci  nfidnneadnemincm  alium, 
nifi  ipfum  haredcm  fpcdant  ? 


Ucrum  Tutores,  curatores,  &:'exccutoresTc- 

ftamcncarii,  porsioc  peccrc  raciooc laborum 

ruorucnSalarium  ? 

Summariat 

1  QuU  luru  in  tutorihus  &  curatortbfu  f ' 
X  Cur  de  iure  communi  falarium  peti  nonfofsit  f 
}  Ntft  fiteiconfluutnm  f 

4  Plures  amphationes  &  Itmitatmts  rcmifsiy^» 

5  Difpofttto  iuris  Bavarici. 

6  Esnsdeclaratio. 

7  Exectitores  tqni^arantur  tutonhuSy&  lucrum  nuUum  percipinnt. 

8  Ntftinte(la7nentorelinquatur. 

9  Outd  in  executoribtis  piarum  difpofitionum  de  iurc provifum^ 

QUid  t  in  tutoribus  &  curaconbus,  ofiendi  in  rra£knt.rfr 

tut.  &cur,  tit.  7.^.  5.  de  admtnift^&peric.  tut.  w.  l  J9.  ubi  re(p5- 
di ;  qaod  tutor  finira  tutcla  &  adminiftradone  (uaf  rion  pofsit  lalari- 
um  pctere,  Guido  Paps, decis.  Gratianop.  ^i.n,  i .  Ratfo  •  q jiat  tute 
la,uc  rellqan  muncra  Civilia.ex  laa  narura  eftgratuita^quia  non  ho- 
nos  eftjfed  onus,cav]ne  tutcta  lucro^a  efle  potjus  pupillo,quaa)  tuto- 
ri  dcbet,  tutor  enim  lucnun  facere  ct  tutela  non  debcr,  l.  qui  ne^oti^ 
dttonem  58.  inf.  pr.ff^de  aimin.  &ptric.  tut,  Wcfenb.  n.  4.  ffjt  tutelis. 
ra  ioaliarquia  tuiofesgcruntmunuspernjnale,  absqne  detriinento 
anrerogarionc  (ui  parrimonii,D«.w;;.  hoc  tamcn  t  LI M ITATUK.  • 
nifi  falariiim  Ut  ei  conflicuLum,  text.tn  Latutoribw  ;  \  Jf.fff.  ^.r.nam 
ex  iufta  caufa,  puta  propccr  inopiam  ,  pcrcgrinationes  Itcium  caufa 
rubcu:idas,&c.  falaiiiim  tutor»conftirui,aadorfrarederietoq;  iudi- 
CiSpo'C  V,  Xrcfcnb.  loc.ctt.  Duar.  r.  6.  inpr.  Guid.  Pa^^a:  tocctt. 

V  dc  t  hanc  ^uiftionc^n  n  cn  ns  traaatiirn  apud  D.  Paltha  a,- 
tit.  \  prditts.nfol.       ubi  rcga  am  per  d«as  ar»  pltmiones  &  /cpce  n 
imiraiioivjsdccfa  at.  De  lurc  Eavarico  h*c  qtiscftio  clarc  aeiiiiiia 
cil  tit.s.arttc.  sJivs  vcrbis. 
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^nff^tc^cif/  bap  ci  bcreniiutT.3chit;rUcf)c9vccftmui{j/  aufi  rc^ficl)cn  1 
^rfacfjcn  vn^cn.fd)ii(^iaun<;.ii  tic  cr  fur^ictriUtt/  crfti|Tcn  n?ur:)cr/  j 
cl)cr  vcrlVirbc(/v£vKir/£)\cDl;cb/  vn^  n.irfc^ulM^cn  ijjrctvanvurDcr  ^ 
tcrwvU^en.  foilc  dujf  fcin  vcrflcrkn/c^cr  iib:rcrai;:j/  i{\mc  e^cr  fcincn  ; 
^rbcn/niicl)lH'fcf)affcnKit  il;rc«Tcrn:Cijcu^  &cji  rupillfn^8ran&itf/  I 
tiinn  auct:  y\)a[t:x  ^Oiuf)/  tiirc!)  t:<  PiTc^*  mDcr^icrrclKiiSvcun^/  | 
(Mc  c^&annbiUut  fci)u(^t^)o^cr  M  C6(  vontI;ncn/^cr^cb::l;.riuicb  114^, 
tcfd)c^c/ic^<e  S^xiH  rtrujfctt/ctn  ^chl^rcnuc^Bcrcl^ruu.i  o^cr  ^r^ 
^him  ^cr  gcf)iUnin?0?ubc/^crjicIytunj/VnnD\gir3/ijc3cbcn/  oDcr  ' 
tiixd)  &tci::'bri^fcucvfcnnfAuia)i)u*  ^ocrniun^crfcci;  iiiuvctnuti}  Dcr 
S53ormunDfcf)it  jft  feldjcr  ftuifftiacr  QDctvl;ruu3  rcni  cjlcf  rt^aCcn» 

C  ^^amv.s  t  Cigodc  iutc  civ  l* pcr  l  a  tutcnbr^  jj  ulc.  ff  de^dmi' 
nifi.&pmc^tut.  &c.  cutori  pro  fub  Liboribii$,ra!arium  nullum  dcbe« 
lur;  Mcnoch.  dtsrhit,  5 1  i.w.  I  -nliud  camcndciurc  Bavarico,(ut 
tutortjvclcuracori  pro  quaHiaic  p^trimonli,cojuuiom's,  pupilli,& 
lajorum  ralarium  prscftctur^proptCLcabcnc  difponicur,  quia  i^cmo 
graiis  infcrvire  tcnctui  /.  fcnuU.  CM  nectfs  hxrcd,  tnflit.  Ciavct.  yQluw. 
jcj/jf  4JJ  n.  prxrcrtimvciohuiusmodiralariumdcbcrur,  quan- 
do  tu:orc$  velcuracorcs  pcregtc  proficifci ,  vcl  alias  multos  laborcs 
fuiliaerc  debcnt.  Damhaud,  tn  patrocin.  Fupilltit.  de  tut.  &  curat  tiitrcu 
dt  C  unic.n.g.  it.&  i  ^.Me^wrh,caft!.^i  u<nt,  6.  Itb.  x.n.j\.& fcqq. 

Ex  fcTolutlonc  prlorls  quaeftionis  faciHs  vidctur  efrc  rcfponfio  ad 
poftcriorc  quiaf/kpc  inrcr  fc  a^quiparantur  tutorc$&  cxccutorcs.Et 
quod  ifticxccutorcs  regulariter  hicru  pccuniariuno  c6fcquatur,tra- 
^ic  in  tcrminis  loan.Iacob.  a  Canib.  tn  tracl.dtexecutaUt.voin  i^.fcrl. 
fi  i^uu  Titio.  f  o.  dc  L^.  i.  firailiicr  0!tf  cndcrp.  in  ftmtU  tratt.  m.  j.  d: 
lejUmtntariisexecut  n.7  his  vcrbis:part«cularcscxcaitorc$,aliascon*  | 
fucvcrunt  dcfignari  a  tcftatorc,ut  nullum  pcrcipiant  commodum  r  ci 
quam  diftribucrc  dcbcnt,  nifi  tq^^^d  fortcmunufculum  ci^rro  ob- 
fcquio  prxftando rclinquaiurin  tcP.amento,ut  tanto  fmt  diligcntio- 
rc$,<Sc  hos  vocant  meros  exccutorcs.  ^ 

Quamvis  t  autcm  cxccutorcs  dirpofltionum  profan^rnm  pul- 
sinthoneftcaccipcrcaliqodhonorarium:  tamcn  exccutio  piatum 
diipofitionum  debct  ficri  gratis,  /  nuUi  lyfi.Vtu  ramtu  C.  dt  tpt- 
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fcopi^&Cler.  Sc  aullatii  lucru  n  dtbccexecutoci  m^^i<:TcLfi  quis.  49. 
jf.  i.  Co'  eod.  ira  ut  c.tleftcs  iracaadias  a  Inftiniftfacort s  tales  exfpec- 
tiire  debeaat,G  quiilecunqiie lucram  cx  hiiiusmodi gnbcrnaiionibus 
fibimer  acq.ii^ierint,vcl  (1  hoc  coa^micti  ab  a!io  conrenfcnnt.  l.fiquis 
49' ff  Epffcop.&Clerh.  H  cclant  vcrba  legis,&  legislaiotis,(cd 
nonomnes  capiunt  vei:bum  hoc. 


^^.STIO  XLIIL 
Ufrurn  ha^rcdcs  adminiftratoris  Conveniri 

polsiac  poftrcmifsioncrnracionum  rcliquorumquc  fa* 
dUm,  &  poft  elapfum longiftimum  tempus^ob  pecunias  ab ad- 
miniftratore|  cxa<fla5 ,  &  in  proprios  ufu$  cgnvcrfai.j 

Summaria. 

I  TalliSpecies. 

z  A.Ttones  mtenuu^&  an  rect^  cumulatA } 

J  An  m  propofttofunddta  ? 

4  Exceptio  aclimts  non  cofniet:ntis, 

f  yin  hAYes  admmt^ratoiu conventripofiit  f  &quani$  ex  dehitg 

deftmclt  ? 

6  PublUo  iHdicio  conventi  > 

7  j4npre:ium  tn  ho^iorum  vcnditorum  locum fuuedens  drre[iari  i 

8  Exceptio  prxfriptionis^ 

9  Anfitfundata} 

t  o  Exceptio  Itberattonts. 

1 1  VerLt  Uberationis. &\ll 

I  }  Ra^ian  bHs  rmtfsif  qutd  remifsum  ce^^fauirf 

1 4  \n  aiminijlruttone  prdtmta  c  an  e:i^m  dj.i^  r\ 

I J  EtpccuniaexaHa  ? 

i  €  P  -  vfrba  vnpla  &gcneralia. 

1 8  ^dnnmihatorts  hberationcfaaa  tcmnttir  adbuc dt  dolofd 
 aiminiftrattone. 
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1 9  Et  quorum  fcicntid  hdbert  non  potutt. 

10  It  qudt  exegcrunt  dtque  in  ufus  fuas  convertertmt. 

21.  EtUmfirehquaquocj^futrimremtffa. 

21.  Verbisamplkyi^.i^* 

25.  B.e(ponfio  ad  rationes  dubitandi. 

2tf.  Qutdfi  omniafuertnt  remijfa? 

27«  Quidfirattonesfuerint  fuhfcrtpta? 

28.  ConctliAtioL,  Creditor  ll.  Titia  ff.  de  Hb,  !eg.  r«w  L*  Aurelias 

(r.M«via  tf.  eod. 
2^.        Ct  Prtnceps  remifitonemfeccrit? 
jo.  Difcrtmen  inter  pecHntas  Camera  &  Ecclefia. 

QUidamt  granarius  In  annis  i^oo,  itfoi. &  i6q1.  capiralia 
quKdam  fuse  adminiftratianis  a  debitoribus  accepir,  &  non  i- 
terum  elocavit,  vel  fub  ufuris  ctedidit,  fed  in  propriam  utilitatem 
j  converiit,  &c  nihilominusca,  reteniis  prionbus  noromibus  debito- 
1  rum,rationibus  fuis  inferuit,arqueulurasipfeusq;  adannum  i6ii. 
perfolvit.    Poft  obitum  eius  fucceffbr  in  officio,  qui  cenfus  vel  ufu- 
ras  ideo  conquircre  non  potuit,  quia  dcbitores  rationibus  in  ferti  par- 
tim  fnortuifucrunr,aliiauiemleiafn  folvKfe  aiTeverarunt,  incepitt 
convcnire  hacredes  granarij  uttlt  allione  de  rationtbfu  dtflrahendif,  &  fi- 
mul  aLltonc  hypothccarta,  petendo  bona  a  granario  reli6ta,vel  preiium 
eorum.ab  harrcdc  venditorum,apud  emptorem  arrcftari,qu«  cumu- 
latio  permilTa  videtor,per  tradita  Mynlingcri  i .  obf  ^g.  &:  urraquc  t 
aftio  ideofundata:  perfonalis  quidcro,quia  granarius  dcfundus 
propriafuamanu  libris  cenfualibas  acccpta  capitalla  infcripfit,  &: 
tamen  racionibus  non  inferuit:  fuftidt  autem  adfundandaro  hanc 
aftionem,  ouodadminiftrator  rcs  domini  lui  interceperit,  fivc  dolo 
five  etiam  nne  dolo,  Oldendorp.  c/^j?.  4  4(ff. j^.  ^.2,        L.  r.jj^  22^ 
ff.  de  tut.  6  ratton.  diftrah.  ubi  c go  q.  s  ».  1 25.     1 1 4.    Rca^is  ver6 
propicrcarquia  bonaadminiftratoris  tacitc  funtdomi  ^orarione  ad- 
ralniftrationis  obligara,/>fr  /.  i .     2.  C.  dc prmkg,  fifii.  Wefenb. «.  4. 
ff.  tn  qutb,  caafpt^n.  vcl  hjp.  tactte  contrah.    II  i  ics  f  granar'i(vcl  hx- 
redis^opponebatprimomepri^?»^^;  acltonif  non  competctitif.  eo  quod 
,  hxtcs  cx  dciidoj^efundti  non  tencatur,  &  quod  accu(at':o  derefiduis 

  ^  ^  con- 
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 _^  

contra  ipfum  non  procedac,  Iccm  quod  adlio  dc  raiionibus  diftra- 
hcadis  contrahacredem  adminiftrac^risnon  dctur,pfrfm.  tn  L.  i,jf. 
penult.ff.  dem.  dtftrah^  Verum  t  pra^terquam  quod  Kic  non  verfcraur 
iii  accufationc  de  tefiduis ,  &  quod  non  agatur  ad  pcrnam,  fed  tan* 
tu  n  ad  id,  quod  domino  abeft,  noti  jttris  cft,  quod  hacrcs  ex  delido 
defiindi  tcncatar,  fi  quid  cx  eo  ad  ipfum  pcrvenit,  /.  unica  C.  ex  detiil. 
defunHt  l.m  bdtredem  ^.ff.diCdluniniator.Sc  quodt  pcenareperundarum, 
peculatas,  &  dc  refiduis,  eciara  ab  haercdibus  exigi  poflir,  /.  2.  C,  ad  L 
luLpeculat:  quia  in  his  principalis  qua^ftio  illata  pecunix  raovetur, 
Lfff.  ad  L  luLpeculat:  cuiusmodi  etfi  cx  dclidlo  nafcantur ,  non  raro 
tamea  ad  harredcm  trainfeunt,  /.  Luciw  9.ff.ie iur.  fifc.  L  camfalji  f  2,^ 
odL  CorneL  defalsj.    ff.  decondilt.  furtiva^  Irao  fi  hxres  non  eftet,ni- 
hilorai-nus,  quia  bonagranarij  tacite  rationc  adminiftrationis  (ut  di^ 
dum)  Kypothecata  ad  ipfum  cum  fua  caufa  &c  onerc  pcivenerunt,  c« 
ex  literis  5.  ext.  de  pignor.  U  Si  dehim  12.  c.  dt  dtftrait.  pignor.  adionc 
reali  convcniri ,  vel  t  pretiura,  quod  in  hypothcca  fucccdit  loco  rei, 
faltera  in  fubfidiura,  tcfte  KmmznofinguUr:  6ij.  Neguiantiopm.  5. 
depignor.  memb.  i.».  48./.  95.  Bcrlichio/*  i.conclHs.  yi,n.  48.  arre- 
ftari  poteft. 

SECUNDOf  obiicicbat  hacres  exceptionempr^fcrtptionu  j  dr- 
cendo :  quod  non  tcneretur  poft  clapfos  50.  annos  /uper  fadlo  de- 
fao6ki  rcIpondere,&  quodulcra  30.  annosde  crrorecalcuh*,  &  ratio» 
num  agi  non  poflit ,  Hcigius  q.  20.  n.  35^  foL  2  80.  MiMinoz.  deratio- 
ciniiscap.  25.  co  quod  tempore  30.  a  moiura  cuiHber  adioni 
pracfcribatur.E.  contrario  t  alij  volunt,  quo J  a  Iminiftrator,  cum  fit 
inmalafidc,  necper  jo.  annos,necin  pcrpctu  ra  huicadioniprae- 
fcribere,&  quod  ncc  haetes  admtniftratoris  ex  fua  propria  perfona  a- 
dionide  rationibusdiftrahendispfsefcrtbere,  &  fea  rationibus  red- 
dendis  hberarepofllr,e6,quod  fitfucceflor  viriorura  dcfun(ai,&  te- 
neatur  cottfcientiam  defunaii  cxonerare,  poi\  dectf  fenat.  Genuensi  de- 
cif  10.  n.  iz. &l].itemdectf  203. 4.  &  5.  idcra  Munnoz.  loc.  cit. 
n^  27.  ' 

Sed  hoc  loco  non  eft  fubfiftcndura  quiaerror ob  id,  quod  no- 
rainaantiquoruradebitorura  adhuc  rationibus  infcripia,  &ccnfus 
vclufuragufqueadannum  vigefimum  odavum  iolutgfuiflcnt .  non 
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pomit  dcprchcndi ,  neque  defedliis  notari ,  ut  ita  non  valcnii  agcre 
non  cucurrcrit  pra-fcriptio ,  arg.  1. 1  ^fjin.  C.  de  dnnai  except.  auth.  nifi 
tricennale  C.  di  bonis  maternis  &  ibi  Pinellus  n  42.  i  quo  tcroporeufque 
quc adannum  quadragefiraum,  quo  liaetcs  fmc  inicrpellatas,tantuni 
12.  aoni  effluxerunc  Taccndoquod  rcccirus  Imperij  nuperus  prx- 
faiptiones,  remporc  Bellidccurrasjn  caufis  dcbitorura  refcindar* 

T  £  R.  T I O  t  oppofuit  hxrcs  exceptionem  remisfionis  livc  hberd' 
Uonis  faStx ,  co  quo  J  rcliqna  dcftin^i,  ttvZmvtiUft/p^  diverla  dc- 
trcta  fucrlDt  remiflii.  Nam  in  uno  dccrcto  habctur  :  t  l^t  tttt  1 1 
ollem  bt<  ^erfcrft^utf}  t^r<^  »<rffcrben<n  ?\)?ann<^  f)v<ntm<tft<rcp } 
r<cf)nun5/nad[)3<la(jcn/fonbcrn  ancf)/tva6'  it)r  ©cfetvchr  9)?.  i  •  9t. 
4<n  t)<p  3<tra3n<n  (£a(?<namvf  i  im  fXcjt  iHrb(t<b<n/allc€!  nacf)3<f<^ 
i  |<n  tvorb<n/  quac  vcrba  iunda  fcqucntibui  funt,  fatis  ampla  cmpha- 
1  tica  &  pracgnancii*  In  aHo  autem  dccreto  dc  dno  8*  'an*  Anno 
'  4^.  t  fca^  tf)r  l)<r  ^ittib &c^ aftcn R.  iXcfl au^  ©nafccn  nacfjgcfaffcn/ 
tnb  Un  •)>p<vjc^^^crwalfcrn  bcfof;lcn  tvorDcn  /  ^ap  fcinc  Q5cl;aufun.j 
»ni>  Oortcn  /  ttcWx  juvor  ju  t?cr(auffcnbcfo^(cn  mrt>m/  tf)r  »<rb(<i-' 
ktn/tni  |ic  btc  ^crtViXfcr  \i)r  iaran  von  t^rcr  gurfl^.  S)urcf)(.  trc^cn 
<<tncn  Simrag  tt)un/ v>nb  |t<  &armtt  nacf)  bill!c()cn  ^Otn^cn  fc^a(fcn  m 
Walfcn  (affcn  follcn^  Ex  quibus  vcrbis  dcprchcnditur ,  quod  non  tan. 
tum  rationcs,fcd(Sc  reh'quj  omnia  in  tantum  fuerint  rcmifla,  ut  nul- 
lo  modo  quo  ad  domum  &  hortum  vcitari,vcl  inquictari  dcbeat. Vi. 
dcricrgo  poflTct  omnino  abfolvcnda,  pracfertim  quod  Jgatur  dcra- 
donibus  praterttu  6c  non  futuris. 

Quamvisenira t  lunc^cum  adminiftratori  rcmiflx  lunt  tantum 
rationes  (pracfertim  faturacadrainiftrationis)  non  hocconfequatur, 
ut  lucci  faciat,quod  apud  eum  cft,fed  id  tantum,nc  fcrupuiofa  inqui- 
duo  Bat,  h.  e.  ut  negtigentiae  ratio  non  habeatur,  fcd  tantum  fraudi- 
ura,  l.fi ^ervM  i  gy.  ff.de  Ug.  t.  Sc  reltqua adhuc cedderc  debeat  d.  l  a- 
liud  caracn  eft,in  admmiftraclone  pracicrica,  tunc  t  cnim  quando  li- 
j  bcratio  verbis  amplis ,  &  gcneralibus  rclida  fuit,  pracfumitur  rehfta  i 
liberatio  ab  adminiftratorisetiam  dolo,McnocJi. /ifc.  4  prafunipt.i6^  j 
n.  1 1 .  praetcrea  ctiam  a  rcliquis,  per  i  fi  quis  rattones  inf.  ff.  de  Itberat.  le-  j 
\gat.  H.  tbtd.  n.it.    Quo  t  facit  textus  tn  i  creditor  jj.  Tittaff.  de  liberat.  ij 
Uegat.  ubi  cum  quis  noflet  rationcs  rcpofci»  quacrebatur;  an  fi  quo:  pe.  ; 
1  Kk  2  cunia' 
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cunia,apud  cundem  ex  tutelarcmanfilTecpeti  ab  eo  pofliL?  &  Relpp 
dit  I,C.  aihil  proponl,cur  non  pecunia,  quae  apud  tutorem  maneret, 
relifta  videretur.  Qaodin  t  propofito  tauto  mngislocucn  habet, 
quia  nontantumr4na«e/fcdetiare//<j«<i  remi(rafiint,cri  a  Miro-^fwm^, 
&  eo  adfe(9:o,qiiod  domus  &  hortus  ipfius  manere.  tWt  (f>r  Uiti^iW* 
ttdi  jCfd&C^*"  foil</qaod  idem  eft,a:  fiModeftinus  diceret,w(?/(?  qudjh^ 
onm  jim,  pix(ertim  q  lod  rationes  dudii  reddiia?^  &  (uLepta:  fuerinr. 

In  conrrarium,t&  quod  his  non  a^tenris  difticulter  fc  haeres  a  re- 
fufionecapitalium  iftorum  liberare  poflit,  facit,qiiodgranariusiile, 
dum  capitalia  rccepit^  &  antiqua nomina  in  rationibus  expreflit,  vel 
dolose  egcrir,vel  quiaufuraslblvit^&  feipfum  iuumq;  nomcnratio- 
nib  js,non  infeniir,ad  minitnum  in  culpa  lata  fuerit. Adminiftratores 
t  autcm,etiam  liberatione  fa<fta,adhuc  tenentaf,fi  qui  dolo  egerunt, 
vel  mala  fi  Je,/.  quidam  decedensff.  de  admimfirat:  tuuMahoz.  demtoci' 
niisc,  f.  w.  13.  hU,^QchivLs Itb. 4, prdfumpt,  id^.w  r.  ubi  n.  tf.idcBn  efle 
dicit  in  laca  culpa  ^&n.^.  extendit;  etiamli  vcrbis  muhim  amplis  & 
generalibus  lega  a  fit  liberatio ,  quod  adhuc  non  pr^rfumatur  libera- 
tus a  dolofa  adminiftratiooc.   Quaiu vis  aatem  ambo  loquantur  In 
terminis/«r«r^  adminiftrationis :  lamen  f  hoc  loco  id  quoquecoa- 
currit,quod  remittens  nefcivcrit,quod  eiusmodi  calliditas  intervene- 
rit:  hberatio  auiem  relida  adminiftiatoii  de  jam  geftii,  &  admini- 
ftratis,quoru  fcieniiam  dominus  habere  facile  no«  potuit,non  cotn. 
prchcndit  dolo  gcfta,  /  Aurelto.  in fin.  ff  de  Itberat.  legat.  Menoch.  dji .  1 . 
I        Pr^rerea  t  ,fta  excantianon  eft  mcrum  refiduum ,  fcd  vel  exa- 
aum,  vel  acceprum.  &  apud  granarium  rcfidens  capitale.  Raiioni- 
bus  aatem  rcmiflls,  ea  q  lac  adminiftrator  excgit ,  &  accepir  rcmiflk 
ci  noti  vidcntur,/.j^«4/./.rm4  2.f  deltberat.  Ugat.  l.fiquis  ^lfin.  if 
ff  eod.  1.  domtnns  ii^.firt  ff  depecul.  legM.  l  fifervi^  ff  de  lem  i  quia 
quac ita  cxrant,  divenaluai  a  rcddinone  ratior.um  :  quia  hx  verfan- 
tur  m  illis,qvia^  expenduntur,Hcinricus  Hahnius  adtit.  ff  defiberatJU^ 
gat.  n.  3.  Huc  faut  fingulariter  textus  in  /.  ^nreltus  28.  ff.  Utttu  ff  de 
Uberat.  Ugat  ubi  in  termini,  habetur :  q.iod  racioMibus  remiflis  non 
cenfeatur  id  rchftum  ,  quod  adminiftrator  cx  no  rnnibus  exadis  in 
fuos  ufus  con vcrtir,  nifi  praefumpdo  cefuitct  ex  afFrdu,  veluti  fi  auis 
patrifuoremiflloncmfegffct^adqMem  .exrun.  G^hjfreZ 

  quod 


vs 


quodliberatiogeneralispatri  tada  cootincat  libctationcm  rcliquo-] 
rurn,  fccus  in  extraneo.Si  opponatut :  f  quod  in  proporito  non  tan-  21 
tum  f4fw«wXed  ctiara  reliqux  fucrint  rcmilTa^Refponderi  poteft,quod 
etiaTi  reliquis  teminis,  vel  lepatis,  non  contincatur  pecunia  jam  eia- 1 
da  l.OfidiHs  ()7,Q.dcUg.i.L  pt£dw^i.inpr.  ff.de ieg.].  ubidicitur: 
rcliquis  legatis  pecuniam  legatam  non  videri ,  qu«  a  colonis  exafta, 
&  in  Kalendarium  ,  in  cadem  regione  verfa  eft.    Illa  crgo  pecunia, 
qiias  apud  adminiftratoiem  reman(it,rf  pofci  poteft,  /.  ylurelm  2.i.ff. 
M^vta  4.  ff.  de  Itberat:  legat.  l.  domtnw  i]/ff.final.  ff.  de  pecul.  leg.qwa  li- 
beratiorehdka  adminiftratotireftriRgiiui  adipfam  caulam  ,  ncmpe 
adminiftrationis.cui  adfcribi  non  potcft  res  poirelTa,  &c  occupaia  ab 
ipfo  adminiftratore,  Menochius  n.  1 1.  qui  t  n.  21.  ex  mentc  aUorum  i 
tradit,quod  verbis  ctiam  amplis  &  gcneralibus  non  cenfeatur  rcmif^ 
fiis  reliquatus.  Neque  t  His  obftat  primo:  quod  fupra  di6lum,Prin 
cipem,  &c  ejus  Cameram,  amplis  vcrbis  ufos  fuifte.   Non  cnim  dc- 
funt  ex  D.d.  qui  volunt,  quod  ctiara  vcrbis  generalibus,&:  amplis  no 
cenlcatur  reraiffui  rcliquatus ,  uti  videre  eft  apud  Mcnoch.  loc.  ctt,  n. 
ii.mfin.  Munnoz  n.  5.  praefertim  fi  t  adminiftratio  fuerit  dolofa, 
per  tradita  Munnoz  w.  r  <.  Jvfenochius  w  10.  Non  t  obftac  lccundo 
quod  adieftum  fuerit :      foll      tit  ^tWn  Ui^  ^Jntraj  8<(cfc<l)<n/ 
Nam  fi  quis  ^iQ\\\h\i\uut  quAfito  admmfiratort  nonfierit,  nihilominus, 
fi  quid  dolo  fccit,  aut  fi  res  domini  apud  eura  fit,  eo  nomine  convc- 
niri  poteft,/.^m//a  lo.ff.fff deltberat  legat  Menoch. n. i  z.vidcMun- 
noz.if.5.  ubi  ait;  verba  illa  volo  admtntfiratorem  non  poffecogiad  rattonts^ 
nec  quo  vis  modo  vexariy  vel  tnqutetari,  adhuc  non  Ibciafi  a  icJiqais ,  in 
poteftatc  adminiftratoris  cxiftentibus. 

Non  obftat  t  tcrtio  :  quod  omnia  fuerint  remida ,  qua:  dcfun-  ic 
ftus  reiiquabatur,per  textura  tn  /.  ^urehus  ff.  Mdviaff  d.T,  ubi  cum  tc- 
ftatrix  ufa  fuillct  his  vctbis :  rattonem  tuteU  a  lultanopofit  nolo^  eoq^  no- 
mtnecausa  omni  Itberatum  effe  volo  ^  quacicba;ur:  an  fi  qua  pccunia  cx 
tiitcla  apud  eum  reraanfit,  peti  ab  eo  poflit  ?  ad  quod  refpondit  I.C. 
Scevula,  nihil  proponi,  cur  pecunia pupilli  apud  tutorem repofita, 
legafa(vel  remilla)  videretur,  Mcnoch.  w.  u.  vid.  Munno/..w.8  ubi 
tradit,virtute  legatrs  reliquorcm  cenleti  tantum  r«milTa,quar  a  tutorc 
rationc  doli  prxfumpti,  &  culpg,  etiam  lata!,in  oraittendoconimi(» 
'      "  Kk  3    fa',cxigi 
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f      exigi  poteranr,  modo  fadlus  non  fuerit  locupletior.   Non  obftat 
27 ;  t  quart6:  quod  tationes  fuerint  rcdditac ,  &  accepratae,  Eacnim  rc- 
miffa  non  videntur ,  quae  in  rationes,  quas fubrcripfic  dominus,  non  I 
^8  funt  illata  /.  Ucm  ii.f.d.T.    Ad  t  tcxtum  in  l.  iredttor  refpondet 
Heinricus  Hahnius  adTit.ff^de  Hberat.  Ug.  n.  3.  rationem  iplam  fua- 

' <Jere,quod  delcnda  fit  partlcula  nont  c6  quod  per  incuriam  Typogr a- 
phi  ftierit  inferca.  Noa  enim  eft  probabile,  duo  refponfa  ab  codem 
I.G.dimanata in  codcm individuo  admodu  fibi  advcrfantia  rcpcriri. 
Alltcr  Refpondct  Jvlunnoz*  r. 5,  de  ratiociniu  n.  1 2,  in  ff.  Mjtvia  idco  rc- 
liqua  noti  ccnfcri  remifia  ,  quia  noodum  fuerat  a  debitorc  pecunia 
reliqua  petita,ut  in  l  credttor  d,ff.  Titiaff.  de  Itb.  Leg.  jam  fucrac  per  te-^ 
ftatricem  petita  pecunia  reliqua ,  nondum  tamcn  ci  foluca.  Quic- 

29  quid  fic,  t  ^^'^  Sereniflimus  Princcps  h  ^ rcdi  fingularera  gradam  fa- 
cere  voluic,beneficiaautcmPrincipis  latiflime  explicandac.  oUw.  16. 
i  ext.  de  V.S.  c.  cum  dile^H  6.  ext,  de  donat.  /.3  /.  de  conjlit.  Princip.  faltcm 
I  qiifltcnus  concernunt  jus  Principis  conccdenris.  rion  jus  teruj,  Canu 
ad  Reg. odia  i^^dell  I.  inS.  Wefenbecius n.2.de conjltt.  Prtnc: td. 6. C  de 
divers.refcrtft.  Infupcramplis  &  gencralibus  vcrbisufjiseft  ,  vide 
Menoch.  ».  i  f .  i^.  nolcbant  doinini ,  prxfertim  proptcr  merita 
haeredis,&  quod  ejus  familia  domui  Palatina;  ultra  fcsqui  fcculu  bo- 
nafervitiaprxftitiflet,propcer  concurfum  harum  circumftanciaium 

30  haercdi  omnia  adjudicarc,(ed  difcrimentfaccreinter  proventus  Ca- 
'  meraks  &  Ecclcfiafticos ,  ita  ut  quod  Camerx  debebar,  remifsu,  ca- 
picalia  autem  Ecclcfiac  rcfervata  intelligcrcntur,  pcr  Rationem:  quia 
Princcps  no  pracfucnitur  velle, quod  non  potcft :  Ecclefic-e  autcm  ca- 
IpitaliaPrinceps  fccularii,  qui  corum  vel  adrainiftratio  icm,  vel  u- 
,  fumf:  cx  difpcnlationc  S.  Pontificis  habet,  rcmitrere  non  pot rft,ufu- 
jfruftuarius  cnim  debet  fuftantiam  rci  (alvam  confcrvarc^&:  a  irnini- 
Iftrator  non  poteftrcrafuac  adminifttationi  rclidtam  prorfus  p  rdc- 
rc,  &  donarc  /♦  3,/.  2.  ff  de  S.  C.  Macedon.  Atquc  ira  ju  Jicatum  faic, 
'  X  8.  lulii  1 65  4.  in  caufa  E.  H.    Confer  cum  hac  quajitone,  quxfcrifti  n. 

t^.dr  8ft  de  negot.geL 


An  cmptor  domus  condudlorcm  cxpcllcre 

pomc,  quo  remedio,  &  intra  quod  cempus, 

Summaria. 

I  Rxria  dubitand$,  &  qui  fucceffom  tcneanm ftare  locatiom  ante- 

cejjoru  f 

t  EmptoT  non  teneturftare  locationi  venditoru^  3*  ratio. 

4  ^ecalijyquipotius  jus  habenty  quam  condutlor . 

5  Septem  cafw  quibHs  emptor  tenetur  ftare  locationh 

6  Emptor  locatorem  defaho  non  poteft  expelUre. 

7  Quam  acltonem  habeatf  cur  non  perfonalem. 

8  Sedrealemf 

9  Intra  quod  tempus  reftitutio  factenda  f 

10  yln  ftattm  ?  raito  dub. 

1 1  Cur  jpatium  petentt  indulgendum  f 
11  Quantum. 

13  Cur  arbttrarium? 

14  Et  tantumj  ut  altam  habitationem  acqutrere  poftt? 

I  f  Cafus  tnverfHs.  .  ^  ^ 

QUaQtum  t  ad  primam  partcm  quacftionis  attinet,videri  poflet, 
quodemptor  ftare  deberct  locationi  idco,  quia  fuccedit  in  lo- 
cum  locatoris,  ergo  fadum  ipfius  pra:ftarc,&  contradum  ab  ipfo  i- 
nitum  fervarc  deberct,  quemadmodum  hacrescogitur  ftare  locatio 
ni  i  dcfundo  faftc  argfjf^fin.  inft.  de  locat.  quia  hacrcs  ejusdcro  iuris 
tft,  cujus  dcfunftus,  /.  haredem  s^-ff^de R.I.  Sic  ctiam  minor  locaiio- 
mktmoicarg.lfttuteUi.ff.deadmtn.&pertc.  tut.  &  creditor  roillijs 
in  pofrelTioncm  crediti  (ctvandi  causa  ftarc  cogitur  locationi  a  d^bi- 
torc  fuo  (  citra  fraudcm  tamen  )  faaae,  /,  8./.  Kff,  de  reb.  auth.  judtcis 
pofttdend^. 

Contrariumt  lamcn  ftatmum  cft  in  cmptorc,  tanquam  fingu- 
lari  fucceffore.  Emptor  enim  fundi  (  vel  domus)  ncccflc  non  na- 
ber  ftarc  Condu^lori,  cui  prior  dominuslocavir,  text.  inl.  emptorem 
_   ~         —  ^.tJ 


^UjESTIO  XLir. 

^  C.de  locato  C  conduilo.  Kado  f     :  quia  cmptortaCta  ciaduioae, 
&c  inclu6kione  acquirit  dominium,/.  per  tradntonem  ^o^  infiit,  derer. 
divis.  condu^aor  habct  tiintum  titulum  &  adionem,  condufli  perfo- 
nalcm:  dooiinium  autera  pracvalet  ticulo,  arg.  l  officium  9.  inpr.ff.  de 
rei  vend.  flcadio  condudi  non  datur  contra  (ingularcm  fucceflTorem, 
l.  2j.  f  qui  fundum  i.  arg.  I.  quifundum.ii.  f.  /(7Cirfr*Similiter  f  pro- 
prietarius  ulufrudu  finito  non  cogitur  ftare  locationifundiab  u- 
fufruftuario  fadac,  arg.  U  9./.  i.ffdocati  &  vice  versa,  fi  ufusfrudus 
alicui  conftituatur,  poteft  fruftuarius  conduftorera  cxpellcre,  /.  <ir- 
bores^^.ff.  i.ff.deufuf^  &:uxorfoluto matriraoniononpraccise cogi* 
turftare  locationia  mnritofai9;ae,viie/.  z^.tnfin.ff.folut.  w^mw.quia 
hi  omnes  potius  ius  habent  quam  conduftor^  Hac  dc  caufa  i^.Sept. 
;  jlnno  1654.  reilc  julTus  fuit  UdalricusZugerroair,  condu(ftor  do- 
1  mus  Worlianar,  ccderc  Andrcic  Bruckmair  emptori ,  (cd  aon  rcdc 
I  ad  inftantiam  Chriftophori  Wbrlelocatoris,  cui  nullaaftio  compc- 
tebat  ad  refcindcndum  contraduraa  fe  invitura,  fed  potius  emptb- 
ri  rei  -vcndicatio,  uti  infra  n.  7.  &  8.  videbimus. 
j     Suntt  tamen  cafus,quibusemptor  etiara  teactur  ftare  ufufrudua- 
riis,  I  .fi  ca  vcnditore  fa6tx,    fi  ea  lege  emit,  d,  L  empt^  9.  C.  de  locato 
t  i.fi  probetur  aliquo  pa6loconfenfifle,utin  eadem  condudionc  ma- 
I  neat,d./.9.pIurcscafusrcccnfetGothofi:cdusii(f  i.i  //f,  tf.videlicct  j 
I  ficonduftori  ius  in rcm  acquifitum  fit,v.g.fuperficies,L.i.jff.  t.infin. 
\ff.6.ff.  defuperficiekyQlctnphytcu^tL  i.ffiffftag.veiltg^  vclinlon- 
I  gum  tempus  res  locata fuir,per  /.  i .ff.  quod  autem  C  de  fuperficieb.  ^.Si  res 
locata  condudori  pro  obfervationc  contradtus  fait  obligara, /i./tii 
ubidilfcrit^an  (ufticiat  obligatio  gcncralis,an  vero  ncccflatia  fit  (pe 
cialis,  /.fi  locator  juravit  conduftorem  expulfum  non  iri,  quo  in  ca- 
fuputanr  locatorem  pra^cis^  adfadum,  &  paticntiam  piarftar.dam 
obligari,juramentum  in  forma  fpecifica  non  pcr  apquipollens  ad  im- 
plendum  cfle.  tf.G  condudor  cxpcnfas  fccit,antecasrcccptas  cxpclli 
nequit,  argJXolonus  i  i.ffJevi  6.C\ rem  locatam  quis  a  filco  cmit,  /. 
cognovimtu  C  de  ynancip.&colon.vidQhos  &  plures  ca'us  apudGothof. 
loc.  cit.  quorum  unus  &c  alrcr  follicitam  dubitationcmrccipit. 

Ad    Altcram   -j-  partem  qua:ftioois 
acredf  ndo  cnra  dtibiura  cft:  quod  cmptor  dc  fado  non  poflit 

 prucc- 
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v3ioccderc,  nea>o  cntm  cjaicquam  propria  aa6toritate  ,  aai  vi  qua- 
^am^fed  legitinoi^«aionibus  peterc,&  pcrfcqui  debet,  /.  cxut.  1 5  f 
quodtm.  CdHS.  Erpo  aftio-.cm  aliquam  contra  condu£iorcin  intcn- 
«iare  dcbct.  Perfonalem  t  non  habct,quia  conducf  or  cum  eo  nihil 
contraxir(;&ri  contraaus  cam  locatorc  initus  attendcndus  cfsct^po. 
tms  conduaioni  inhattcndum  e(lcr)  ncquc  in  cmptorem  quicqua 
eccavlt  Ergo  ad  tcalcm ,  vidcHcet  ret  vtndicationem  cotifugicndum 
ell.quK  t  da^ur  ei,tanqiiam  domino,  ctiam  advcrrus  locatorcm,  & 
conira  omnes,qu!  habcnt  rei  reftitacnda:  facultatem,/.  offiiium  ^  Jf.f. 
if,  ile  ret  vtndu,  vMc  Schneid.jf!  omnium  deret  vendtc.  n.  7  9.  cum  fequent. 
Mynfing.  n.  1 1  aunfciq,  &  qut  (cripfi  thii.  n.  i^&ff.^)  tnjin.tnjUe 
R. D.  &  atq.  rer.  dom.  pctcrc  icaquc  porcft ,  fe  dominum  dtclauiri,  & 
fibi  domum  rcl\itui, atg.  \.6%  ff.  de ret vendicat. 

Scd  t  in  racj  lodtcmpus  leftitutio  facicndaeft  ?  vidcri  pofset, 
quod  llatim,pcr  ca,qax  fcripfi  ad  ff.omntum  n.  f  1  de  ret  venduat  mjl.de 
Altton.  his  vcrbis!  debct  autem  rcftituiio  ftatim  ticri,  ua  ur  rcgulatucr 
[cocondcmnaio  nj.i  conccdaturuUadilatio.  Ratfo:quiataaio. 
ncs  in  rem  ftaiim  habent  cxccutioncm,poftquam  fcntcntiajaia  tran-  , 
fivitin  rcro  iudicatam  ,  D.d.adff.etfiin  rem  i.  inf  deoff  tud.  vcnar.  in 
analjs.  iur.pont.  rub.  defent,  &re  tud.  tn  t^tciu.  Raiio  latioris  (C(  unJij 
Oidcn.  in  loLts  ccmmu.t.  acl.  dtvts  j.  dtg  9.  nam  qui  ad  rcm  ahcnara  te- 
ftitucudam  condemnatHseft,  quam  ad  manum  habcr,  islldiftctrc 
cupiai  rcftiti.t:oncm,quiu  aiiad,quam  fiuftrationem  tii.«rit  >  cui  1.6 
cft  indulgendum» 

I Joc  tamcn  t^ntclligcndam  cft  iuxta  ff  etfi  in  rev:.  ft  infl.  de  offic. 
iitdic.  ubi  Irap.  luftinianus  rclcripfu  fi  polscilur  ncgct  in  pr«(onti  t. 
rcftitucrc  po:Tc,&  fmc  fruftrarione  tcmpus  tcftuocndi  caa^a  pcuir,!' 
Julgcnduraellc  ei.    Rauoncm  afs  gp.avi  d  ff.  i.«#5-  quia  honcU 
pcientibusnoncft  dcncgandusarsenlus,/.  1«  ff^dehi^.  qutfuntjut 
Kaqiichoncfta  aliquacaula  in  pctenda  dilationerubhr ,  ludcx  1 
conccdenLianonadcudiflicihsctit.  Hinc  quia  conduaor  non  fta- 
cim  migrarc,nequcfcmpcral  am  domum  habcrc,  &  conduccicpo- 
tcft,ideo  rcftc  pctit  fibi  indulgcri  aliquam  dilaiioncm,  doticcahud 
domiciHum  conquiicrc  Sc  migra  c  polsit. 

Quinium  t  auicra  rcmpus  indulp-^^nf^um  fir  Tn^p.tfvctrn  rl.fT 


I  r 


IX 


!i4 


s.  onexprimit»  *eoD.d*  ^^icunt,il!ud  arbimo  iudicis  lelinquen 
clum  efTe.  Ratio.-quia  ;4iaeccrtam  (kterniinaiinem  non  fiabenr, 
cxbono&«quo  arbirrioiudicisdefiniuatur  ,  Rofenthal,  iw/)'we?/?j. 
jtuL  c.  S  conduf,  ix  n.  4  inaddit.  Sicut  enim  t  tunc^quando  al.quid 
In  iure  prohibetur,  &c  tamen  nnlla  certa  pjcna  exprimitur,  paena  ipfa 
arbitrio  iudiciscommittitur,  c.f  inf^ext.  de  transait.  /.  i. /.  i.ff.  de 
e^dil.  ita  quando  dilatio  conceditur ,  &  tamcn  terminus  non  asfi- 
gnatur;  in  ludicis  arbitrium  rcponitur,quipro  rcrum  circumftantiis 
confiderare  dcbct.quamdilationem  reus  mcrcatur  »  vidc  Mynfin: 
add.ff.i  n.  5,  Harp.n.  9*itaque  pro  fadorum  &  circumftantiarum 
diverfitate  alias  prolixusalias  brcvius  ccmpusconcedcndam  vidctur 
lul.  Pac.  ibid.not. } 

Ex  quo  t  fcquitur.quod  In  propofito  noftro  cafii  condu6l:ori 
taotum  fpatium  indulgcndum  fit,quo  aliam  commodam  habitatio- 
nem,arbitrio  difcrcti  iudicis ,  acquirere  pofsir,  &  quia  in  uno  loco 
domus  locandae  facilius,  in  alio  difhcilius  acquiri  pol1unt,non  uni- 
forme  tempus  afsignari  pofse^red  in  uno  long^us ,  in  alio  minus  fpa- 
tium  indulgeri  debcre.  Nc  co^tra  Iegcm,rat!oncm,hoocftatem,ur. 
banitatcm,&  Chriftiaoain Charitatcm  condu&or  finc  fua  culpa ,  & 
contra  dignitaris  func  gradum,vel  vilc  tuguriolum  fubirc,vel  fub  dio 
cum  fua  tamiliain  vicis  plateis  babitarccogatnr,  Quodffi  non 
ita  ptidememptorquidam  confidcrarsetp  &  pr^diAorum  iunara 
memor  furfiet,  non  tam  intcmpeftive  eam  cui  duplici  titulo  hono- 
rcni^rcvcrentiam  dcbcbatciiam  cx  prargnanti  cauracxpcilcrecons 
tns  ^jiirscr. 


^FJF.STio  xxxxr. 

An  cedens  alrrri  aOtionem  pofsic  noft  ccfsioncm 
fadlam  adhuc  cum  dcbitore  tranfigcrc  ? 

Summaria, 

I  Cafw.  R. 

I  Qudflio 

3  Refoltitto  affirmarivay  Cftui,^  ratw. 
4.  Dchttori  folventie  exc:otio  tyansatU  m^otn  cofumk. 
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5  iLm  xn  vendttorc  hdrtditatis,  6*9.  Cr  ftdcu^mhtjsdrto^  7.  dumny- 
do  debttof  tgnorct  ccfsmcm.\ 

ANna  MariatdcS.  prxtendit  400  fl.  contra  inquilinos,  &com- 
munitaf ero  S.  8c  (uam  aaioncm  cckn  Carolo  Sigisronndo.  T. 
deT.pofteaautcm  transcgitcuno  dcbiroribus  ,  &  accepto  modico 
in  paratapfcuniareliqiium  eisin  rotum  rcraisit, 

QU  R.E  BlAT  U  R  t  hocfacere  potuifset^recne  &quo 
efTeau?  Cura  quaeftio  Martii  Anno  i  6  5  8.  defupcr  nafccretur  po- 
ftea  I  ^  Aprilis  conclurnm  &  deccctum  ta:t,qu(^c^tric,&quod  is,qui 
ceisic  aaioncs  contra  dcbitorcm  {uum,polsit  adhuc  traiXigcrc,  MM- 
tlHU^dcAfiliclisdccis.  ijf.w.  i^.j^M^^^^^^^^-Criitiorquia  dircdac 
aftiones  apud  ccdcntcm  mancmjut  li  poftcaCcisionarius  contra  dc- 
Mtorcm  :\y^u  ipliimquc  cxigar^pofsit  eum  t  pcr  exccpttonctn  tranfdclt 
nigotti  rc^  d!crc,vidc  Fachinacum,  //t.  \.  antrovcrsc^  94.  fcrtot. 

Idcm  t  eft,  fi  vcn Ji(Or  hacrcdicatis,  poft  ccisns  cmptori  adlioncs, 
c  jm  debitore  haircdirario  tran^cgit.  Tunc  trnim,  fi  cmpior  hxrcHi- 
tatifhoc  cxigcrc  yelit  a  AQW\ioi^.cx(,cfttotrtnsaatmgotti  ci  coinpeiit,/. 
f  n.  ff.  dc  transaatontbui.  Idcm  t  cft  m  co  .  qui  ci  fidci  coir.nJ  so  re- 
ccpit  hxrcdiracem,  fi  hstrcs  cum  dcbitorc  transcgir.  d.  l.  fin. 

Ubi  hic  L  I  M  I  T  A  N  T  U  R  :  dummodo  t  dcb  or  ignora- 
vcritccfsioncmta£^aro,aoth»rcdita  cm  venditam^  aut  cx  caufafi- 
Vi  ommi(si  rcftitutam  ,  d  If  n.  FaJiinsru^  /  i.  or  ii  1  retutat  ccs  , 
qi^  ex/.  i.C.dennvi^ifinthus  ir.fcrunr,id  prnc  dcre  ^  jamin  r^ebir(»ie 
fciente.  Hunctiprum  cafum  fcioctiam  Anno  i^^o.  Straiibmp,??, 
coram  fenatu  civico,intcr  Patres  focietatis,  &  doniinam  gUlllcrin/ 
in  cefsionc  Hundiana  fuifse  disputatum,*-  pro  valiciirate  rransa^N 
onis,tam  in  prinaa  civiutis,  quam  in  fccunda  rcgiminis  inftantia,! i 
ifse  iudicatum. 

In  fidei  Commiftario  hodic  maius  dubium  elt,quia  reftitutionc 
facla  omnc^  adioncsio  fi  Jci  commiisatiu.i^.  :rankunr,  ff.  jcd  iiiua  7. 
injl.  dcfidctcom.  h£rcd.  Pluraad  hanc  propofr  aro  quacftioncm  vide  a. 
pud  lo2L\mcm  dcGrafs^stn  tracl.  de  ccfs.  lur  &  ucc  ([.  n.  7.  i.&ff*6- 
pofin.  8.  u.  qutd  finon  Ia:cb  dc  Arena  eod.  tracl.  Rub.  7. «.  8^  Capclt 

Tholos.  q.  II 9.  inaddtt.n  y  GuidQncgi  Papot  dcci^  ^io.n.i.  

"  ll  i '  QV  S- 


4 

5 


^VA^^STIO  XLVI 

An^  &cxqua  causacransaftio  judicialitcr 
initia  refcindi  pofsit  ? 

Summaria. 

I  C^//^,  i4  Qafjlidj  Refponfio. 

4  Tumdlto  nt^  fub  pritextu  mfirumentorum  dc  novo  repertorum 
S^  neq^obgruvem  Ufionem  6,neg^  ohfitnflhttMtm  tranfigcht^^ 
7.  &tgnorAnttam^  ^-refa  di  poiejt, 

8  Tranfigens  alipttd  Je  jurc  fuo  rcmtttere  pote^  &  folet^ 
10  Vafall^  an  tranfmrc  pofsit  abscp  confenfu  Jomm,  i  r.  Ratio  dub. 
II.  Refponfioaffir.  t  ^.quoad  prsiudtmm  fuum^non  domini. 

1 4  A  t  fervituiem  retjtmddh  imponere  f 

1 5  Applitatio  ad  propofiium 

1 6  ,^vent44AHnullata^:ransdfliow. 

NObilis  t  quidam  litem-ftiovit  Ribrfitls  fuh  ratione  operarutT>;& 
coraincoinmifsariis  transegir,  ut  fingulifcprics  ppranrnm  di- 
urnas  operaspfseftarcnt,  poftea  ex  infpecftianc  adorum  feudalium 
apparait>fubdito$,ad  indeterminattas  operas,  JU  Vn^cmcffciKnJron" 
&tcn(fclt/obligatas  olim  fuifs 

QU.EREBATLlRt  ergo  :  an  transaftio  legitime  inita  re. 
fcindi  pofset  ob  inftrumcnta  dc  novo  rcpcrta,  vel  proptcr  detcdam 
gf avem  kfionem,vcI  proptcr  fimplicitatcm  tranfigcntis  nobili^,  vel 
propter  intercfle  Domini  fcudi  in  cafum  confoliuationi^^jDccifumt 
&  refponfum  a  Juris  peritisfuit,quod  non^  Nam  t  quod  fub  prx. 
tcxtu  inftrumcnti  de  novo,vel  poft  reperti,tran$aaioncm  bona  fide 
inicam  refcindi  juranon  patiantur,tcxtuscft  clarui  m  i.  jub  pmextu 
l  ^  C.  de  transath  Lfubprmxtu  19    tod.  Welbnb.  n.  yff.de  transad.  i  *. 

dcmn.itnfin.ff.  <<^;«r^i  &quodinJ[lrumcmaincontrariumampJms 
non  fubfifta.K,  c.  t  tcxt.  de  [rur.saction. 

Similitcr  qii6dt  nec  ob  gra v#m  lasfionem  ad  longum  docui  in 
•matcriadetransaa.fjwrf/?.  li.pertext.i»/.L«^ii«5Tifw,78.  ^  tf,,  ff^^ 
S.C.TrebdLqm  negat  dari  rcfticutioncm,etiamli  l.^fio  quadrupl»  ,on^ 

 iiiKatur 
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•incatur,  Gothof.  ^iLx^  C.  ttAmait.text. in L  in fumma  6^  S  i-ff.  de 
iondtcl.  indebtt.  &  ibi  Gothof.  &Adl.i  C.  decondttl.  indeb.  Wcfcnb.Wt 
7.//.  eod.  text.  in  1. 4  D.  Pto  15  §  fipignora.  3. jf.  de  re  judtcat.  arg.  S  fm. 
injtit.  de  oblig.ex  q.  cont.  &  quac  tradit  Schncidew.  ibtd.  Gail.  1  obs.  70. 

f  I  arg.  l.  quodfi  defaente  1 1  ff.  dcdolo  mal$  l.  1  //.  dejurei.  GaiU.  «.i  1 
rfftr.  /.  1 Q.  c.  de  transacl.  junli.  L  4  C.  de  rejud.  jus  Bavaric.  tit^  2.  S>Cp 
<Sltmmartfcf)Cn;mr/J.  art.  j  infn.  Socin.  Kr-       '  ^io     i  /4//.8Myn. 
ng.  cewf.  ^  ct.f,  ^    I  Oldcndorp.  tn  tabula  .  ..        rtib.  transaHio  n. 
1 1  Gabr.  L  j    f w;;)r.  &  vendtt.  conclw  i  w.  6  J. 

Et  quamvis  f  in  dclidis  fimplicirati  quandoquc  vcnia  tribua 
rnr,  f.  cummtvnfortm  8  ^.vr.  rff  w.  permut.  vid.  Fatinac.  7.  8 1  c.  5.  /jfr 
or.  pracfertim  lyz  MQnoch.  dearbitr.  ca4.  i^)  &  auoadignoraiui 
^mturis  aliquid  minorennibus/.n^gttf^  9  tnpr.  Ti\u\ici\hustbtd  ff.dejur 
cs-facl.  tgn.  rufticisi  ^'(fcnb.  n.f  arc.fin.  Gail.  2  obs^^^i.n.  12  &  mih'- 
libus/.  I  C.t/.  f.  propter  fimphcitarcm  indulgcatur ,  Cants  adi.tgno- 
rantid  (/#  R.  I.  iw  6.  Hoc  tamcn  loco  t  vcrfamur  potius  in  igno- 
rant iapf/;,  &  quidcm  proprii,  error  autcm  in  (^Oto  proprio  oon  cx- 
cuCh,  /.  qnamquam  y  ff.ad  S.C'.  VeU.  vcl  (altcm  infgnorantia  juris  pri- 
vati,  quod  dihgenspater  famihas  melias  inquirere  debuirser.  Imo 
uod  d  tia  [uris  dic^um  cft,non  proccdir,  quando  pcritiores 

confuku  uiu,  \s/efcnb.  loc  cir.vel  quaudopcccantcirca  judiciarii 
ordinisproccfsum,u.g.  quandoiaftrumcnta,&  aliasproba  ioncs  no 
prodiiicTunr,Mvr?/?^e.fr';r.  6obs.  47.  Cumitaquerufticiinhocca. 
fu  tribus  juris  pcriris  inftrucSiacccfserinr,  nondebcbat  Nobih*silIc 
(licct  quondam  mile$)imparatusaccederc,  neque  ex poft  fadlo  pro- 
ptcr  fimplicitatcm(ahoquin  curatorc  dignus&  indigusjnequepro- 
ptcr  \a  fioncm  fcsc  cxcufare.  Cum  enim  t  tranf  gcndo  jusfuum  re. 
mittcrc  ahquis  pofsit ,  &  plcrumquc  in  cransacftionc  aliquid  rcmitti 
:>«icat,  /.  transactto  ^Zcde  transatt.  ob  id,  quod  apparcrcr,  intcrmi- 
i.atas  opcrasantca  dcbnas,^:  dc  crminntas  transaftionc  conventas 
iaifsc,non  dcbct  transailio  rcfcindi,  quia  rt mittcntibus  adioncs  & 
urafua  noncftdandus  icgi  Jius  adca,  Lqudrttur  14  S  fivendttor^  9. 
if.  deedUtt.ediH. 

Uc  a  '  rantumdf  eoqurftiofttpcrc(Tct,anhacctransa6liolc- 
.^irin\a  cfP^vor  i  nc      Jc  cut ia  fcudah  pracfcns  fuir.    Et  vidcri  po- 

 ^  ^  f   tcrat, 


co 
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racq  io  i  :i6.  ).r'<ario  le  11;  j  iia  d::Ki  ie>ecis,c  r  prYi«idicari  po. 
x^X  nam  j/tu  Diafss  ^9  fj.  dcalopt.  l.  ieunoquo^  47  f-^^ rciudicMj'i 
(in^.  cent.  1.  obs,  9 1 .  S»ctiard.  ai  L  i>ubluati  i.  de  te({a*n.  acq'ii  in  hoc 
cafi  JicebatJr  pr^iiiclicatuni  domino,  co  ip^o,  qu  abafsam  jiirisdi- 
f\ionsvn(^cai  opcr^  Cant  ann^x^ jti^ Bawtrtc.  tit.  ti  artic.  r.)  nobiUs 
;lle  in  feu  ^am  recognofccbat,  ergo  non  debcbat  vafallus  transigere 
absqueconfenfudomini,  pcr  tradira  We(enbecii«.  4*^  detransaEi, 
quia  ^quantfi  rcmifit  dc  operis,tantu  domino  decedit  in  cafum  con- 
folidadoniSjG  flimirttm  contini^ai  fcu  Jum  caducum  ,  vel  apercum 
ficci,tuncenln;  ranrominorisacftimabitur,aliisque  vendi  potctit. 

Contrariuna  t  autcm,  quod  vafallus  de  rc  feudali  absquc  con  • 
(enfu  domini  transigcre  poftlt,  texc  eft  in  c.fivafaH^infin,  fidefeud. 
defunclic.  i  de  controvers.  mer  va(.&  aliHm.Aiwamoio  feudum  penes 
feretinear,Iul,  Clarus  S.feudumq.  \%.  VvAx.de  feud.  Itb.icap.io.n.v^i 
foL  f  8  }  Philp.  KruppuWik  defidetcommifs.  famiL  cap.  1 1  «.  94.  Zafms 
p.  9  w.  19  &feci.  Schradcr/>.  8  fsud  c.  i    44.  So  isbeckp.  12  n.  p6.  u. 
feptimo  Rorcntha' feud.  c.  ^c.x^  n.  4,  C^pyt.decis.  ?  ^^. 
I        Etquamvi$praBiudicctt  fibi,nontamen  prxiudicat  dommo  , 
quia  gravamen  tamdiu  durat,quamdiu  feudum  apud  vafallum  &  c- 
ius pofteroj  exiftit,  fi  autem  ad  dominum  revertitur,  hoc  ipfo  cxpi- 
lar^li  dominus  ttansadioac  ;  ratam  non  habuit^Rofenchal.  loc.dt. 
n.  4,    Qucmadmodum  t  in  fimili  vafalius  poreft  feudura  oncrarc, 
eiq  le  fervirutcm  i  -nponcrc,  c.  un^  ^  i.  vers.  quid  ergo  de  in  vefiit.  in  re  aL 
fa^.  if  8.Harprcr!K  S^ideo  ^  n.  ty  &  i2&n.  ^j.  tnfi.  dejervit.prxd. 
ZoQs  defervft.n.  iiinfin.  Sch  2iA.de  fcudis  cap.  i  p.  %  n.  feq.  e- 

tiam  fine confcnfu  domini,quia  de  ciiis  incommodo  no  aj^icur,  arg. 
L  ^ff.deuq.&acj.pluv.  arc.  3c  (ervirutis  impofiiiofoli  v.ilal  o  nowcc, 
non  domtnodirecto  c  iamii  per longa  tempora  peifcvcrer,  Nam 
fundoad  dominiim  reverfb  iftafervicus  excmguitur.^f.  c.un.  i.u. 
qutder^o  &  morreva  a-li  (crvicutcm  co.  ftitucntis  hociurc  rcfoluto  . 
hroilitci  &  illius  |us  relblvi  debet,cui  ha^c  fervitus  conftitatacft,  iu. 
xca  rcg^ul.im  ;  reloluto  jurc  datons,  re^ol  itur  jiis  exccptoris,  /,  ex  ve* 
cTtgilt  ^i.ff  deptgn.  L  4  §  fd  &  Marcdlm  5  ff  de  m  dtan  addtaSch^ad 
Uc.  cn.  n.  ^o.  vidcatur  Guid.  Pap  dects.^j^  &c  v^uac  fcripfi  tn  tra(f 
!ervit.  ptdd  hb.i  q.i^n.  tzi  cumfecjq. 
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! 

Quodt  in  propodto  tanto  magis proccdit,quiaDoraini  dircdi 
jus  in  confirmatione  huius  iiansad^ionis  cxprelsc  lefcrvaiun^  fnit  &c 
quiaruftici  in  cafuin  conlolidationis  fcse  ortcrunt  prxdarcDomino 
id>quodcactctirubditipr«l\are  confucvcrunt. 

Pofito  tautcmqu6d  transadlio  iftacafsari  &  annullari  potu- 
illctjtaracn  tota  caula  rcdire  dcbuiffct  ad  cum  ftatum,  in  quo  fucrat 
ante  trafisadiioncm,  aimiruro  ad  litcm  acptam,  &  iudiciali  lcn-' 
tCDtia  definicndam,  quia  annullatio  rcm  c6  rcducit ,  atquc  fi  nuUa 
transadio  initafuiiscc. 

1 

i6 

^JF.STIO  XLl/IL 

Quomodo  alicnacio  contra  formam  [ftatuti 
fada  retradari  poUit  ? 

Summaria* 

X  Eff^eclushHimprohibitim  j  j.  raitQ. 

^  Qutd fi  forma  non  fit fervata  f 

5  Quod  rmedium  locum  habeat^  6.(urnon  retralbuf  y 

S  CuraUertattofitnuUa} 
lo  Andominium^  1 1  vel pofsefiio  transferatur» 
r  1  An  titulus  adprdtfcrtpttonem  ftiffictens.u  quare  n$n^\^. 

1 5  An  pofsefsto  ablara  refittuenda,  1 6  ratio  dub-tj  refponfio. 

1 8  Seijuela,  &  quid  vendttori  tncutiib.it  ? 

1 9  An  empteri  prettumrefutidere  debeatf 
lo  Qutd  fi  vendttor  non  amplius  exret  ? 

z  l  Quii  fi  emptor  nottttam  mandati  habuifiet}  1 1  ctir pretium  repttere 
nejueat  f  i^.t^.  ii,an  fittn  mala  fide  vera.vel  pr.ifiitnpta, 

16  Con^hrmatio. 

17  llLitio. 

f  N  Ducatu  t  Ncoburgico  Anno  1  f  7  2.  pubncanim  fuit  manda. 
1  tiim,&  poftea  Anno  i(Jof,  inO(flobrirfnovanim,  qi  ocxprclie 
difponebatur,quomodo  bona  & prardia  in  tcrriror io (jta  alicn^ ri  dc. 

1 

bcrtnr, 

^F/ESTIO  XLVIh  ^^^^ 
berent,  videlicctut  nulHcxtranco  absquc  cxprcfsa  rcfervatione  (^[fer 

cf)cn/t)ni)aacitanbcrcit  Dbcr^^nb  (^^crcctiti ^^fctf cn  vendcrentiir  ,  vcl 
alienarentur.    Cumque  dc  t  cfFcdlu  huius  ftatuti  vel  mandati  quaf  - 
rcrctur?rcfponditquidamIurisperitus,  quod  fcrvata  hac  forma 
quijjbct  extraneus  emptor  hoc  ipfo  rcddatur fubditus,  &  quod  vi 
gorc  didxrefervationis  quilibet cmptor  pracdia  comparata  cum  onc 

re  fuo  acqnirat,  ba^  ciit  tcbcr  frcmbbcr  j\  auffcr  fcl)u(bt;i/  fc(  t  c  mtr  jje^ 
n^ifTcr  3)?a^  ^nb ait^mtcfftitcn  refcrvation  Vllb  Condition  acqiiirirtc 
©utcr/bcr  3cbuf)r  iMtb  fct)u(bijf  cif  itacf)/  t^crmoij  bcp  bcfcf)cf)cnc«i  fon- 
bCrtM^rcn  refervats,pa(5ls,\>nb  cjcbtnvjg/mit  l^rcn  onerit  us  au  ijcheru 

gc  Orf^  ju^crfrcffcn/t^nb  bavon  vntvat3cr(tc^  ju  lail?cn/  mo  Dit^fal)!^ 
l)tc^ot{)bitrflftcrforbcrf. 

Cunnaotust  cnim  ex  convcntionc  legcnr  a  cipi  ru,  l.conira 
ilHi  jf.de  R.J.  Etfpecialiapaaalcgemreptarcntant,  ut  inquit  Gail 
n  trail:  de  arrejl.  c  6n.i^  &  i^.Ubi  ctia  ai(,quod  fi  qu  s  rcii»  cum  c;- 
ncre  fubie(5kiunis  acquirit.paciis  ftare  dcbear,  cum  ncmo  invirus  e- 
mere  cogatur,  &  quod  (emcl  placuit,  amplius  Jilpiicere  non  poisit . 
Quodquc  contradus  ab  initio  quidcm  vohintatis  fint ,  fcd  pollc^ 
necefsitatis  fiant ,  perl.fuut  C.  deail:  &cbiig.  L.ab  tnttio  C.denupt  l. 
quamvis  If,  de pignor.  ad:.  &  l.fiwandavero  §  fm.jj.  mandatu 

Qu:d  t  li  auccm  forma & modus  prctdicti  manda  i,fafta  alie 
nationc  ab  uno  altcroquc  alicnante ratione  di A«  rcft ucation!s,non 
ruifsei  obfirrvatus ,  &  unum  alterumquc  in  Ducatu  fitum  prarduim 
absque  tali  exprc(sarcfcrvatione&:  exceptionc  venditum,  vcl  a*icna- 
tum  fuifscr,'  abct  nc  t  tunc  l©cum  retradius,vcl  quod  aiiud  remcdi' 
um  {  a  J  hoc  Rcfpondit  idcm  author,  eiusmodi  alienafioncm  orani- 
nc>  Invalidam  3c  nullam  elfcjitaut  non  fit  nCccIsepcr  viamreujAus 
refi  ndete,  vcl  impugnare.  Nara  t  pcr  retradkum  ncnrercindiiur 
venJiti  ,fed  approbarura  retrahcnre,  eo  quod  prcium  (olvar  coo- 
^cntum,Coraf  tn  mifcl.  lib.  }  w. }.  Boccrus  tn  dtfput,  de  lur.  retrall 
thefi.  47  inglofs.  ubi  ait:  pcr  rctradtura  vcnditio  non  rcLinaitur,  le  i 
alvi  raancnte  illa  vcnditionc  acccvlit  ad  cam  alia  venditK»,  qua*  fit 
loviro  prioricmptore.fiquidem  ctiam  invjtusillc  revcndcrc  tci.cacur 
tgndum  recrahcnti,  vigorc  lcilicct  legis  vel  conf  .ctudinis,ut  pluribu 

iodicai 


*  x  -  .  '^ccrtumtcmpi]5habct,intrac|i:odpctiA:iL- 
ftipi  debct,nifi  qais  cadcrc  vclitilloiurc.Inhoc  autcmcafufcciis  cO, 
quandonim!rumcontra(fluialiqui$  contra  formam  ftatuti  fcu  rc 
j  fcripri  principis  cft  inituf,  pratfcrtim  vcro  quando  claufula  t  iHa  cx. 
prcfse  infcrta  cft,ut  vidclicct  alicnatio  fafta  contra  tcnorem  &  for- 
mam  ciuidcm  nulla  fit,  &  irrita  r  qucmadmoduro in  prardidis  man* 
datis  fa(ftum  fuic.  Tunc  cnim  obrinct  hac  rc gula,  quod  initio  vitio 
fum  cft,nullo  unquam  tcmporc  conv^lcfccrc  potcft,  &  id  quod  nul. 
lum  cft,nonmagisaugmcntumaccipit,  quammortuus  mcdicinam, 
drg.  L  ciu^  qut  w provtmia,  Verj  l^am  cr Jit.  tLi. in  hoc  dedmm  nuvmos,& 
f.dercbtucredtt.  Quod  t  ^rcra  aUcnatio  Ht  nulia  ,  quat  fitmedo 
fcaformS  nonfcrvara^traditBart.  in  1.  qtttbus  dkbusn.  17  ff.de  con(lit,& 
'  Bald.  conftl  xr?  col.  2  Verjicrampliusconjiderandum  rol.z  kkx. 
^  ii^^coLtyerfadhucvtdetur.rol.y&conJil.  loi.  n.6.voLi.Ei 
habctur  incollcftan.  rcr^m  luduat:  camert.decif.tin.  17  &'fei]q.  ltb.%. 

Et  ratio  t  cft;  quia  fubditus  non  potcft  contraherc cum  ncn  fub- 
diro,  fDrcta  crrc  (01  fmf  noris,  Abb.  m  c.  qrod  clertcis  coL  j  de  fore  com- 
,  'ct:  ubi  fubditrquod  fi  ftatutum  drcit,quod  donatio  non  valcat ,  nifi 
1  fuerit  infinuata,& contingatlaicum  ctiam  clcrico   donarc  finc 
j  di<f}a  infnuationc^non  valcatdonaiio,  ficquod  contridus  contra 
luris  five  ftatuti  prohibitfonem  fa<51u$  fit  nulli!5,nullan;que  operetur 
luris  cftedum,  ita  t  utncc  dominium ,  nec  pofscfsio  transfcratur  cx 
talialicnjtione,qux  vidclicct  praibcat  caufam  prafcribcndi,habcti  : 
indcciCrerumludicatarum  Cameraelmpcr  h'K  l.dtaf  fo.w, 
tib^^i  duif  lifn.  44.&feq(f.  Tcnct  et  am  >  uidus co;;^/.  tyS.n.j  ^ 
air:  quod  h  qu;s  non  potcft  aliciiarc,non  poreftctlam  aclun: 
pcrqucm  alienatio  fequi  pofset,  nihilc  c;cl>,  qv 

q  lis,  vclfa.ia-ac^um,  cxquo  fcquaiu/ .   .  E.«. 
quo  1 1  decreium  fivc  ftar utum  irritans  adum  inHciar,nc  dii 
lum,rcd  etiam  polsefsioi  em^prqffertim  ve;6,qaac  prodiirar  c[ 
luris  quQ  ad  prgfcrptionc      Mam  liccc  qui.lam  conrcndaiu^ 

M  m 
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pulie(sio  nararahs,qux  ert  tadti,transferatur  pec  craditi^  nem;  Ec  ca- 
mcn  noa  eft  fafficiens  ad  ptarfcriptioncn).:  tiaditto  cnim  deber  habc- 
rc  pr«ccdcntern  caufam  habilcm /.fr^to//t>^a»6/ D.aC.i^f 
liis  nuda  irad  tio  fine  caufa  hab;ii,vcl  ctim  riruio  rcproho,non  valct 
/  nunquxmntidxf  dt  acqmrMTUm  domM^\iM\i:dt^  J6.  Titulus 
cnim  talfus  non  cft  titulus.Mcnoch.  ^  rmn.  pofsef^.remed.  i . ».  17-  & 
ubl  qu«ftioncm tradit,  an  leddatur  illi  inrcrdiaumtie cut  V^fiat. 
Q^ir4iff^epnpofsefsmemobc^\iUtn,  quacna  lacft,  Et  nonrcddi 
concludit,fccandum  Ulpian.  iu  i.  i.  §  bdc  vcrha  Verfic..prmde  ff.  ne  vis 
fiatei.&c.  Q^jai^doguidem  t  omtiis  dili^ofitio  dc  adu  8c  peilona 
habili  intelligatur,  Sc^Sk&n  fufficiat  r^aranr  cflcpofsefsioi.em,  utinea 
quifpiamdefcndatur,  fcdopuvet  llun^pofscrsoren  efTeidoneuro. 
Quippecumneclongitcmporlspofscfliohabil  tarc  pofsit  in  capa- 
cciXiy  c.cdufamj&c.  dccedcntesubi.^bb.j&.c£tcridc  refcnpt .  Mtnoch.  d. 

remed,  ? «.  58^^59-     ,  ^  ^     .  ,     ,        .  ,  r 

Ncq  le  t  cJam  pofs  molinetjuilo  vcl  cum  titulo  tatuo,a'qac 

intolerabili  iufta  poteft  dici  pofscfliq,  f  d  perfida  &  ctandcftina,  quar 

fcivandanon  venir,  d.dectf:  yo.w.  ^^i.  in  decif  rerTt?nJudtcut.  Camerd 

Imp:  Undc  t  pofsrfltoncm  de  fado,abia  a  n  ab  ini  rfto  pofsc(loie,de 

cuius  non  iure  notorie  apparer,Tion  e!fe  ilii  rcftituendum,  tradit  Dc- 

c\yi%conf\l       «.  10  verf  non  objiant  allegatd  quem  citat  McnochrJ^  re 

ctiperipofsefs.rem.  i.n.  iSi.Namtlicet  ab exccutione regularitcrnon 

fit  incipiendum',  &  unus  quisqucin  fua  pofsefRuae  cuejidus,  donec 

caufa  cognita  deftituatur  ,  pertext.  in  Ij^ff-  uti  pofsit.  &  in  Iftquis  tn 

tantum  C.undevi.  lilad  t  tamendcpolseflione  tancura  ea,  quae  lcgi- 

time  acquiiita  eft,  &  non  de  violcnta,clandeftina,  &  fraudulcnta, 

qaap  praetcnfo  polseflbri  commodum  poflcflionis  non  tribuit,  acci  - 

piendum  efle^eo  quodparia  fint  non  poflidcrcjvcl  nuUitcr  poflidcrc, 

u^idii  GaW.  de  arreji.  c.  in.ti&c.lt.n.if.    Et  quod  nullum  eft  i 

pfo  iurc,nonapus  habeataliaannullaiionc,  BarrAnl.  1  w.5  C.detbe- 

fdur.lih.  10.  Etinterminis  Mcnoch.de  adtpis.po(fefs.remed.  5  n.  119. 

ubi  ait.  poftqaam  rcfcindit,aiquenullamfacit,  non  cft  ncccflc  quod 

ab  hominc  refcindatur, 

^  '    ^     ' "in 
cxtra- 


Ex  quo  t  f«pc  diaus  author  hanc  illationcm  fccit :  Quod  fl 
hocDucatu  ab  uno  alrcroqac  fubditobona  immobiliaalicui  cxti 


iieo 


neo  absquc  cxprcfia  refcrvacionc  bcr  &arauff  (IcbcnDCll  \)(^[)tnimtt^ 

^;^ur(tlict)cn  alfcn  an^ercn  £)bcrtciflicl)C!t  Ovcc()fcn  vn&  ©crccf)(i3- 
fcttcn contraTnandatum cmanatum  dc  fado  fucrit  vcndicum  ,  vela- 
lio  titulo  traditum,tunc  ciusmodi  alicnationcm,tanquam  nullam  & 
invalidam  habcndam,&  ca  non  obftantc  alicnantcm  ad  dcbitas  prar- 
ftationes  tcneri,&  iuxta  condignam  animadvcrfionem  c6  adigi,  iit 
alienatum  pr^edium  co  modo^qno  antc  alicnationcra  fuit  ad  fc  rccu 
piat,  1,}$  cr  ftd)  bef?  t^imcintcn  ©ute^  ottcr  Slnjjg  wiDcrumb/  wrc  iu 
\)or/cf>  fo(d[)c  C8cran&crun3  v^onjanjcn/m^cfjt  tij/tnb  i)cr  97up.barfdt 
barob  f)ab  (;afft  ma:f)C  t  cinptori  autcm  folwtum  prctium(praEfcrtira 
fi  cm.inaci  roandati  ignorantiam  habuii)  S>C  cius  neciuca  vendicorc, 
ncquc  a  ma^^iftratu  loci  certioraius ,  &  fortc  ad  cmcndum  ptrlua- 
fas,&:  inJuftas  fait,itcrum  rcdhibcat,  &:teftituat,  nc  vidclicct  cum 
iamno  &  i.idtara  altcrius  ocuplctioi*  fiar,  Er  luris  cft,quodc- 
iusmodiin  catupro  prctio  rcpcicnJo  condtfHo  indebiti  con^ipetat  cx 
cmptionc  nulla,p:r  l.firvum  m:um,^  7  dc  condUJ.  i/ii^i. PctrusGrcgor. 
H)  jyntag^  luris  Uh.  16  C.$. 

Qaod  fi  t  autcm  vcndiro'  ron  amplias  cxtct.  Hoc  in  c:.fu  pu- 
tavit,pr3ediura  alicnatuma  roa^ifttatu  loci  (n^  dominia  rcn»m  in 
inccrto  fint,&  urobfcquiis  publKcis  c6  faciliusparcaiur)  adlc  rrahi, 
&c  donccaliusidoncuscmpror  &  polftfsoi Xqucm  infiocm  publicc 
vcnum  cxponi,&:  fubdiriccrcificaiidebcant^mvcnianturjfi^iarcfti- 
tarioncjvcl depofitionc  iufti  pre(ii,(fi  pi/mus  puiatitius  cmptor  illud 
rccipcrc  nolkO  ponfi  Jcri,cijsq  .c  fruaus  &  utilitatcs  pcrcipi  poftc. 

Quod^t  autcra  emptor  notitiam  mandau  habni{Tcr,&  nihil 
ominusun  j:i>  vel  a!rerum  prrdiam,uut  corpiu^cicra  tormam  fo- 
lcnnitatcro  ei';sdcm,fibi  compararepr«fiimpfil>ct  /  hoc  incnlu  ccn- 
fair,cum  laoquaro  maljtfidci  cmpcorcm  ncquc  d  vcndicorc,ncqiic  ab 
ahis,expoficum  prccium  rcpctctc  poftc* 

In  ma  a  f  fide  enim  dicitur  cftc,  qui  cmit  ab  co,  a  quo  non  dc-  j;^ 
b  ic,  /  bondL  fidci^  1 09/:  de  verh  fignifu  &gl.  in  U  r,  C.  de  fid.  &  vir.  hafi: 
fiful.  &  efltext.  tn  l  qHemjtdmodnm  C.dc  agric  &  cenfit  ubi  dicicnr  quod 
malaEfidcipofrcfsorfit,  qnicontraiegum  intcrdida  mcrcacur,  fic 
qiiod  tali  in  cafu,quando  ftarucum  rcfiftic  adui ,  &  contraftam  in. 
ficic,camquc  annullat,poftcfbor  qiiifpiam  dicatur  malxfidci  ,  rradj^ 

Mmz  luirus 
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2^0  ^ASTIO  XLFil.   ^ 

Saiduscar^jf/,  z  76,^.1 7.  11.  ubi  ulcenustiufctt,  i^aou  tahb  poiici- 
sQr,qui  mercatus eft  conrra  lus refiftends ftatuti.fit  in  mala  fidc  veia, 
&  tton  faUem  prxrumpra:  qaodquc  contra  talctxi  poflrcfTort^ro  fit 
praefumprio  Iuris&:dc  lurc,  qu«  noniecipit  probacioncna  in  contra- 
riuuj.  Iniquis  f  autem  comparatoribus  non  ene  licltum  repcfce» 
reprttium  raaaifeftumcft  citextJ.  z  Cwf  It^utoeca  vcn- 

ditore  illud  recuperentjTiraquc!* de  ntracl,  tnHniup.  ittpufat^  n.  16,  Fr 
in d.  traH.    iz  gl.  i.n»  11.  Bald*  Covfil.  5  ^ 7 i  o.  roL  1 .  ub  ^ 
contraIcg€5mercatuirjentcr,non  rcpetir  picci  jm»  proptcica  . 
mum:  ut  pun?atur,quia  Icgcra  contemplu,^/r  uubemHsnuHi  C,  de  S.  S 
EccU(.  fccundo.-quiaimquiscQtijpcatoribus  pietiumpcrere-ncn  l  - 
cet,  d,  /.  qutmadmodum  C.  dc  agfu.  &  cenfit.  Tci  xxh  :  .  joia  fol vic  preti 
um,quod  (ciebat,icnoa  dcbcre,  l  cuii^^  pntrroremff.  dereg-  Jur.  c?um 
vidclicetfciensprudensqacpecuniaaifaamexpoiaicpro  re ,  quaa), 
novit  vigorc  fta- uri  non  nifi  ccrto  modo  al.enabilera  ^  Sc  viiio  fc 
poiiusdnerc  realiafte<aam:  Ethanc  tfeotentiaro  eriarain  Can-.c:a 
Lmp.eciali  approbatam     rcccpra  ii  tiTe  conftat  exfdpe  du:.  co!l:c}/tm: 
rerum ludic..Gait^& Mcichsnert decif  zi.  n.%%.& feqq.  hb.  1 
ditai:aiiet)acroneraconrralcg«icn  inteirdivla^&atra  dcbitas nra- 
rates  fadam,rcvocari,&  fqpcriorcm  vices  fuas  interponecepoffc,  nc 
propterea  quicquam  exolvatur. 

Ec  hxctfj-  ''ptaffattjs  Anonyrouslnrispcrituscircaan. 
nutn»6o6.  ad  v  iraqux^onem  rcfpondit,  qia^  fiitafcha- 

bentjcquiturfuiipote,  quodMterispnribus  omnes  ahcnaiicnes  46 
^nnoi  f  7  ^.ccntraformam  ftaturifaftflpjrrit»,  &  invalldflcfmt, 
^iTfcrcr.tirimoPancipl  noftro  Iurisdiaio,aliaquclura  tcrrituiialia  fal- 
vn  2^iniegraln  iis  confti,erint» 


^AESTIO  XLVIIl 
Utrum  emptorpracdiumemptumintra  tcm- 

pusrctraaus  itcru  vcndcrc,  &  quis  cunc  pofsic  rccrahc- 

te,  &  an  dcbcat  prctiuro  primae  vel  fccund*  Tcndi- 
  tioois  folvere  ? 


^MSTIO  XLyill. 
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Summana. 

I  .        .  ^ tm^M raruilm  rm  ivh^^uut^ni  luruniia.y 
rcndrrCy 

t  Pnmi  autm  vend}t§ru  corijdngutr.imhllmmm  retraberi. 
:       '^  ttlfis  Imrem  afput. 

:n  icfneJnt-Am  tnanum  venerit. 
T.t  xetrabens  pnwum pretiuw  folvtre  delet. ' 

nnimvettd.toi  ewfti^r^ref  ttuen. 

8  Vel ;cicus ptudcnsi  pluris }\UAm  diheai^fnercalu^ f,t. 

r  - 

^  t 

j  ^i.  u  re 
JLxra  rct. 
^^C  MandimjJ, 

* i.ji).     j^'.  i.w.  1. 
^         ,  oKs  nihiion  inus  i  fc 

cundorinptorereir  alics  icciindi  verdiio 

^  n'tti  d^D^t.  Mjibu^r.       eouetn  tit.  dc  retra[lu  Virfc. 

Ir^x;..  .;^«;.  Ttraq.  §.  i.^/.  i  o         rctj.  qudrturn  &  f  ji,^/. 

5. ».  I.  Q  ra  t lUs  jctradtus  non  pcrfcham  vcniJnoris ,  lcd  icm  i- 
piam  ^fdchay-umetitoLftin  vts^.ftfundm.  ff.de  ferrtt.tujl  fradiof  &U 
ftduhireflttuito  jf.de  mitiitr.  l.pojl limtntum  ^,fi  u  qutetnetaturjj.  de  capt. 
&poflltm.reverf.  Idcio  quoqucconluluit  Paulus  Calu.rcw/w'.  j4,.ic,  ^ 
VerfconcluJirurerfhhlt.i.  Licct  t  crgo  ccntics  piadium  vcn 
^  in  cctcfimam  manum  vcniar,  nihilon  irus  prin  i  Vcndiroris  wuu- 
fanguinei  i.lud  antcomncs  alio5,intia  tcn.pus'rciia<aijs ,  abu  riitio 
cmptore  redimecc  pofsunt,  ludov.  Bohfr.  cotijtL  f  i  in  awpluf  col.s.verf 
&not4quodtale  Ituarg.  etm  nuodtnjimdtnot.  tttl.  x.  C.de  r^fitn^nndtt. 
&inl.  tttinor  tn  pr.ff.  de  imtior. 

In  prxdifto  t  ajiem  caru  fi  prrdrum  fccun    v?ce  ven^?fnr,  fj^ 
prcriiim  'ccunrlac  vctiditionis  matusiiryquam 
teocrur  fccundum,  tcd  prinr-    -  fol.c.c.  i.^  iv.i,  .: .  ,c 


k  te.ciaacuao  ilio  coiuractu  ,  qui  inter  primosconcrahciuesinicus 
e  t,& nondcalio  agicur:  viulljniquc; primus  emptor  conquerendi 
caafamhabecfi  prctium  illf,qaodexporuit,refundntur.    Ne  ii:e  e- 
nim  ciim  alterius  iaftura locupletarl debct,  iuxta  Vulgarem  lut  s ; 
gulam.  Confirmat  Tiraq.  §.  \  i  gl  I.  n.  6.  ^  lo. 

Et  ex  hac caufa  t  ultimus  cmptor  excefsum,  &  quod  amplius 
roluitjq  amprimus,a  venditore  fuo  meric6repctcrc,  cumque  pru- 
pterea  u^tone  &  empto  convenire  poteft ;  vel  fi  nondum  folvit,  excef 
sam  illumfolvcre  nonamplius  tcnetur,  Itaexprefse  rradltBald.Cart. 
&  D,  D.  ad L  cmptorem  §.  tdt.  ff.  dea^f.  empti  &  vcndtt  pcr  vciba  tcxtus, 
ubi  dicitur ;  qaod  bona  fides  non  paticur,ut  cmptor  rem  amittat,& 
Venditor pretium  rctineat :  Et  in  llmili  quoquc  veluit  Paulus  deCa. 
ftro  in  /.  j4  col.  X.verf,  in  fine  gl.  C.  quod  metns  caufa.  /.  pofl  liminium  ff,  fi 
quis  emeratff  decapt.  &poflhm.  reverf.  Tiraq.  ff^  l  i.gl  i  n.  6  &  f^qq. 

Ni(i  t^>fprcfseconvcncilf,ut  uIfirt\useraptor  vcnditoii  fuoin 
cafumrctradasnihilom  nus  cxce(sum,&  maiorcm  fummam  folve. 
re  reneatar.  Qjia  conrraflus  cx  coovcntionc  lcgem  accipiunt,  /.i. 
jf.  dcpofi:i.  Vel  t  fi  poftcrior  cmptor  non  ignorat,  qnod  proximio* 
res  i^ri  ni  emptoris  rctradlam  quxrant,  &  iseonon  obftantecon- 
craika  Ti  inca^  &  plus  fq^at,qaam  in  primo  contradlu  conventum 
fuit.  Tanc  eaim  quod  ica  fcicns  prudensquc  rem  alicnara,  &|pluris 
jaam  dcb^bac,mei*tat9  eft,eiusquod  plus  datum  eft,rfpctitio  cclsat> 
qii  a  clonaram  cffe  cenfc tur.  Et  ita  fcntit  gl.  ad.  l.  emptorem  qriamgl. 
dtcit  notahikm  Bald.  in  /.  i  col.  Vet.  verf.  tertio.  mn  operatur  &  ibi  qaoq-, 
S^^YCctuscolult.f.qu^fi.  CJepnic.  &commod.  rei.  C\c  ctiam  Tiraq. 
n)tit  d.  §  I  i.'gi  i.n.l  r.fecusautemeft,  (italitcr  cxprcfse  non  cau- 
tam,fivcpadair  fir.  Quandoqaidcm  ncmo  fuam  iaclare  prcrfu- 
mitar,&  ini  um  valdc  foret  cum  aitcrius  incon^mo  Jo  rcrum  aug- 
men.ntion^ai  qu3crere,ut  fupradidum. 


An,  quomodo,  &  quanco  rernpore  pr^fcribi  pofsicim- 

mnnicas  a  Solvcndis  colledlis  ? 
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Summaha. 

I  Va(H(paUs. 

1  VunddmentaiBBe^drevoUKtu. 
j  Torenfes  4»;  iolUftuii  fofsm  dn^Hre  f 

4  jlnde  {onftictudjttief 

5  AHoris  imentfepoidatMy  nn  e^  sa  ? 

6  Immunita^  k  coUdfu prifcrtbi^otejl. 

7  R^iop. 

I  j^rgumentum  in  contrartum,  p.  c foluti$. 

10  lus  coUeclandt  an ftt  it  refervatid  Princtpi  t 

1 1  Refervata  Prtactpt  aon  prafcrtbKntur  ? 
I X  Itu  coUectandt  contra  Qomittm^  anpnfcrihi pofsit  l 
I )  'Sunqutd  res  merafacuUutif  fttexaUip. 

An prxfcrtbi  pofsttft  abfoli<te  tahs. 

1 5  Qutd fi  iure  acttonis  ultqutd  exioi  pofstt  t 

I  i  Quanto  tempore  tynwunttxs prdtfcnbaturt 

1 7  Tundantentum  tr^rtim.qui  40.  annojs  reciuirunt. 

18  Immuuitaf^  '    '    c  empcre  iDJmemorialipraftibitur. 

19  Probationcr.        f  i^non  in.tiwbit{ubdtt^^. 
10  A)t  ntcefsarta  tnterpellatto  domini,  &  contradtflio  fubditt  ? 

II  Opintonegativa^  l%*&quodfufficiatcafum,quocolle!laim* 
poitipojsitevemfsi? 

i  j  Immunttas  ab  ordinartu  coUc^Hf  non  fe  extendit  ad  extraordirdr':4s. 
1 4  Sed  bent  ad  al>as  etnfdm  Specieijtfferentes  quo  ddplta  &  fKtnta, 

1  f  ^cghgeutta  offuiMlum  an  noceat  domino  t 

16  Optnto  affirmattva,  1 7.  quodcxa^to  ftt  necefsarta. 
1 8  Rcjnedta  exeiutiva  contra  morofos^ & renttintes iolUllas fohere, 

2  9  OuA  ex  hts  duabtis  opinionibus  meltor. 
jo  Dtfiuuiiohlir.fiuzertirma,^\.fecunday\t  terhu  ? 
5J  Declaratio  Mod.  Ptftoris. 

14  Conclufii 

SUbdftiquidam  t  Palatinipraediaqnaedam  habiicriint  m  diriont 
Fuggeriana,vu1g6  ^k^trctfttcrbt  dic^a,dc  cjij;i>t'$col?c5!;  s  A  K 
vcrcrcnucrnnt  idco ,  quod  accntumannisnon  mrdo  fuill;*^  ^  !\Jr 


174 


i 


!ceat,  fcclacqiii  tfnnfri^i  fuirvenc. .   i)vo.nin'Jt  i"  Lo  ncs  %  sercbat 
prxn^imptioncTi  pro  ipfo  ftarc,  tanqna^n  ^omino  tcrritorii,  colqiiod 
pracclfa  in  fpfias  lurif  li  'Ibtic  notoric  fica  cfTcnt^ipfumqae  iuf^collc-i 
(flan  iicxinflnimcntocmptionis  Anno  i  f  44.crcftD  colfr^i,  in  qu6 
cxprenjc  fpfi  vcn Jica  fuerint  omnii  iura  funrlis  anrxcxa,  in  fperfc  au* 
tcm  ius  collcc^indi,  adiitorin  potcftateantcccrsorum  fuorum  pofi- 
tum  fuir$c,collc^^i$  exigcrc,  alia  qne  iura  cxcrccre,  !it  ira  hufc  facul- 
taci  non  potucrit  prxfcrihi ,  prtfcrcim  quod  fubdici  nnnquam  fue- 
rint  cxaili,ica  ut  rccufarenc  folvcre , .  vel  fcsc  opponcrcnt :  infupcr  | 
I  cxav^ionem  force  a  miniflris  omif^Jim,  quorum  ncgligcntia  domino 
I  non  pofsitpraeiud  carc.  Unde  Q^Uifi  S  TI  O  in  principio  pofta 
j  ftiic  cnaca.  Pro  cutus  dccifionc  fuppono^intentioncm  D.Comicis  cx 
inftrumento  vcndicionis  ntcunquc  fnndatam  efie. 

Quamvi?  cnim  dciurc  commmi  difp'irari  pofsit ,  urrum  t  fo- 
rcnfcs  collecflari  pofsinc  cxcra  I^cum  domicilii,rarionc  pofscsfionum 
inalicno  territorio  fitarum,  uti  mulcis  deducicMynfingerus  cent^^. 
obs.  ai.  Gail  a  obs.  5 1.  Rolcnthal  defmilis  conclHs.  io.  W  inzler  decol 
U^.  decis,  4«  n.  7.  Ca  par.  Klock.rff  contrtbkt.  in  imp.  ufit4t.p4r.i63^- 
fold,  cons  I  f  t.  per  tot.  conftL  z2o.  n.  z . 

Cumraunis  t  tamen  conf  jctudo  io  his  partibus  eft^ut  qullibet 
de  bonrsfiiisinjmobilib»'seicol!e£l:a5rolvac,  incuiusiuri^  ' 

fita  funt*    Einsmodi  aurem  confuetudinem  valcretradit  G  .  c  . 

n.  i7.Myns.w.<5.  RofenthaU.  5.  8 a />err(?f.  qux  iuri  faris  con- 

formis  eft,agri  cnim  tribucnm  in  illam  civirarcm  levari  dcbet,in  c-u- 
ius  territoHo  pofiidctur,  perl.fornu  (f.  isvero  ff  decens.  &  ibi.  not.  l 
C.  deexA^i.  trib.  lomnts  C^tnecenfu  Vflreliq,  ide    RorcnthaL  c^y  > 
^o.     t.'a-7c  >^n^mod'v>^  '-rr^  vpTfiK^fvur^/  contra  Commifsariof 

»nb  2(ufif1)uf?c?eme(ner  ?QmSiiri(j^f)cii  ianbfi)afff  eiusmodi  coafuc- 

tudo  allcgata,ibarscflbribus  autcmCamerarhaud  improbaca  fuir,  i 
dem  Klocken  pofir,  7 

^  Quandoquidem  t  crgo  Dn.  Comcs a J  minimuni  iuxta  confuc- 
tudmcmfundatam  intencionem  haber,  vidcndnm,  an  per  cxccpcic. 
nem  prTfcripcionis  ch*sa;& utrum pra:fcriptio  ipfa  cum  fuis  requifi- 
tisprobatafit,nccnc? 

Ubiantctomniafuppono.qnod  immnnitas  a  colIcAis  pr^rfcri- 
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bi  pofsit ,  pcr  tcxtum  in  fT.  ahaiit  ff.  m  ditt  imtt^^ih  (T.  m\t)  fcttc 
vnfer/  te.  fH  wan  oiic^  wf/J.  de  ^mo  48.  iW:  cB  dmr  Ovdc^)^ 
2(nf(ifaj  9C^ct)f/  batt)i&crtt>Utnrcrc^|<n55aat  rc(^)t  <fJ/  pracfcribit 

ReinckiDgrf^rrjm/iw^/(fc«/.  //t.  i  il  f  5  W.X4  Klockcn 
Befold.  fow/i/.  i8l >w.  iSc^fo^/.  151  w.  ij  Mynliogcn  15*  rfj^. 
i:».  54.ModcftinusPiilcr  •  ivri.  r.  f(?w/r/.  4».  i^.&feqq.  Chriftc- 
phoru^i  WinzFer  de  coll^cl.  obs,  i8,  ubi  rationcm  f  reddit  c um  cnim  i- 
pfa  fupcrioriias  ciusqnc  excmptio  pratlcribatur,  G^il  de  arrejl.  c.  j. ». 
l/.confequens  cft,  &  ccnfum  in  fignum  fuperioritatis  dari  foliiv  prx- 
•fcribi  polfe.  Ratio  alia :  quia  ius  colleclaildi  prafcribitur  fecundum 
Albcricumiwh/&.  jf.  de  muner.  &  honor,  Erg«  codcm  modo  ctinm  im- 
muDitasacoIleAis,  Piftorw.  17. 

Neque  -J*  obftat  tciius  in  l.  comferit.  6.  c.  de  frdfcript  jo.  vel  40. 
jlnn.  ubi  cxprcfsc  provifum  vidcmr,  quod  prafcriptiones  ad  prxiu- 
dicium  folutionis  publicarum  fiinftionura  non  poffint  extcndi.  Ei 
quod  omncs  p^iflclsores  prasdiorum,  ctiarafi  40.  annis  nihil  vcl  mi- 
nus,  quara  oportucrit  nomine  tributi  folvcrint,dcbeant  tamcn,non 
obftantc  cuiasque  temporis  pratfcriptionc,fan  Aioncs  fcu  civilcm  ca- 
noncm,  velaliam  quampiara  publicam  collationcmcisimpofitam 
dcpendcrc  campcl!?. 

Ad  hxc  t  <^nira  Refpondct  Piftorlus  loc.  cit.  n.  1 8.  ca  qux  fum- 
mo  Principi  taniura  compccunr,duplicis  cflc  conditioois.  Qux- 
dara  cnira  funt  refcrvata  Principi  in  fignum  fabicdionis,  &  fiipcri- 
oritatisj&univerfalis  dominii,&:ifta  funt  imprxfcriptibilia^Sictcr. 
tura  vid. l.  fomperit.  intelligunt  ibi  Bart.  &  Bald.  &  idcm  Batr.  inl  If 
citatio.jf.  cjrum  depublic.  &  vecligdL  Quzdam  vcro  funt  refcrvata 
Principi  in  fignuro  fingularisprivilcgii,ut  cxigerc  vc6ligalia,pcdagia, 
&  fimilia,&  inhiscurritprxfcripiio.ita  tradit  Panotiwf.  ium  nohis 
n.  u.  rfepytfj^fi/^f.  qucmfequitur  ibi  Fclin,  &  latius  loan.  Francifc. 
Balb.  in  traclat.fuodeprdfcnpttombfuin  i.parte  ^.primi;ali^.  Quia igi- 
turcxhocapparct,  quodetiam  rcfcrvata  Principi(qux  non  funt  rc* 
fcrvatain  fignum  fubicdlionis)  pr«(cribi  poGim,utique  prcfcrfptio 
etiam  incoUcilisobiinet. 

Nam  t  hoc  ius  iraponendi  coUeftas  non  eft  dc  refervatis  Prin- 
cipi/ccundum  Alex,  in  confil.fuo  tf  8  incip.  &  vifo  &  dudum  difcusfo  col 
'  "  Nji  17«. 
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4.  ii.  necobli^tf  quodvideatury  voU     Felin.  tn 
tnum  nota  untim  fignum.    Quanivis  f  crgo  ex  dodlrina  Baldi  in  d.  L. 
comperit  (blutioni  cenfus,&  iuri  iraper iaii.  quod  Impcrator  fibi  rcfer- 
vac  in  fignum  recognicionisuniverfalisdominii,  non  jpt^fcribacur 
ullo  tcmpore  adeoque  illae  colle^l«  quae  Imperacori  in  ugnum  reco- 
gnitionisuniverfalis  dominiidebcoturi  contra  Impera  otcm  non 
pratfcribaniur,  idem  Cafp.  Klocken  dilt.  pof.  44.  Cs^o  (^^n(\i  intelli- 
gendus;etiara  videtur  Winzlcr  decoUeSt,  decif.^.  w.  l^.  Rofcntbal.rff 
feui.    5  conclHs.  84.  /it.  c^  tamen  t  nihil  obftat  iuri  collcdandi  con 
tra  aliquem  Comitem  prxfcribi^qaia  pcr  hoc  Impcrio  nihil  dcccdit 
fed  id  tantum  qucritur,utComes  ipfe^dne  colle^atione  uiius  alce 
ri  usuc cxemptf ,tributa  Imperatori  prcftec ,  pro  uc  in  (imili  ratio  ci- 
oaiurModeftin. Ptftor.  loc.ctt.n.^linfin.  videeundem».  55. 

Neque  t  obftac  fecundo:  quod exadlio  coIlciSlarum  io faculta» 
icfupcriorum  pofita  fir,confequcntur  praeHribi  non  po/sic,Bcfoldus 
confiLxio.  n.  5 cum  prxfcriptio  10  aftibus  racrx  facuttatis  vel  vo* 
luntatis  noB  inducatur,Wefenb.  n.  1 4.  ]f.  de  iurud.  id.n.  \o.&\^.de 
ufurp.  &  ufucdp.  Nam  ad  hoc  axioma  t  refpdndct  idem  Wefenb.  n. 
fin.  circ.fin.ff.  de  refcmd.  vend.  illud  procedcre  in  his,  quac  funi  ab^b^u- 
te  talia.non  relative.  Nam  quac  abfolutae  funt  facultaiis ,  &  jure  do- 
minii  alicuiinrcfuacorapetunt»  vclqux  infunt  propriis  dcminiis, 
nec  ab  alils  debcntur,h2c  non  prxfcribuntur^quia  pofita  funt  in  cu 
iusque  iureabfoluto  &  facultate.  Alicer  t  k  rcshabct  in  iis  ,  quac 
funt  ab  aliis  debita,  u.g.  fervitutes  &  fimilia ,  quac  femel  cotiftitutar^ 
licct  merac  fint  facultatis,(u.g.  ire  vel  non  ire,  haurire,  vel  non  hau- 
rire)  tamen  pcr  non  ufum  pracfcribuntut.  Clarius  id  afFert  Ganifius 
in  traa.  dc  ufur.  &  cens.  c.  1 1 qui  vero  coutra  ubi  dicit :  rcgulam  pro 
cedere  in  fimplici  fivc  mera  facultatc ,  quaeex  nulla  aftione  dcfccn- 
dic,puta  ire  pcr  forum  publicum,per  viam  publicam:  at  fccus  efsc  in 
facoltate,  qu«  iurc  aftionis  compctit^  Nam  ficut  tunc  aftioni  pra:- 
fcribitur,  ita  &c  facultati  aliquidtaciendi ,  quc  cx  eadem  coropctit. 
Haec  de  prjcfcriptione  In  fe  confiderata.  Quanto  t  autera  tcmpo- 
rcimmiinitasacolleftisprjcfctibatur.^  Doftores  non  convcniunt, 
aliqui,  10.  alii  10.  alii  ^o.  annos,  ubi  videre  eft  apud  Klocken.  hc. 
ctt.pos  44.  Btlo\d.confil.  ifx.w.X5.alii4o.  annos cum  titulo,  etiam 
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in  valido,  vcl  colorarorequitum,  Winzlerus^fi^.ptx,  i8.  w.  f.  Belol- 
dusc(7w/r/.  iSo.fi,  l8.  drro»/i/.79.«.4j.ubidicit:  quod  is, 

qui  alias  icneiurad  oncra  coHe(aamm,pr«rcribat!mmunitatem  cur 
iu  40  annorum,  &:quodonus  eiimponi  non  pofsrtjqui  pcr^o.an 
nos  nihil  foIuic,fcd  quod  tuncpraefumatur  cx  aliqua  lcgitima  caufa 
exemptus.confer  ctiam  Modcftin.  PiftorcoHj,  4  n.  17  in fin.  ubt  n,  j  4 
ad  hoc  t  allcgat  text,  in  1.  fin.  C.  de  fund.  pdtrim.  Itb.  1 1.  ubi  habctur : 
quod  qui  immunitatero  fibt  a  Principc  conccfsara ,  vel  fundos  ab  i- 
nirio  adcropto  canone,  princfpali  lufstone  fibi  datos  confirmcnt,  fi 
per  40.  annos  adcmpii  caDonisbcneficium  iugitcr  poftcdcrintjnon 
debeantobciusraodicanoncro,  cuiusadcmptioncm  40.  ann.  pof- 
senTio  teftatur,  in  quictari :  fcd  quod  iura  polTcslorum  omnino  in  co 
ftatu,tn  quo  per  40.  ann.iugitcr  manferunr,absque  ulla  innovatio- 
ne  dcbcant  durarc  qucm  tcxt.  ctiam  ad  imrounitatcm  a  collcdis  ap- 
plicant  D.D.  dicentes,quod  quando  quii  allegat  conccfsioncm  im- 
munitasjicctillafitinvalida,  &c  titulus  (altera  colorarus,  tamcnfuN 
ficiat  ad  pracfcribcndum  cura  fpaiio  }0.  ann.  ita  confuluit  Bait  mff. 
dUe^.confil.  59.  w^.  comwuneSpoleticol  i.  Vidc  quid  cx  Bartolo,  A- 
Iexandro,&  aliis  dcducat  idcm  Modcft^  Piftor.r/.  12,5  4  ubi  n.  t,6  con- 
cludit,tltulum  etiara  coloratum,coniunftum  cum  curfu  40,  anno- 
rum,pr«ftarc  immunitaicm. 

In  t  noftro  propofito  non  eft  ncccftc  dc  rcmpore  difpurare, 
quiafubditiPalatinia  tcmporcimracnaorialt  nihttfolvcrunr^hocquc 
tcrapusadiramunitatcro  ad  piscendam  fufiicicnscft,  Mynfing.  di^. 
refp.i^n.p  crfeqci.  2^(o\6us  coufiLi^^.n.  to6.  ubi  dicit:  absquco- 
ronidubioeft,  iramunitatcm  a  collcdlis  per  prafcripttonccnillius 
tcroporis,cuius  in  contrariuro  raemoria  non  cxtat,acquiri  poflre,qaia 
vtm  co  ^ftituti,privilcgii,  Sz  fpccialifsimac  concefsionis  habet,  vidc  c- 
und.  confil.  1  f 2.  w.  1 }  adde  Klockcn:  dtcl.  pofs.  44,  Winzlcrum  dta. 
obs.  iS.n.  y.  dr  d. 

Ncquee  iam  f  cft  necefte,quodpr«fcribcns  probctfc  non  folvif  1  9 
se,fcj  arhcitquodalieger,nonfolvi(Tc,ita»tis  qui  affcrit  eumlbt- 
vilfe,id  teneatur  probarc, Bcfoldus  confil.  1 80.  w- 1 9.  Myns. decdd.  1  j 
rcfp.  r.w»77.^,  ».afhrmandcnim,nonncganti,  incumbit  proba- 
tio, per  vhlg.  In  hocautera  confiftit  difhcultas:  utrom  ad  prsefcriben. 
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darn  haac  iibertatem  ncccfsaria  uc  interpcllarfo  doanni,  6:  concra- 
Jiaio  fubdiifi^in  quo  D.d.  planc  difscntiant.  Negativam,t&q«od 
interpellatio  non  fit  necefsaria.tenet.prxaiaus  Cafp.  Klokcn  de  con^ 
mhulpos.AS^\>i  norem  aliosalUgat^Mjrnfiog.rffurf.i^.r^/^i^FJ^.  1^.2  w. 
67. &  /i^^.Eandcm  apprchcndit  Dn.  Befold.  di^.  C9m.  i8o.«.io.ubi 
ad*  imixnitatem  adipiscendam  nihii  prarterca  «cccfsarium  efle  di- 
cit,.quam  aliqucm  prardia  longifsimo  temp#re,  a  colleftis  impofitis 
velutimania  &  liberapolTedirsc  ,  in  quam  fcntentiam  quatuor  altos 
adaucit,  i^em  confil  ij^w.  lo^.itain  tcrminis  loquitur:  ncceriam 
ad  pracfcribcndam  hanc  libcrtatc  ncccfsaria  rcputatur  intcrpcllatio. 
Etfi  cnim  aliqui  Dodores  ad  hoc.^nt immunitas  a  collcdlis  pr«fcribi 
pofiit,requirat,ut  is,qui  hanc  im.iiunitatcm  praefcriberc  vult,  fucrit 
rcquifitusaa  folvcndas  collc6las,ilIasq;  folvcre  rccnfavcrit,&:ab  ifta 
reqnifirionc&rccufationcfaaapertcmpuslegitirau  a  folutionc  col- 
lcftarncefsatu  fucritrtamen  hxc  opinio  comunftcr  r«  brobata  efl-,& 
dodorcsfcrcomnesconcludunt^ad  hoc,ut:munitai  a  collcdis  prac- 
fcribi  pof$it,fufficcrctcafu,quo  collcdairaponi  potuir,fivc  aliis  im- 
pofita  fuitjcvcnifsc,  &  ab  ifto  tcmporc  40.  aoos  clapfos  cfTe,  etiamfi 
nuUa  nec  intcrpcIlatio,ncq;  rccufatio  illius,qui  per  tempiis,  ^o.anu^ 
coUcftas  n6folvit,intcrvcncrit,pront  in  hanc  feotenciam  iterum,i  f 
authoriutcs  allcgat,additq;  nu  lo^^Rationcm.quod  in  dubio  contra 
colIe<Saruoncraiudicaridebeat,cum  &libcrtasin  primisfavorcbilis 
exiftimetur,cuiplusfit  favcndu,quam  reip.  luxta  hac  opinionc  fub- 
diti,dcquibusquaeftiocft,noampIiusadcolIc(ftas  ordinariasprsefta- 
das  cogi  pofsent,fcdbeneadextraordinarias.  Namtobtenta  imu- 
nitatc&cxcmptionca colleclis  comumbus,vuIgaribus,&ufitat  $,n6 
vcflit  iraanitas  acoUccftis  privilegiatis,  &  propter  magna  acimpro- 
vjfam  patriac  nccefsitate  u.g.  rationc  belli  irap  )fitis,Myns,rffC4(i.7.rr- 
fpons.6^M.  f  ^.Gail  1 .  $bs.)  2..n.  1 6.&  feqq.  Scbr  ici crus  dcfcud.  part.  i  o. 
/f^.i.w.i  jo.  abi  diftiniSHoaje  aliquani  atfert.  Vide.ad  hocpropofitu 
ctiatModeftinu  Plftoriuti/cf. rfw^/.^.v^+i.ublait:  ficuii  is,  qui  iuris* 
di6fcione  io  quibusda  adkib^^acquifivitjpoteft  ea  excrccrc  in  omnibus 
aliis^ad  fpecic  illa  ptrtinctib^ita  quoq;  colleft5d  ius  qui  praifcripfit 
pto  ceriis  onccibas,poteft  collcftas  imponerc  ctia  pro  alii^  onerlb*^& 
viccvet(a,imunitate  a  cellcdis,qui  pr«fcripfir,poteft  ca  fc  tu  u  con« 
rracollcdlasnovircr  impofitas,licct  diftciaat  fccwnd.ijplus  vo'  inin^, 


niocio 


Early  European  Books,  Copyrighl©  2012  ProQuest  liC. 
Images  reproduced  by  courtesy  of  the  Biblioteco  Naziona 

CFMAGL.  2.6.47 


(ir^ESTKy  xJ.  i  X.  279 


ioodo  no  rpcdc.Naiiuunitas  acollcdiscade  racionc  acquintur,qua 
colledtidi  ids^.  conerario^dcm  is  q«i  iurisdi(ftionc  fimplicc  prafcri- 
pnr.no  poteftuti  imperio;ita  licct  quis  acqnificritimunitatej  (i  tamc 
priftina  foraia  pcoiias  imutata,novumqj  tributu  impofiru  tuerit,il- 
la  k  tucri  non  poteft,faliit,  fi  eiusdc  Ipccici  triburf»  fi;w'rit,Iicct  d»hb- 
ratfecunduplus,vcl  miRus.Quac  ^tc  tributnrlicatur  rJiffctrc  fpccie, 
»?cquc  fecttnduplusScmiaubf  yidc  apudipfiim  w.^  j.Quod  dc  ncgli- 
i^cntia  officialiu&miailtrorum  aD.Comitc  allatii  fuit^d  ipfum  rclc- 
-varcncquit,e6  quod  BCi>ligccia  ofhcialiunoccat  domino,in  his,qujc: 
gerut  circa  ofhciuiiD,pcrea  quxlcripfi     longww  dppendice  iidjf.t.  inf. 
injl.quod cum  e^. Piura  dc  eo.an  officialiu  ncgligctia  domino imputari 
dcbcar?videapud  Wci         '  -.^Jefm^it.cdp.^.n.i^infiti.&n.ii  in 
ftincip,&c  an  otHcialiri  U..  ...  .  iiOccatdorainoinprapfcriptionibusPa- 

pudGabr.Rom.W.j.^/^^rtff/tri/^r  conclw.i.n.64,  Aftirmativamtopini* 
oncno,5cquo  ^  ad  prarfcribcndaHbcrrnrc  &immunirarcm  h  collcftis 
requiracur  inrcrpeilario,&  quod  fola  pratcriro  vcl  omifso  no  lufhciat 
&fi  alii  vkhii  lolvei:i»r,tcnctChrilloph.vinz!cruS(/e^p//^.rfn?.oi^ri8 
n.]^o{hnihz\.di  ftudii  c.  ^.cm/i^^S^.w.j  ubi  babctrquod  rcquifiiusui 
folucr:r,fi  id  rccufavcrir,&:ira  legirimo  tempore,c6curre. ibus  cattcris 
pratfcriptionisrcquifitis  imunis  ma(crir,pracfcribat,aiiis  fccus,  idcm 
tenct  f.6.rac/«f,8z.«,x4,ubi  drcit.-ribi  hacfcntctiamTidcri  vcriorc,qua 
cria  multi  magna  au&oriraris,  Jc  prxcipui  norainisI(Sbi  amplcxanrur. 
Cu  quo  cocordattMyns.rf^c^i.y.r^jl^.yo.w.j.ubi  dicit:ad  praelcribcn- 
da  hacimanitatc  duo  rcqttiri,primo;m  iubditi  per  ^e.anos  nunqua 
rributu  folvcrint,fecudo:ut  poft  priraa  cxa^iionc  ipfis  impofita  prac- 
fatu  tcpus  cffluxcrit.Namfi  nuqua  ccfiti  c(rcnr,licer  ^o.ani  f  rstcnil- 
ecc,ramc  praffcriptionc  fe  iuvarc  no  pelscr.Ne  aurc  vis  vidcarur  pofi- 
ra  in  40.  anis,idcoBeruldui  fibt  ipfi  contrarius,  rf/c>,c#w/i/.a8o.w.f  z. 
idultertus  eitedir,&  dicir.ctiamfi  quis  pcr  ccntttm,  aur  mille  annos, 
nulluraciusmodilubridiumA  fubditis  pctierir,B6  ramc  libcrras  pra:- 
(cribi  potcft,8rproindc  n.  j  jjnferr,ad  hoc,ut  pratfcribntur  hbcrias  ab 
oncrc  collcdaru,probari  dcbcre^quodciTcnt  requifiti  aliqno  tcmpo- 
rc,ut  collcftas  folvcrent,alias  nunquain  praefcrib'.  luxra  hanc  opini- 
onem  Da.  Corocs  bonaro  caufam  habcret  collcilas  cxigendi,&con- 
tra  renirenres  rcnicdia  cxccurionis  adhibcndi. 
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Namtmoroh,refr<i(aarii\&renitentes,pcr  viam  pignorationis,  fe- 
q«eftrationis  fruduum/ubh.-^ftationis  pr«cepti,&  muldar,  ad  fola- 
tionem  coUeaarum  cogi  pofsuntjCafpar.Klockcn  loc.  citpofi.iA-ScCi 
prxtendcnres  imunitarera  nliquam  illam  non  probenr ,  fed  pertina- 
cffcr  colfe^aas  fol vcic  recufent.c^lfra  ilios  domini  territoriorum  cxe- 
curive  procecJere,  &  eos  tam  in  rcbusy  quam  perfonis  conftringcrc, 
fni^cs  vcl  aliain  pr^dils  nata  aufcrrc,  Vjuin  &c  ipfa  pratdia  vendcre 
pofTunr,  Bcfold.  confiL  tfj.w.  ^7.  Qu«  cx  histduatusopiniobusani 
plccSlenda  fit,merird  Jubttare  licet,Affirmativa  plures  haber  afserto- 
res,negativa  pUircs  ic  (pcciofiorcsrationcs.  Mihlplacett  Mynfinge- 
rl  diftinflio  derat.  r  s-  refpon,  }.q.  i.  n.  69.  &feqq,  ubi  ak;:pofito  af- 
firmaMvam  vcram,  &  ad  prcfcriptioncm  imrauniratisinterpellatio- 
nem&rccufationemnecefsarianTersc:  taraeohauddubie  illud  non 
haberct  locum  in  prjcfcriptjonc  tcmporisiraraemorialis^  Similiter  f 
proccderc  co  tantiim  cafii  quando  conftarc  potcft,  enm  qui  immu-- 
nitatem  vTgoreprafcriptionisprsetendit ,  illas  colledaj  aliquanrfa 
praeftafsc  :  fecus  aurcm  cft ,  fi  hoc  non  conftct,  tunccnim  de  intcr 
pellatione&  recufationc  noncft  ncccfle  fidem  faccre  Tertro  f  con.- 
traria  opinioproccdir  tantum  tunc,  quando  nullus  cafu$,quo  collc 
(Jtam  imponcrc  neccfsc  fuit,  cvcnit,  ncc  unquam aliis  fubditis  collc- 
da  impofita  fuir,tunc  cnim  millc  annis  non  praffcribcrct  immunita 
tem,nifi  inrerpellarioapartccxigcntis,  &rccufatioexpartcadrcr- 
fa  intcrvencrit:  fecus  vero,  fi  colleflaaliis  fubditis  fucrit  impofita, 
vcl  ab  aliis  fubditis  (bluta^tunccnim  is,qui  collcdam  non  folvir,  c 

tiainabsqueinterpeilationc&rccufationcpcrfuliusfcmporislapfum 
immunicatem  a  collcdis  prafcribit.  Vidc  ad  hocctiam  Modcft.Pi. 
ftor^  rf/rL  confiU  4,  ?/.;7.  t  ubi  fl;  (tffo  dicit:  nos  non  vcrfari  in  fimpli- 
cinonufu,fcd  hancimmuniratem  habcrcimpJicitum  ufum  comra. 
rium,dum  niminim  collcda?  fucrnnt impofira,ab  aliis  folutsc,  ab  hif 
autcm  non  cxacflar,  Sc  ex  Baldo,BaIbo,  &  Rartolo  oflcndit ,  fufficcrc 
id  immunitatcm,impofita$,cflecolle<aaf,  &  ab  allcgantibus  immu^ 
nitatcm  nihil  cflc  cxadunr^ 

Qi'ia  igiturf  inpropoCro  cafu  ccntumannifrapfifunt,  intra 
qnosfubditi  PaIatininunqiiam:FLip-eria  &-lii,uuiin  Dn. 

Comitisiurisdiajonc  pjrgdjaj^abcnt^^^     coUcda»  folvcrunt, 
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^pieaaccm  vigoiclai  mllcumenu  nonextraur^narias ,  fcd  ordiiia- 
riascoiledascjcigit,ccnfuieosjurcimmunitati6  fux  gaudcrc pone, 
&  debeic,  8«Ialii  164^. 


Anin  rcpublica  Chriftiana  Baccharialia,  & 

Lar  vatorum  difcurfus  colcrarc  pofliac, 
&  dcbcanc  ? 

Summaria. 

I  Jngrc^iU4  6^  dillrihuti9. 

1  Sdcchdnalta  a  Baccbo^  &  Bdcchando  diSl4% 

I  Vbi  injure  de  Baabanttbm  agatur  t 

4  QuiJnowineeortim  intelligaturf 

5  Ctrcafsnabacchart  quidf 

6  Son  fani  ferit  qua^do  redbtheri  fosjint. 

7  Baccbari  quid  t 

8  Quomodo  a  Sacerdotthm  Baccbi  ortginem  fumfftru  t 

9  Bacchaqutd  > 

I  o  Qias  Baccbanaliorum  frogrejfus  f 

I I  Bacchanalta  a  Romanu  adhuc  gtntilihM  frohibttiL 
ll  A  Cbrtfltantd  refufcttata  tmminente jejunto^ 

I  J  leiunit  quadrageftmalis  origo» 

1 4  3^^^*^)^  ^^^^  dicatur,  &  quomodo  althi  vocetur  f 

I  j  Cur  Itberaltweo  dte  mdnduietur  ^ 

1 6  Diaboh  homimbiu  tunc  infvdtantis  malitid. 

17  Quid  temporc  Bacchanaliorum  vulgi  agatur  ?  &9Uif. 
X8  ^OmVX<XCt}  unde  dicatur. 

1 9  Mala  &fcanddla  extnde  nata. 

10  Comfrecatw  40.  horarum  quam  lauiahilis  f 

I I  Ldfvaii  Bacckantium  difcurfns  non  funt  tolerandii 
IX  Ratiofundamentalis. 

1}  jlnfitfeccatum  larvatumdifcurrere.  

 Z4  Iniagis 


*  4  i^w^i^wew  DEl  in  imaginem  dtaholi  transformare  non  Itcet.^ 
%  5  Sexum  mentiri  abominabile  ejfe  apud  DEVM. 
x6  Mafculum  creatum  e(fe  magnum  DEl  beneficium. 

1 7  Veps  fmmks  induere  f^mmis^  injuriofum. 

18  Sumptfu  inutilesfacere  anpeccatum.. 
2  9  Fiunt  autem  tales  fumptus  in  vefiesfanaticas. 
jo  Temppts  quam  inutihterperdant.quife  ad  Bafchmalia  praparant. 
}  I  Vfu?n  rationis fibi  adimereyquam grave  i 
51  Vdx  articulataquamfttpretiofa? 
}  I  Dii  paganorum  ne  quidem  iocose  colendi.  ■ 
5  4  Cultus  paganicM,&  eins  memoria  inter  Cbri(li4no$  toUenia. 
J5  ^uthoris  deteftatio. 
^  6  Difcurfw  larpati  fcandaloji. 

Etfi  aliqut  non  fcandaliunpuri 
;  8  Occafiones  malornm  & fcandalorum  toUends. 
j  9  Geminuni  peccatum  efl  alium  perverteri^  &  allkere. 

40  sicuti  lirratiyqui  aliosfuo  exemplo provocant. 

4 1  Vel  comflacentiam  excttant.  • 
4,^  Etiam  in  iis^  quos  dedecet^ 
4}  Et petulanterfeiuxta  templa gerunrl 

44  ^  Specie  mali  quoj^  abflincndum  efl. 

45  Cavenduwynepro  panitentia  laryati  larvas perpetuo  induere  del  eant. 
4^  Exempla  tragica. 

47  Difcurfuslarvatiperkuloji. 

48  Exemplay^s>'io. 
5 1  Bacchanalia  iniuriis  portam  ap:r\unt, 
5  i  Difcurrentes fiulti  vocari  appetunt. 
5  j  Clamores  infani  non  tolerandi  in  BACchanalihus. 
54  ^eque  in  nuptiis,  55.  Conclus  x  0. 5  tf.  j 7  leges  ifohibitivds  8. 

imitanda. 

TT-Sct  quaeftio  nngulisfcreannis^quamdiu  inaulis,«cAcadcmiii 
^  1  vcrfatus  fui,mota  8c  agitatafuii,  PiiLisquam  autcm  ad  cam  rc 
jpondcam,neccfsarium  ducc  praemittcrc ,  unde  Bacchanalia  nomcn 
habeant  ?  poftca,  undcorigincm  trah.int  ?  tertio:  quiseorum  pro- 
grgjWq^  vulgdagacur  ?  quinto ;  an  id,quodjgU| 
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cur,ian,honcftati,  pictati,  &  fidci  Chriftianas  fit  conforme  ?  Quan 
tum  t  ad  p<  imum  artincr,  Facilc  cuivis  patctt  Bacchanalia  a  Baccho 
di(5la,c6  qiiod  illo  tcmporc  homincsimpii  Bacchoh'cenr>&Vcmrcm 
fuum  pro  DE n  habeanc ,  vcl  fi  dcrivatio  ifta  nimis  vidcatur  rcmota, 
dida  funt  SacchanaHa  a  Bacchando^Dacchari  auccm  cft,idcm,  quod 
infanirc>ac  furcre,undc ctiamBacchus  ipfc  Maenolcs,  quafi  tocui  fu- 
rtns  didus  f  ii  ,ut  fcribit  Eulcb.    5.  L.  2.  lUprdLf.  Iv^ngd. 

In  iuict;]oftro  duobus  in  locs  de  Bacchantibus  aliquid  in  vc- 
nio »  Tidclicctjjjl  i.mfttt.  de^fticct(s..  fublat,  ubl  mulicriibcra  cxS.  C. 
Claudiano  libcrraiem  a  nmittebar  fecvili  aroore  Baccbdta,  id cft  ,  ut 
Sp  cgclius  tn  Lcx.  Bdichan  cxplicat,  quae  t  amorc  planc  furcnti  vc- 
hementius  impoientiusqae  agiiara,&  corrcpra  fuir,  uc  irn  luxurian- 
ccs»&  Bacchantes  fiatfvmbolica.  Dcindc/n/.  Njf.  9  &  xo.ff.dca' 
dtltt.  edtH.  ubi  Ulpianus  lAusqusrrit^a:^  aftio  rcdihibit».  ria.&rcdibi- 
bitiolocara  habeat,fifcrvusemptuscapu  iaftarcr,  &  aii^;ua  profa- 
tijs  cfscc.  Itcmfici  ca  fana t  Bacchat!isfir,&qoafidcmcnsrc(pon- 
fa  rcJi^i'^cr»r  /  q«n\i  ir!  virfum  animi,  ro  cc  rp^^^is      «d^^iia  ra;  cne. 

Vcndicorcm  dc  tcorporis  (anitacc^non  dc  aninaijVitiis  proinit- 
Dcrcfolcrcalioquin  criam  lcvcm,fuperftiricfumiracundum,  4^  coa* 
tiimaccm,ct  fici  ac  ali*  fn-iliaaninni  viiiahabcrcr,tf  auam  norfanoi 
rcdhihcrcpo^cTiiJS,  (;i;af  diccr^t:  Seivi;^«  v4;  ,  ifdcoqiic  fiatctnct  i 
tin^xnatimfiUiiit/milptrtin^Lmcnbd.aUK^  nifi  viriumcorporif 
Bfqucad  animumpcnccrcC)VcIutinproptcrftbfcm  Icquantur  alic- 
na  vc  per  v  ccs  n.cc  iiilanurum  dci  dei.in  loqLaritur,  i.  (fU^  4  ff 
ijf.  cpdcm.  ad  qucs f  texrus  notar  GothoftcdusBaabiirr  eHc  uilani- 
rc  Baccbantium  mocc,caput  iaAarc,quafi  derr entes,  icfponia  dare, 
rJdicuIaloqui,  vcl  pcr  viccsln^anorum  ircrecuifitare. 

Quod  t  ^  roterdoribus  Facchidenoroirationem  &  origincro 
fumpfit,ilh  eDimrefpcnla  &czaculadaruti  folcbant  circafar  aBacc- 
bari  &con  as  rorarc  Virgtl.  6.  AEnctd.  Luian.  5  luven.  fatjr.  i.rdqqc 
ideo.ut  ncn  {yxk  (ponte,tcd  divii  o  iiusnine  fcrii  crederentur.  Lince 
Uipianns  circa  fervum  Bacchari  dixit ,  quaH  Bacchi  nurrine  affia- 
tum,  &  Baccratummore  lyrrphaticc  vaticinanicfr,  Bacch«t<^nim 
ri«'ftar  fucrunt,  qusc  pcr  furorcm  facra  liberi  parris  celebcarunt ,  a^io 
ijO»i  ir^c  Mxcadesdift;^.  Sic  fcnbit  Cicero  dc  clans  o»nrorib»  s,  m 
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BMhanaltbii^  cUmercs  ab  eirm  toLbanuir  qu^i  fUccbiSpirttu  afjlxips. 

10  Qulsaitem  tluccefsu  ccmporis  fuc?ic  Bacdia  wi'ioram  pro- 
gredas,  qiii  Racchantiunn  ,  &  «  crna  cbiivicne  fepelicrr/a  pub  ice 
privacimqiic  gefla  faerint,i(l  pnucis  aotar  Gotliofteias  add.  jf, 
pleniusautem  defcribitAlctandcr  ab  Alexan.^^^/i'4/*  rf/fr.M^.  l^foU 
»S^,& feqq.^  ibi  Tv  nqn.  tnnotis ,  &  pofl  iDfos  D.  S:)c  iieli:.s  tn  fnt' 

1 1  iulo  iL  ^aj?iucf)f/  Ccrte  ipfi  t  Romani  adhuc  gcntilirmo  addic^i , 
videntes,quod  Bacchanalia  cfTent  maximorum  /cclerum  caufa^&rc- 
minariumea  perpctuo  fcnatus  confuUonon  in  urbcm6do,fedpcro- 
mncm  Italiam  maximis  pxnis  inhibuerunt^  idem  Alextnder  hc  at. 

1 2  Vcri^rn  qaod  t  pagani  fepelicruat^Chriftiani  rcfuscitarunt,  & 
quidcm  dacmonis  inftin .lu  eo  maxime  teirpore ,  quo  pfciati  magis 
indaIgcre,(Sc  morcs  fuos  ad  lcgem  Chrifti  componcrc  deberent. 

I  j  Nam  t  Eccc  Ecclcfia  Catholica  a  tcmporc  Apoftolorum  usque 

huc  pie  conftituit,&  ordinavlt,ut  40.  dicbus  ante  feftum  Pafchatisf 
Chriftiani  !ciunarent,&nonfnod6  a  carnibus,fed pro  qualitatc  pcr- 
fonarura  a  bina  rcfcftionc  abftincrcnt ,  uti  habetur  in  Canon  Af/oL 
^S^Idquc  idcorquia  ChriftusDominus  opuf  rcdcmprionis  noftrac 
aggrcfsurus  in  folitudincfe  contulir,&  40,  dicbus  ac  noftibus  pror- 
fus  abftcmius  pro  falutc  noftra  iciunavic  ,  Undc  dies  vcl  nox  qua- 
I  ^  dragcfimalc  iciunium  pracccdcns  t  apud  nos  Gcrmaaos  vocari  folct 
'  §a|?!iac^t/  apud  Italos  CarnevaU,  quafi  dicas  valedidio  carnis ,  ci 
quodcarni  quodamraodo  valedicacur,  apud  Gallos  vcr6  quarestfu 
prenincdtuntrant^c\u2^f\  appropinquans  quadragefima  vocatur.Eodie 
I  j  t  liberalius  folcnt  etiam  pii  &  devoci  manducare  Sc  corpufculo  fuo 
iciuniis  longo  ccmporc  maccrando ,  prxtcr  confuecum  amplius  ali- 
quid  indulgere*  Scd  t  diabolus  gcncris  humaai  infidiator,  qui  Chri- 
ftum  Dominum  pofi  iciunium  tcncavit,Chriftianos  ar.e  iciunium  0- 
mnibus  modis  a  D  E  O  condicorc  fuo  abducere ,  priccipitcs  in  cxili- 
um  trahcrc,&  ab  inftituto  Ecclcfiae  abftraherc  iaborat,<k  eo  temporc 
quo  hominci  raaxiaic  ad  D  EU  M  Redcmptorcm  fuura  convcrti  dc- 
bcrcnt,longifsime  ab  codem  fcducic,&  ad  omnem  Iibidincm,&  pro. 
tcrviam,quafi  figno  fubIaco,vocat ,  acquc  propcUic,  qucmadmoduw 
idDn.  ChnftophorusBcfoldusvcntrabilis  quondam  collega  mctti 
iwj^^p^^  bcne  pertpcxic ,  6c  dcplo- 
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ravin  Undcfit t  ut  impii  fcse  illis  dicbus  ingurgitcrrr,  furcntcs,  & 
infamcntes  in  publicum  prodcanr,veIati,larv3ti,5:pcrronati  pcr  vi*^ 
cos  (Scplatcaf  difcurrant,ftulto$cx  profcfso  agant,dcridcnda  faciant 
&  loquantur,  D  E  O  ingrati,  naturx  iniurii,  hominibus  molcfti,dia- 
bolo  dcvoti,fatuo$  &  monios  reprxfcntant.Llnde  ctiam  nomen  ha- 
betifta  obvclatio,  utvulgo  tl)ic3>?bmntcrct)/appcllctur.  Quaealiae 
turpitudincs  tin  ifta  inlaniadc  temulciitia  publicc,  fpedantc  &cor- 
ridcntc  populo,in  fequcntibws  innoccntibus  pucris,  cum  corum^ma^ 
ximo  fcandaIo,&  pcrvcrfione ,  honeftornm  virorum,  virginum,  & 
matronarum  contumclia,  DEI,(Sc  faB(Sorum  dc  caelo  prolpicicntium 
offcnfa  committantur,id  melius  cfletSanguinolcntis  lacrymis.dcplo- 
farc,6c  arrA  mcatc,^  &  vcftc  lugcre,  quam  atramento  dcfcriberc. 

Undc  t  laudabili  morcapud  patrcsfocictatis  introdu^aum  cft, 
BtiUii  dicbus  comprecatio  40^  horarum  inftituatur,tum  ut  ^o.dics 
iciunii  populo  Chriftiano  tolerabilcs,&  falutarct  cxiftant :  tum  eti- 
am,ut  DEUS  mHndo,iIlis  dicbus in  maUgno  pofico  parcar,&iracun- 
dhim  fuanr  auertar. 

Si  nunc  t  ad  propofitum  noftru  redeamus  unde  QP^-RATUR  ; 
aneiusmodi  Bacchanalia,&  larvati  difcurfus  tolcrari  dcbeaut?  ubi- 
quc  Iocorumrcfpondi,quod  nooyitquc  ita  rcfpondcbo,  quamdiu  ri- 
xcro;. 

Ratiot  mea  ftndamentalii  eftrquia  omneilfud  c  rcpublica  Chri- 
ffiana  toUendum  cft,  quod  in  fe  peccaminofum  cft ,  vcl  occafioncm 
pcccandi,  vcl  fcandalum  praebet,  &  quod  contra  legem  di vinam,  & 
humanam,contrahoncftatcm  &  bonos  morci  tendit ;  atqui  taliscft ; 
difcvirfuilarvatorum,ergodifcurfus  illc  tolicndus  cft,  &prohibcn- 
du$,maior  nulti  membriscft,fingulamcmbra  percurram. 

Qnndt  pcccatum  fit  larvatum  inccdcrc  id  colligo  cx  praefcri- 
pto  conctcntiac  cxamine,  quod  lolct  iis  ante  oculos poni,  qui  fc  ad 
generalem  confciiioncm  ptsparant.  In  co  idcm  fadurus  inter  ca^ 
tera  kanc  q«utftioncm  lcgi:  ah  larvaniS^velperfofiutM  inufstrn  ?  L^uc 
vcrper  cai.  ;v  cft,vcl  non  cft,fi  in  le pcccatxun  cft,vcl  mortalc,vel  vc- 
nialc,;ur  c  emcdio  tolleiidum,&pr«cavcndum  cft,quiii  prxftatmil- 
lie«moii,qurR  DEU  M  vclIcviffimopcccataufFcndcre,  fi  non  cft, 
hitcqu-iftio-nnquam  pcrniriofa  ab  examineconfcicntiac  rcfccanija 
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cft,quiaeamponus  iliaqucat,  &  quod  in  (e  pcccaminofum  non  elt, 
ii  commituitursob  crroneam  con(cicntiam peccatom  contraionici- 
entlamcfticicur. 

Deindc  ihonrioad  imaglnem  DEI  eatus  cft>Gfwe/.i.«.25.ergo 
joiuriara  infc.t  DEO,  &  aaturac  fuae,!!  feipfum ad imaginem  diabo- 
li  deformcr. 

Tcrciot  fcxum  mentir!  eft  abomlnatio  cornm  DEO  quemadmo- 
dum  Dm.  11  ,i;,5.fcriptum  eft.ww  \niumr  mulier  rejle  vmlunec  vtr  uta- 
m  vefte  fmtnea,  ab$mmabilu  enm  eft  apud  Deum ,  qui  facit  /M^iatqui  ii, 
qutinBacchanaiibas  larvati  difcutrunt,  infando  modofstpc  fcxura  . 
io  fexum  rautant,&  veftc^  muliebres  induunt,eigo  corara  D£0  ab- 
omina  id*  liint. 

Plato  gcntilis  t  Diisfuis  inter  caftern  gratins  cgit^quod  eumMa- 
fr\j*um  &  non  frminam  crcafsent ,  Lyjr.n:  toino  i.  dejur.pubU  L  i.  de 
iur,  ptibL  /.  2.  r.  i.  n.  lo.  Chriftiani,dum  flrminnm  induunt,&  in  e» 
ccmplactMtinm  habcnt,  DEO  quodammcdo  cxprobrant,  quodi- 
pfosnon  facralnas  creaverit:  Vel  f  fiad  dcfpe<^um  raulicruntid  fa- 
ciuntjipfishaud  Icvem iniuriam  inferunt ,  arg,  L  if.ff.  ait.frdtot.  %6. 
cum fequmiff,  de  iviurtis.  Qjjarto;  quif  fumpiiis  inutilcs  facit,  quos 
pro  gloria  DEJ,  lubicvatione  paupcrtatis  &  mifcrise  alienap,  vel  cha- 
ritace  proximi  impenderc,&proximum  vela  fnme,vcl  ab  acgritudinc, 
vcl  ab  aliis  moleftiis  &  damnisIiberarepotuiiTecis  haud  dubiciTbn 
leviterpeccar*5  atqui  illijquilarvnti  difcurxunr,  furapiusfxpc  cxcefsi- 
vos fnciunt,in  comparandis  &  facicndis  veftibus  fanatick. 

Ergo.  Sic  t  novi  Illuftrem  quandam  familiara ,  qir ac  ante  hac fin- 
gulisannisineiusmodifanaticasveftcs  aliquot  centenos  florenos 
expendiflc  dicebatur;  hodie  •Jutem  vix  habct ,  ut  decorcm  ftaius  fui 
tueatur, 

Quinto;  t  qui  tempus  iautiliter  confurait,isDEO  propterea  gra- 
ves rationes  redderc  tcnetur ,  quia  nihil  nobilius  tcmpore,  quod  fe- 
raelamifsum  aon araplius re Jit, vel  recupcrari  potcft:atqui  illi ,  qui 
fic  Bacchantes  incedunt,  non  tantura  triduura  illud  quo  ftultura  ex 
hibent,fedf«pe  multas  feptiraanas  pcfslmeconfuraraunt,dum  viiri- 
as  artes  dclirandi,varios  raodos  infaniendi ,  varins  veftes  fese  often* 
tandi  excogitant,  &  in  iis  conficiendis,  confuendis,  &  congIutinanf> 


dis 


.ditcciiipujirrcvocabilc^pcrdunt,  cjuodctfi  pro  panucntia  agenda 
«Tocarc  vcllcnt,non  timon  pofscnt* 

Scxto  t  nihil  prxftantius acccpit  homoa  Domino  DEO,qBam 
ufum  rationis^&intelUdum>quo  a  brutif  pracipuc  difiertratqui  hu- 
iusmodi  Bacchantcs^inlanienits,  &  lurcntcs  itinttipfos  ulu  rationis 
quafi  privant,quod  quia  pcccaoanofum  dl  in  cbriis,  cui  non  in  hu- 
XMsmodi  furiiso 

Scptjmo:  t  poft  rationem  vixaliquid  pracclarius  eft,quam  vox 
.articulata  in  hominc,ca  cnim  ad  laudandaui  Deum,  ad  conceptus,& 
animi  fenfa  aliis  apcricnda  ab  audorc  naturae  concefla,in  quo  a  bru 
tisanimalibus  fiiBilitce  diffcrt:atqui  furix  iftae  larvaiac plerumquc  in 
articulata  vocc  mugiunt,rugiunt  ,grunniunt,  &  ruduni,ut  ica  natu 
jram  humanam  inbovinam,Lconinam,fijinam,&asioinam  transfor 
ment* 

Odaro  :  t  Deos  paganorum  vcncrari  &  ipforum  facraimitr- 
ri,impiumcft  ^  &  Sacrilegum  :  atqui  larvati  f*pc  venerantur  Bac- 
chum,  <3c  ipfiuf  ftatuam  in  curru  triumphali,  cum  dolio  circumdu- 
cuntincivitatc  rgeftusfanaticosfacerdotumipfiusBacchi  excrccnt, 
quod  fivcfcri6,fivc  ioco«c  fiat,non  cft  tolcrandum,  ficut  fcio  hac  dc 
causa  ahquos  Aurelix  in  GalUa  fuiiTe  cxcommunicatos* 

Non6:tapud  Chriftianosdcbcretnon  tantiim  cultus,  fcdo. 
mnis  mcmoria  Deorumgcntilium,  tSc  cultus  paganici,tolli,inScho- 
li$humanioribu$,omnc$  fabulac  poctarum  Ethnicorum  fubticeri,  3c 
nihil  prorfiis  in  Cathedra  a  condonatoribus  de  facris  gcntilium,  co- 
rumqc ritibus,cercmoniis,gcftis,  &  fabulis  rcccnferi,  qucmadmodu 
Balchafar  Goggclius  in  infcriptolibcllo  ^CV&nifc^c  ^"^OCfcrci)  /  ex  Sa- 
craScriptura,antiquis  EccIeliaedodoribus,hiftorici$,& aliisScripto- 
ribus  Anno  i(f47*  laudabili conatu  oftendir  iftiautcmfanatici,  <Sc 
Bacchantcs,  racraoriam  fupcrftitionum ,  &  idoloktrlac  rcgcacranr, 
&rcfricant. 

Ego  t  naufco,  &  indigae  fcro  quoties  fimilc  quid  in  concio- 
nibus ,  vcl  cx  hortationibuf  audio  nihil  cnim  talc  a  Chrifto  Domi- 
no  probarum,  nihilab  Apoftolis  fadumlcgo.  Et  fipcr.mcftarct, 
omnem  gentilitatis  memoriara  prorfus  e  mcdio  tollcrcm,  fabu. 
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las  poeucSs  e  Scholis  eliminatem  ,  6c  a  J  Deos  fabulinos  lelegarem , 
riUc^amque-veritarcm  doccri,  &  tra  Ji  permitteceiB.    Cum  mihi  cc* 
cens  quidam  libellus,quoacl  fpcciem  6c  infcriptionem  Afcetlcus,  in 
raanus  vtnfrer,6c  intec  legendara  fabula  quae  Jam  de  aqna,&quidem 
longluscula  occarrerer,priraam  paginamcum  inpacientia  .  altcram 
cumindignatione,tertiam  non  Gneftomacholegi,  6c  cum  adhuc  fi- 
nem  nullum  viderem  ,  inJfgnitate  rei  motus  libnim  in  terram  pro- 
ie€i|&  ex  mea  bibliotheca  prorrusexcluli» 

Decinio  t  pcccato non  carct,  qui  aliis  uandafum  pracbet ;  at- 
qui  illi,  ijui  (ic  larvati  dircurrunt,&  insaniunt ,  oon  tantum  adultis 
feaadalum  prabent,  fed  ctiam  parvulis,  vae  autem  homini  illi,  per 
quera  (candalum  venit :  &  qui  fcandalizavcrit  unum  ex  minircis  , 
rachv>s  effct  illi ,  ut  ei  lapismolaris  decollo  penderer,.  &inprcfun- 
dum  pelagidemcrgcrctur.    Si  tdicas:te  non  fcandalizari  5  Re- 
fpondco,non  ob  id  te  meliorera,  fcd  itaobdaratum  effe,  ut  gravira- 
tcm  rwnon  ^^jprehcndas..  Sicuti  ille ,  qui  fxtorem  rei  gravcolcntis 
non  horrct,velTenfu  ftupidus,,  vcl  certe  pcoptcr  affuefaLlionem  to- 
tu«  obnifns  cH-.. 

Uodecim^:  t  iion  folum  roaia  Sc  fcandala,  Ccd  etiam  occafio- 
n«6  malorum  5c  fcandalorum  c  raedio  to!!endae  func  ^efenb,  in  pr. 
ff.d44kator.}sA>i  tradit^  quoiintcrdiftum  deaieacoribus  inJepco- 
fluxcrit,  quia  vidclicct  ex  alex  lufti  maximafcandala  &  roala  profi- 
fciscnntiu:  atqui  alarvatis iftis  fatuis non  tantam  alesclufus^  vulgo 
ftk^Ummfc^^nj/Ted  etiam  aliac  incptia  &  ftultitix,  &  pecca:a 
committuntar,iafpe(aan:e,  &fubindeapp!audcnte,toto  populo. 

Duodecim6:  i  geminumpeccarum  eft,non  cantum  malum  ef- 
sejfcdaHumfuopervcrfoexcu>pIoperverterc,  8c  bis  pcccanr  ,  qui 
v.v/&i,uiiipuiii.  «*iiw.3,vviiij  vji4<wr-u  tyii  nni  inipioDi,rum  '-juoQ  proxi  fnum 
ad  improbitatemfbllicitant,  0W^«it;r/^ifi5c/j/?.  d  farau  ^fltn^uj^tt  %  n 
j.  q.  9. &ftq.  atqui  qni  t  ficlarvati  diicutrunt ad  idem  faciendum 
alios  excitant.&  iahoc  iifciv.  (u  v-r-Ti-n  c(Ie  cxperimur^id  quod  vuleo 
dicitui.  Hn  mm'  mn^t  i<5mHrtrr<JtANlam  c^i  antca  non  audefaanr 
■nuncquaaduia  alus  i.cita  .1 ,      , a itcm  placuum  clle  deprchen- 
dum.omm  verecundi.i  abieil4,moxrc;,u.mi4r,  iJcnoD  foli  fapientes 
viden  volunr..  *^ 

ImrS 

2^9 


Imot  P'^eri  innoccntes  dclcftationem  capinot,&  propoiuum 
raciunt,candv.m  ftultitiam  imitandi/i  quando  adolcvcrmt ,  &  ma- 
ioii  Hbcrtati  reftituti  fuerint,C3trcri  qui *idl\a  n,ad  mininium  vanam 
& inepcam complaccmiam  concipiuni,  arridcnt,  applaudunc,  & 
quandoqueoculis,  quandoque  pcdibus  ftultos  placidcmfequuntur. 

Indigne  t  aliquando  tuli,quando fpcciatorem  harum  ineptia- 
rum  vidi  Sacerdotem,  ridcntcm  &  dicentcm  ;  plnnc  ifti  fc  ita  gcrunt 
uti  vulgo  pinguotur.mclius  dixifsct:  ita  Infaniuncfic  vitulantur,  ut  a 
d!abo^oinftfgantur,utia  propria  malitia  animantur  ,  uta  Sandlis 
pacribusreprchcnduntur,  uta  piobls&  pnidcntibiisdc(piduntur  , 
ut  a  DEO  fcucrS  quondam  iudicabunrun 

.  Dccinao  terrio:  t  talia  Bant  non  tantum  in  locisprofatjis ,  fed 
luxtaEcclefias  &  locaSacia,  itaut  Chriftianinon  lafuum  Bacchcn- 
f  ur  circa/4ru  ied  circa  &  iuxta  tcmpU ,  &  facclla ,  fmcomni  vcie- 
cundta  &  modcftia,  cum  tamcngentilcs  tcmplis  fuis  honorem  ma- 
iorem  detulcrint,uti  deprehcndcrclicct  cx  Ariftotclc,qui  Nymphxas 
templo  contiguas  cfic  debere  tnonuit,  ut  convivantcs  SobrLctaus,  & 
Salcantcs  vcrccundiae  &  pudorisratf#ncm  habereiu,tcftcSchonbor: 
i.foltt.  c.  i4,/a/,io  r. 

Dccimo  ^  quarto;  fidtrcurfusillc  in  fcnon  cdct  pcccaminofus, 
&  malas  faliem  fpecicra  mali  habctratqucctiarn  a  fpccie  mali  abfti- 
ncndum  cfk,  C.  cum  ak  omm  i  o.  extrd  dc  nu  &  hcnejldte  clcruornm  C. 
dudivpnu^  ^i.ixt.deStmon^  quia  cft  contra  ingenitam  prndentaam,& 
mofalcp.i  honcftatcm,  ur  is  qui  ex  Singulari  bcndicio  D  E I  donnm 
naturat  cxcellentiflrimum  I  abct,qaod  rationc  pxarditus  fit,  &c  noa  fa- 
tuus  natus ,  &  qui  dotcna  formamquc  corporis  honcftatcm  acccpit, 
femct  iprum  larva  diabolica  dcfoinact ,  quiquc  dotcs  iortunx  talcs 
acctpicutpoflruhoncflc  vcftitus  inccdcrc,  illcfe  contta  fquahdis/ 
fotdilis,  &c  fa.iatlci>  acernulis  &  tcgumcntis  dchoacftet:atqiic  Sic 
una  viccdotcsapimi,  corporis,&  fortuozr  prodigat. 

Qttidam  t  Car  iinalis  in  fuo  conclavi  cum  viroquodam'  pio& 
dofto  iocarus^ci  (uam  tunicam,  &  rubrumpileuminduir,  cumquc 
fupervcnifte'.  S.  Ponrifcx,&:  eu  j:  in  habituCardinalitio  dcpichciidil- 
fet,pro  p«nitcntia  ciiniunxit,ut  Catdina1isc(rcr^&  maucict.C^ta  u 
multi  haadgravatc  itt  ludcrent ,  candcmqucparniccHtiam  giata  .:cr 

a.ci- 
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a^b«ent<Quid<iautera  Domlnus  Ueus  Bacchantes  m  (uo  fi6ti 
rioforor.poahacpetpctu6luberetperfift«e>  qoid  fi  art.co^atam 
vocemJn  rogitutr,boatum.vel  r«ditam  mutare,&  cmn  regeNabu- 
hoJonofor  hccbas  coraedc te  f  auid  fi  yenuftatem  fuam  cum  de- 
formitate larvs Comroutaccf  quidfi exutis  vcftibus  decoris  raeudi- 
cabnlorum  laccrnas  inducre,  &  in  perpetna  raendicuatcYivere;qui$ 
iuftoeiusiudiclorcpugnaretf  c  v\ 

Notum  eft  t  traglcu  n  exerapluro  ftudiofi  cuiusdam.lublarva, 
noftraatate,  difcurrentis,  &  fub  eadem  fiibita  raorte  decumbcDtis. 
Notatrazicaillahiftoriarifiiftrium  quoruodam  iuvenuna,inSaevia, 
veftimentis  ex  Iana,lino,  &  pice  contextis,  in  Bacchanahbus  dilcut- 
tentium.faltaotium,  &  ttipudiantiuni ,  fed  iis  incuria  facigcroruro 
acceDfis,&  ardentibus.miletumin  modom-uftulatotum^corobufto- 
ium,&  in  favilIasredu(aoraro,niio  anims  abierunt.'  an  adlarvatos 
Scdefotmcs  genios,an  vcro  ad  Simulachr.n  flia  dcfortnia  ?  D  E  U  S 
fcit,qui  pto  tcgnlaiudicaadi  tenct :  qHalmteinvmoMef»  temdiC0. 

Deciroo  quinto :  t  ^''^*»'^     •'^^ '^*^'^"'^'* 

▼ocat,neqac  temporalis  patna  apeccato  cohihet.ficuti  ficti  a!ias  con- 
fijcy it  C.  clmc.  i  j .  extrd  dt  vit4  &  honeji.  tleric.  l.  funcitntu  6.Co.4dl. 
lut.  repetunddTMttt.  cap.vergentu  i  o.  extra^  de  hmtkis  peticula  laltem  co- 
hibere  deberen'.  Quisenim  nercitmultahomicii^ia,  a.lnlrer-a  a''- 
4O  r>rnc  funcftos  exiK!"  fl'b  hi»  larvis  bn!!fre,utit  cxcropla  rcfcrt  iiwUW^ 
fvfir/ comment.  ijBcT  l>t<  UwHCtbmms/ »x  adverfattis  Dn.D.  Bejoldt p. 
"»•/•4 '9-  qais  lubuat  cos,  qai  odiam  c.  ga  aliosgerunt,  iub  ''arvis 
exoptatiistmamoccafionerahabcrevindiftam  dcii$fijmenJi,&  in- 
iur  as  infercncli.  Mcmini  1 1)»!» Biirgnndia  fa^^m,  utiuvCBil 
qtfidam  domura  religiofam  fanadco  more  'ttansiens  religiofos  lub 
portaconftiturosfimo  cortuptoperfnndcrct,  vel  carno'oroqucob- 
li<iircr,q»i«  h.iad  dubi^  gravisinlutia  cft,  L.  1.  ff".  fit  iHiuriaff.  de  extr* 
/»r(/.mw.)«''i  autemobve'att  occa^u^em  (  aprareac ,  ei  m  Poftali- 
q.ior  Tc.npnsmcnaftfriprr!  ir-tratjtera^^pcrangoftHmatr.butactura 
transeuntcm.ex  infidiisincellamqnandam  abrip'cniJi,iSfvifg  sade  - 
-■<  'cn  1l,wrex«ndcirrecoPciliabi'c  nacnm  ftierit  dirsidiuro.  Vous  t 
•eoruni  dircipuloittm.oprinins  fanc  invenis ,  nihil  finiftie  fi  spica- 
~iiv  Sf  t>ror'tt$oiInf»aUniachinatus,  animum  taaturoin  F.ivxhaMili- 
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bos  relaiarc,  6cpro  ftudiisin  quadragefima  ma/ori  cum  fcrvorc  rc 
afTumebdis  fdc  rccrca  -jdo  aptare  vofens ,  io  difcunentcspcr  platcas 
iticjdit  ,  &vitamfuatn  raiicte;  roater  autemejusptx  doloreufum 
fercradonisaminr. 

Dcdmo  t  fcxto :  (1  quii  fiilum  vcl  fcrvum  aKcuius  ludibtio  ha- 
bct,  eura  in  popinam  ducit ,  vcrcum  co  alca ludit,  iniuriapatri ,  vel 
doraino  infcrtut,  L.fiqm  i6.  Jf.  it  imuriit,  afqui  hoc  frcqucns  eft  in 
Bacchanalibus.  Similitcr  ftultnm  aliumapptllare,  non  tantum  in- 
itiriofum,  fed  fi  feri6  fiar,«ti.im  pcccaminofum  eft,  adco  ut  gchcnna: 
Ignis  rcu*  ab  ipfoChrifto  Domino  iudicetur,  qui  fratrera  fuum  ftul- 
tum  appcl!averit.  .  Atqui  fanatici  t  ifti  difcurfores  ftulti  appellati 
non  tantura  nonformidant,fedtanqu.im  fi  honorificum  nomci  ef- 
fet,  iilud  eriam  appetunt.  Q^emadmodura  aliquando  vidiintc- 
gtam  turbam  eqaitantium  prarconcm  praemiufte ,  qui  identidcm  cx- 
clamatct :  hiomncs,  qui  lcquuntur.  ftulti  funr,  quafi  vero  ftuiiitia  ip- 
fos  Don  fatis  prodidiflct,  nifi  pr«tctca  prarconiura  accefliirct. 

Nihil  t  dicatn  de  infanis  clamoribus ,  per  omncs  vicos  &  pla- 
tcis  cxcrcitatis,  qui  ficuti  in  bcnc  conftitutis  civitatibus  noJ  tolcran. 
tur;  irarclerat,  tcmpub.  non  fatis  benc  cooftitutam  eftVarguunt. 
Queroadmodunr)  t  cum  ihdignationc  in  duabus  viwniscivitatibus* 
vidi,  qnando  hofpitfs  nuptiali  conviviopcrado  ad  choreas  pr.T:eun- 
tlbus  Inforibus  tcndanr,  omrcs  quafi  furiis  agitatoi  pcr  plateas  cla- 
matc,  iubilarc,  fic  in  fanun;  lo.  !•  ad  raaccdincm  usquc  intonate:  ut 
dicet e nonncmo  folitus  f5t;  nuptias  illorura  locorum  circlaritirm' 
publicaro,  qui  inianitc  cui vis  itDpuut  liccat. 

Eth<cctfuntnra'a,faanda  a,&pcticula,  qua  latvatosdiicui-, 
lus  pictuirqaeinfcquuntur.ob  qu«  Bacchanalia  cx  Calcndario  cra- 
di,  &  ioomnibus  rcbuspublicis  prohibcti  dcbetent. 

I  ^^Jif'^'"^!''''*^''"'  "  L^"8'«o  ••  ''^-  8  /"?»:  (•  99'  Speidclius  i« 
fpecul.H  gapnacflf  rcfert .  per Lc .em  F  anciiei Gallorum  Rcp.sper. 

(onas  ioducte,  |ic6  tp<rfr«jbm/a)?af3ara^n  ttastn/  ob<r  ut  bk  ^Jcni' 

m(tq  3<5l(Jt/'.a^  itale  ruiile,  ex  Folyd.  Virg  .  o  de  rtr.  tnvtum  L,  5.! 
c  2.  apud  i  c4n>;;ositideroc.r  lalef.ifc,  fiqa  s  pcffonaminductit,! 
Aogliamqueidiitcounam  omniuro  regionumcfle,  qua  ciusK^odi 
pcrlonaras  bdlnas  uon  vidcrit,  nec  vidcrc  quidetn  voluciit.  Digna| 
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i  ccrtx  lcgcs  lalcs     uc  non  laniura  tubx  fonitu  publucq^^^c 
ura^onio  in  (jngulis  oppidorura  quadriviis  publicarentur,  &:  reno 
vnicnLur;  5:     oninibus  cxtcris  populis  c <audifentur,  & 
in  cxemplum  atq»ic  T  quclam  irahc- 
(cntttr^  iMm. 


DECASVI 

In  materia 

PROCESSUS  CIVILIS; 


J^VJE.STIO  LI, 
VTRUM  MA  GISTRATUS  ?  R  O 

CIVIB.US,  ET  SUBDITIS  SUIS»;IN  lUDI- 
CIO  AGERE,  ET  EXPIRIRI 
.PpSSINT? 

iSummari^L 

1  SinednitnttienioreSetxferitur. 

2  ^ato  realii  datur  ion^int  fropriet4tisymon  iomint  krifMionis. 

3  Curhuicne<jueperf»n4lUprofubdito. 

4  S$  eifurtuntfVelimuridfiMtl 
f  Qutdft  autem fubditut  unfuAlk Jit  \ 

6  UagtflratMfro  bonis  fuhditorum JmetndnddSojigtre  non ftteft. 

7  Simntcjurtfuhditorumrtmitttre. 

8  ^ut  iU  tranftgendo  officere, 

9  Si  cMfA  folosfu^itosconctmM. 

10  CivitasprociytnonfottftrMiontfignordtionii,  i-t  ntcprortlautio- 
nt  arrefti  dominus  loco  fuhdtti  agtrty  1 1.  ttitmfi  ctHf  feiundario  i»-. 
•       C  • » •  H  ftd  ipfc  civif^  I  j.  fecm fi  tnterftt prsMcifalittr. 

i6  T^xtmplampirimum^fj^rAtio^il.quaaaiodtturliQ. 
19  ^xemplumfecuniunt  inftrvttiisafuhdttiitxaais. 

11  incaiifts fimpUcis qutrtk  & afptiUttonis. 
it  Praxistameralmptriatif. 
1  j  Ixemplum  ttrtium  in  pignorationt. 
X  4  Quantim  in  arrtftationt,  1 5. 1  <f .  rationts,  17. 

1 8  ^n  tn  frminalthHt  alius  pro  alio  ratione  fui .  infereffe  intervtnirt 
fofttti  J  u 

19  ^''iff'^pro(ivitattagertpottsl,iq.&domtnmfubdttisinlttt 
'Wfe,  ii  fraiudtcta. 


IJmip^l  „d,^,„„^  it.ff^dtntzotsefi.L.  rt<^uid^o^^.  ff  ^rut 

 >■  ■ 
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jf  di  ftt  h£rcA.  L.  qnottts  9  itsrtmf:  ff.  de  adfnhtjl.  tut.  Scbrad^r  dcftudu 
p.  io./i(f?.  i8.i).7(i,  ^/r^;  :\  qaia)agift:anbusnul!acorapccit  ciitiO, 
ncque  realis,  ncquc  perfona-is. 

Nouft  iealispcr tcxt.  tn  UinrcmASio^M  rci  vcndk  ubl  <!:citur, 
qiod  ci  vcndicacio,quacpropfici;arisdomino  coropcut,  uon  dctur 
S^perio:i  ratioiiC|ucisdi6lion's,  fivc  juiisSupcfioricajs, pro rcbus 
prgpric  &  particularitc r  ad  aliquem  fub.dirorum  peaincntibus , fcd 
ei.quiciusreiparticnlarircr  dominus  dc  propriecariuscft.  Ratio: 
qu  a  proprictas  &  jnrisdi(aio  divcrfa  Ibat,  &  n:liil  intcr  fc  commune 
habc.it,  videnoiara  ,  fup.  q.  11.  n.  2j.  Non  t  perfoqalis;  quiaex 
fuppolitooim  dominis  ricmoq  udquam  contraxir,ncqucin.eos de- 
liquit.  Ncmini  autcn.  cx  contraiiq  ahcrius  ♦  vcl  de  jure  tcrrij;  ditur 
aftio  Dd.  arg.  L.  rem  almitn  4  r  dc  f  ignorat.  a^.  Ex  quo  redc  in- 
fcrr  And,  Ga:l.  i.obf.ii)  n.  i.rifarium  t  fubditis  fitfaftum,  vel  in- 
iuriaadcontumcliam  ipforum  illata  ,  qood  dominqs  finc  n^andato 
agcrc  nonpo(Bt,  fibi  coim  impuiarcdcbenrfubditl,  quodrcs  fuas 
negligtntcr  cuftodierint,  &  quod  inmr;am  fibi  iUa;am  coropcrcnti- 
bu$  rc  Ai^dus  non  finr  pr^  fecuti. 

Ethxc  fin  tantnnvprjccdanr,  utcciamfi  /ubditi  domino  fint 
ccnfualcs^alhuciamcn  corum  nominc  a^crenon  poilint,  pcr  tcit. 
fTpreiTum  tn  c  autboritatc  ^.u  caufas.icfrivilcg.  in  6.  ubi  diciiur:quod 
caufas,  fi  ve  litcs  proprias  foorum  hominum  libcrorum,  qnx  vidclicct 
rantum  ad  ipfos  homincs  pertlncnti  niagiftra  u>fuonomlnc,five 
ut  a(aoce5,fivc  ut  defenforcs^a^iquatcnus  allumcrc  ncqucant,ccamfi 
fi-  c  ipfisdidi  horaiQCSccnfualcs^cum  id  ncqu  ^quam  fithatuni  ip 
fis.  ViAz  '^  Q^\Y%am  dc  arrcfii^ imfcr^  cap.  8.  ubir,it:  quod  prc 
bonis  fubditorum  finc  roandato  magiftraius  agerc  non  poflir ,  qtiia 
ncquePuDc^^ps,  nequcrefp.in  bonis  firgiilarium  perionarumquid 
quam  jarishabcr.  Idcm 115,^1.  a.  affcrt  Rationcm  a!iam  ,  Sc 
dicit;  Si  t  <lominushabcrctpoteftatem  agcndi  pro  fubditisabsquc 
mandato,  jurc  fuo,  &  motu  proprio,  idquc  lantum  larionc  jurisdi- 
dlionisjcqucrctur ,  quod  cadcm  rationt  jus  (ubditorum  pafto  dc 
non  pctcndo  rcroiitcie  poflct,  cum  unicuiqucpcrmiflum  fit,  ju.i  iuo 
rcnunciarc,  quod  lamcncfler  abfurdum, 

Tmnsaftionescnim  dominonimnon  dcbcnr,  ant  pcflunr  iu- 
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4  tuWul)d)(uruin  ofticcrcs  niU  pacis  pubhcxgiaua  iniiae.finr,  ffrL- 
ir<inve7itontm dt p^ct,  'td^  wtd.n,  5* 

Hxo  aiitcm  f  declardniur  proccdcce  tunc ,  fi  caafa  &  coniro- 
vcrlia  ipfos  ro!un;?roo(lo  fabditos  coocrtnai.  Namfidoroinus 
corum  nominc  pnncip;;luer  veUr  agerc,  vcl  cos  dcfbndere,  ad  uiil/- 
tatem  &commodum  fubdicorum  ,  itaut  jus  exadHcre  inftinita, 
veldcfenfioriefiifccpta,  ipfis  lantum  qiixratur  ,  tnncnon  porcfta- 
gcreabsque  roandato,  Gail.rf.  ohf.  1 IJ*  n.  i.  pcr  Rationen^jquit  nc 
rro  alicna:  luisidoncus  dcfenlor  fine/candafo,  vcl  rarisdatione^in- 
celligitur^  fft  vno  infl.  d^  fdthd,  I.  in  eo  i  ro.  jf.  i.  ff.  dc  R.  !• 

Ex  quo  t  1  N  F  E  R  T  Gni!.  de  figmrat,  ohfa.  6*  nuni.  i  j.  quod 
cfvitas  vel  Rcip.  procive  fuo  agerc  non  podit  lanone  pignoraiionis 
contr.i  immcdiace  (Ubjf^^um  impcrio ,  inruitu  privati  intcccftc ,  pcr 
Raiionem  t  qa  a  ablurdum  cilet,  qaodin  emnibus  tuibationibus> 
quic  ficrint  civibus  ,  homiaibus  privatis ,  mcdiate  impcrio  fabje- 
clis,  civi  arrs,  inquibus  degunt ,  inCamcia  prcccs  fupcr  conftitu- 
rione  pignotationis  exrrahere ,  &  obtincrc  pcffcnr.  Quapropiei 
t  eivib  in  fua  poircflicir.c  turbarus  pio  pigiioribus  inique  ablaii^ 
Spfejjc  coram  ordinario  jndicc  agere  dcbet,  id.  ibid'  n.  14. 

I N  FE  R  T  I  SE  CLl  N  D  O  iJcm  Gail.  d^amftisimperijc^f- 
U  fubditusal.cuius  StatUA  ab  olioStatu  Iroperij  impcditus,  ciusq»i» 
bonaarrefta  afint  ^quod  dominus^pro  fuo  fubdito  imtr.cdiate  u 
Gamciaad  rc  axatioriem  aricfti  agerc  non  pofll:,  frlntcreflc  fubdi' 
principilitcr  laotum  profequaiur  ,  per  Rationem  :  quod  priva  r 
rjb.iitorum  commoda,  vclincomraoda,  ad dominum  non  pcc:i 
nea^t.  pertext.  in  L.fin.  C.  de  ^tqtnr.  pojfefs  ibi :  mhtlpemtHS  dmtnc  pu 
kdicijgereretur,  & L.cum  altquis  C.  de  jur  ddtb. 
i  j         Licct  t  enim  donisnorura  a!«qao  modo,  &  fccunu'ar*6fa 
j  tcru  imerfit,  fubdiios  paca-.g  &  quiete  vi  verc :  6c  luberc  iocOplctcs 
j  auth.utjudic.finequo  9  f^^^igj.  cogttmo ,  tamcn  ratiyt,c  illi-.s  fc 

i  • "  — r 
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cant:!arij  inrerefle  nulla  doinin^  ,  finc  cxpieffo  mauda  o,  competi 
ailiopro  icbus  fu^cJitoriim ,  id.ibid.mm.  }.  &nu>tkif,H.  auama: 
ibi:  &  idcQ  dominii?  raiioae  talis  intercire  non  porcft  dc  rcbus 
rubiiiorum  fuornfn  agere  ,  velconvcriirit  idem  i.^bf.  l  i^.  nkm.  ?. 
ubiair:  qucd  ralc  intcrcfle  hic  non  confiiicrecttv  ,  inag  ^a  enioi  c\ 
!Ia«vge:idi  vel  dcfcndcndi  liccntia  &  porc(ln:c  abfurdKas  ^ciucie 
ur.    I:2quc  t  in  t;a!i  cafu  fubditus  coram  ordinario  &c  comp.e  cnie 


r4 


judice  arrcftatoris  ordiaaria  viaagctedebet,  f(i^»i  Gitii  tbid  inpr. 

LIMITANTUR  t  auicm  ,  quac  dida  funt ,  ut  tiinc, 
q  :ando  fatfluni  fubdiiorum  tangit  dominum  principalitcr,  domi- 
nus  pro  iabditislinc  rrandaco  ledle  agar,  GdiL  j.obfcr,  1 15.  nufft.  4. 
&c  qnod  ircgiftta:us  municipales  pro  civibus  fuis,  ratione  fui  intcc- 
[cllc  &:  prxjadicij  poflint  judicio  cxpciiri ,  etiam  absqnc  maidax  . 
lp?ft  multos  aiios  a  fc  allegi?:os  uadit  ,  Cafpar  Z'cg^cr  cmtas 
'  num.  I 

Exquo  INFE  RTUR  f  P R I  M  O: fiquisafubditfscol 
lcrT.>sindcbite  cx'gat ,  vclcosin  cultura  agrorum  mcoriim  iniqiic 
tiiiV»cr,  ir.cledcc,  aaripolier,  velipfis  ad  contumcli^im  domini  ip,- 
favia: :  &  quod  runc  refte  ab?que  mandnto  ,  pro  (ubditis 
la.^ar,  qu  a  f  fa6l-jni  fubdiccrum  tangir  donr?inum  ,  ipfedonriinus 
I         i ,  ininr  a  af?ci ,  &  fpoliari  videti-rjrrp^f.  in  I^vimfaiit.  ff  de  vi\ 
Idrvi^rmai  Scidcoei  co  npctit  t  ^ftio  dedolo,  velurtici:itcid«-'ng 
j  d  v-  utt  pnsfidetii,  vel  iccupeiandae  poflcfiionis ,  glinc,  authori^aiejf. 
'  inhibewus  de  privil  tn  6.  \nnoc  m  c.  dileHts  film  de  itppellat ,  vcl  adlio  ii. 
iur  a:um ,  argum.ff^  fervis  mem  mjluut.  de  tmur.  Gai!.  d  obfcrv. 
num 

I  N  F  E  R  T  U  R  t  S  E  C  U  N  D  O  :   u  qn- 
cxtrancus  gtavet  alicriu?  fi:bdiccs  (crvitiis  indcbitis  ,  quod  dc 
tur  domino  iftoium  fubdicorum  a^l-io  nrgatorla  ajverfus  iftun; 
cxrraneum  ,  i!r  a  ta'i  gravi,aiinc^b(*ir.cac  ,  damnequc  rcfarciat , 
;  piitftica  delcper  caurionc  dc  ul?crius  non  raoleftajdo  :  u^cad 
j^^f^rp  profifs.  cotifil.  30.  num.  n.&  li-voi  i.  ira  Thonras  Manlic 

i  tnt  j 
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2gS  ^rjBSTJO  Lh 

M  trattatude  Homagio  ttt.  4.  n.  16.  Cum  quo  concoidai  Caipai.  Z  cg 
lcf,JJ!  nebiles^n.  515;  ubi  1  aii:  Sfcmi  ruftici  ab  al  quo  iQtuo  molcften- 
luf,  inHcbirisoncribus  fargcr.iUt ,  ;^dopc:a4  iaiuftas  voccntur,co 
'  au  ipfi  Nobrlesprofuc»  intcrcflTe  intf  rvcr.irc ,  &:  jas  fubdiforum  a 
cVione  'ic  Jo.^o,  ve)  inicrdiiStb  uti  puflidcu? ,  vc!  remedio  recuperan, 
dx  po(rcffionis,ct'ap.iabsqtte  i»a.*ic^a  o,  rueri  portinr,  af^.  L.  vimfa' 
cit^  ff  divi&Pf  atmata^  q  juiimo  &  adionc  ncga^oria^ah  cafu  ncbi 
lcscxperiripoflfc  traduMa^l.  diHomagJit  ^.n.  rtf  nequc  ertim  pr« 
folis  fecvirutibas ,  fc  1     pzo  a  i»s  )anbus  vindicandis  cO:.fe(Ioria  & 
negatoria  appHcaiirar ,  L  ei  qtti  f6  ff  defervitat.     ^  jj.  »  infin.f  de 
damno infello  C.ptobibemks ext^de decimi^ydQ  v.  Zicgler tbtd  n.ii6  &feq 
Ethaec  t-non  fo!u/Ti  liibeni  locum  in  caufisiimplicisquereiar, 
vcrii:ii  ctiahi  in  caafis  appellariofium.    Nan»  fi  qailibei  tertius  ap 
peVa  c  potc^l  pro  f  10 intcrcfle,  text  in  e  ciim  fuper',  dere  iud  &in  L  fc- 
pe.ff^aod.  tit.  &  utfobique  Hi.  Gail.  Ohf  uz.  Frgo  ic  Domino  inrer 
elTe  habcnti  hoc  pernulfum  etit ,  tcxt,  tn c,  dileclisfiltu  de appellat^  Gail. 
deobfi2^.n  7.  ubf  t  tcilatur  r  q  jod  roulti  q  ^otidie  proccilus ,  ram 
manda  a^qMaAi  citationes ,  dominis,  in  cauf  sfabditorum ,  inCa- 
'mcra  deccmaitur  ,  vidcliccr  rrahdata  de  icftitaendo  ,cfenontur 
ba  idbyderelax^ndo  ,  &  citaiionci  fupci  iuiariislubdii-sin  cot^iu- 
meli'aiidominoru^ri  failis. 

INFERTUR  t  TERTIO:  qaod  civiias  Impcriallalis 
profaoiQtercffc  piincipalitcr  pto  civtf  luo  (npplicarc  &agcrcpoflit 
contr.i  perlbna  n  immcdla^c  imperiofubjcAam  fupcr  conftitutione 
pig  ioracionis,  GM\.  depi^norat.obf  6.n.  1  i.pcr  Ra-ioncm;  qaiafa 
dtura  fiibditorum  concerncns 'Jomlnum  ,  ipfum  nftiric ,  itr.  utipfe 
dominus  tuiba^i^  &iniuria  a  lici  videatur,4^^'L  itemapud  Labeonem 
J.ttem  filiberum  f  ie  imur.  &c  qnia  principa*i(cr  grtenduur  icfp.  noii 
civis,  q  u  pi^flidet  nomme  rcip.  GatL  d  n  i'.&  ii. 

INFERTUR  t  QUAKTO:  quod  doroimis  profuo 
|fubdicoafrciU'o.  laciunc  proprij  (ai  inte^efle,  peccrr  re  aiationem 
,  arrefti  &  proccirus  fuper  c onaitutione  arrcllorum  pro  fub  liio  arrc- 
I  ftaco  pcritire-:>£in  Ca  nj.a  Jfccrni  poffinr ,  iraur  f.indetur  iurisdi- 
25  ^iiociparccdom-ufprinc^palueragcntjs.qrua  '  prr(ona:ti  lomiai 
ipotms^iu  i^'^ 'nn,  Gatl.de  Arre/liix.  8  n  ^  Nan) 

1  —  '■  13.:  
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t7).  6.  peig  r:  inlariafub  iito,  conrcmplatione  domfnl  ,  &  in  cji 
'^ontumeliarn  irrcj^a^a^ipfi  domiho  fa£ka  efTe  ccnfoiir,  Uxt.  tn  U itt\ 
^pud'Ukon^n,ff.  fi  quUficftcitt  &  ff  itim fi  liberumf.  demmr*  Idem  ni  *  6 
12.  ad  propofi  am  noftram  iia  fcribit ;  quod  dominus  profaofub^ 
^dito,  rationc  proprijfaiintcreirc,  in  Camera  m\mcdia^e  fuper  rda- 
xarione  arieftorum  agctc  poffic,  faciunt ,  qaod  ad^oftlcium  doml- 
noruraq-ioqnepcrtineat ,  p^ro  drfenfione  Jurisdidtionis  iaac ,  jura 
fubd^  or  lii^ifarra;  tcdaquc  confervarc  innovationcs  adnadcnitte- 
re,  fe  iipfos  inanriq  MS  I  (>r*-»at<S!iS-  jtirihns    &privilc^  is  tncre. 

55<t)  tf)r<tt  aUtn  .O^rf  cmmen/5r<t)^<tfcn/>X<c&fm/»nfc  ©<rtc^)tt3frt* 
««/rcl)Mfic«/fc6irm<n  m\t>  i)a\\i^^hm. 

Coi.fCiUii  t  jj  avtritsn:  39^.  &  40.  ul>i  itafcriblf.-qucrtt-  17 

admodum  civcs^aum  (enatum  ac  magiftracuoi  ordinarium  ,  viprac- 
ftfii  iurarr>ctiti,in  fao  Simi,  dtgniiate,  ac  reJiquis  jaribus  advcrlus 
iniurias  defendcrc  funt  obftrifts  I.  dudens.  in  trait  decrim.  Uf  majefi. 
q.  \i,Gtgasdemm.Uf  n^ajefi.  q.  25  w.i.  Cb4r/;^ow/ioi.w.  |  j.  1.  iu 
econvenoienaius  mag  ftraiusjcfuoscivcsinfuo  Statu,  fculiono- 
ribus,  juribus  libertat-bu^.  privilfgns  (5cc.  cotifervarc  actucri  tcnca 
rir.  VJai.  Z^ifi^  tra^l.  feud.p.  7  n  $6,  Spcculas.  tit.de  Homag.  n.i.propf 
fin.  &'ficatthbcria  par^tibas  dctenduntur:  ita  &  r»iagiftratus  'fuis 
civib^  provideredeba,L  //^jwi^ filiU)Hprinc.ff  deinoff.tefi.  RoUnd.avalle 
mf  i8.«.i8'.  Uh.  2.  Gravell.conf.  14.  «  7.  Menoch.  /i.  6.prdifum,  11  n.ii.  ^ 

Necmirumcft,  q  iodincivilibus  magiftiatus  pro  fubdliis  la- 
riouc  fuiinterefTc  intcrvenire  pofli  it,  cun>ctca:n  incrtrainalibus  fie- 
ri  potlit,  ut  aliquis  pro  fuo  int^rcflc  nomioc & loco  accufaci  intcrve- 
nia%  Me^jicr  cow/i/.  crim.  i^  n  117.  Im.  6,  ubi  cafurnponit  ,  cum  vir 
pro  fuauxorccomparct,  fiqaidcra  virl  inrcreft  ,  fuam  tucri  uxorcm 
ra^-ioncpropri}  intereffe  ,  &  e  conrra  ,  ira  gl.  coTmun:  approba^ft  in 
C.  veniensextra  de  accufat.  Mynf  ion.  3.  obfer.  55.  Idcm  diccndom  eft  , 
q  lando  pa  cr  pro  filioaccufatoyEpilcopus  pro  fuo  Cicrico,  &  Ab- 
b^ts  profaoMona:ho  a:cu!atoi»ntcrvcnit ,  jux-aFelinumiwtJ,  c.  me 
mintmusn  xi^  extra.  deaccufat.' 

Dchoc  tttiinot  d'ff.cuitascft,  quod  magiftratus,  rro/uacivi-  ti9 
tsire  poflitagerc  firicm^ndard,  Warm/erus/ifr.  i.  ttt.yohf  ij.w.  d.  &  { 
duod  t  doT^inide  jurc  Bavafico  lubditis  inlite  alfiftere  p  ^'ir 

  Zl^  ©cricfttg^ 


ico  ^FMSTIO  LI. 

^crtcf)t6crt)nun<j  m  u  1. 14  f  '^^**  i>abo  :  (^g  ma^  ctn  K<j(t# 
dict  fid)  fciMer  ^nt>mf)a\m  Aionb  /)tn^erf3|fm  /  ancfe  ^"fJvWanOf cn 
fm S)vccf;r  wo(  anncmmcn/  »nl)  jtt  tfincn  flc^n/mic  r«&t  Ratio- 

(  cn  icddic  Kvayfcr  (i.  L.  14.  ne  tofiao  lemcie  bonis  tru(t:entur, 
proptefca  domious  fubdicos  in  judiciodefe.idcrepotcft,  cum  c  us 
interfit  fubditos  babere  iocupler^s. 

In  noilro  dicafterio  femel  atque  irerum  permtirum  fiirr,  ii^  veit* 
giftratus  pro  civibns,  <5c  dominus  pro  («ibdito  agerr%  Sic  cu  w  ir  - 
co\x  pag^@cf>Cnfanbt  negarent  civibus  Neoburgenfibus  ji:s  pafcer- 
di  in  quibusc^ain  agris  vicinis ,  (cnatus  ipfe  fc  imnMfcuit ,  &c  nomir  c 
civium,a(aionem  ioftituit.  Sirailitercum  Dynafta  fponfosquos 
dam,  quiconvivium  nuptiale  in  caupona  Holenbacenfi  inftiiucre 
volebant,  ad  aiiud  divcrrorium  irahere  veilet ,  Pa  res  Societatis ,  ad 
quorumcolkgium  e^Ofcn&aC^ffpcaat,  noniin*  cauponis  ,  ratione 
(ui  interclTe,  in  confilio  auiico  adiooem  proponebant. 


A^y  ET  QUOMODO  TERMIMUS 

probatorius  sit  perbm 

PTORIUS? 

1  0/1«, 

2  Anfo^  terminum  eUpfum  prokatuftdmlttendsf  y  opmo  nemm. 
A  Qtfidfiquisfutrttimptditm^  ^ 

5  An  dm  ttrminus  Asfignm  popt  f 

6  Yundmentum  ofittionit  ntgativ*. 

7  Quamfirmum  f 

8  Textmal^  diverfimode  loquenttt,  lo. 

9  Inttri^retatioyji.cottciliatio. 

11  i>«ptdimemm  fufervenms  pluresdilatimestribuit,  ij  fiinopinate 


SJAsrio  LII.  i^r. 


14  Qiiot  iUdrum  ?  an&  quomodo  quart4  f 

15  Comtltdtto  textuutn.' 

16  yin  intra  terminum  prorogatio  pettndA  ? 

17  y^n  vcnpofieumelapfumalid  dtUtio  concedtnddfig: 
xo  yfn  prorogatio  termtm  fditendaf  1 1. 

II  Anpro  r^dtio  prorogationis  t ' 

1  j  Dilatio  factlm  concedinda,  ft  omnUfunt  integra.  U  &  ineonftRorto 

Pnncipu.  ^      ^  JJ 

•  4*  Infirumenta  an pofi  tetminum  product  poftnt  ? 

X  6  impedtmentum  anprobari  dcbeat  t  &  quomodo  ?  ii.  i    an  per  iu- 

ramentum! 
17  Anfuper  eo  cognofct  f 

|0  QutdfoUnnttatu  ad  quartam  dtlationem  requtratur }  ampliationes 
&  Itmitationes  remtsfiv/. 

1N  tcaufa  Domioi  Philippi  Korroan,  Mcd{ciSfraubingani,con- 
ira  hxreJcs  Doraloi  Baronis  dc  Spirinck  dabatur  irrniinus  duo- 
runi  menfium  reis  conventis  ad  cdcndam  quiciamia.n ,  &  proban- 
dan  tra^saftioncm  alcgatam.  Cum  aurcm  Tcrminum  'abi  patc 
rcmur,  &  poftca  primum  allcgatis  quibusdam  fmpcdimcotis  cdi.io- 
ncfn&probatoncni  faccrent,  QU  i£REBATUR:  a  1  t  au- 
dicndi  clTent^  Advocarus  aaoris  contcndcbat ,  qa6d  t  non,  to 
qdod  :erminuf  probatorius  cllct  pcrt mptorius  &  exciuftvos  aliarum 
proba:ionum,  iu  ut  eo  clapfo  probandi  facultas  ccllarer ,  &  proba- 
tib  faila  non  va^ercr,  fcd  rcus  dcfinitivc  ab  olvcndus  cfler.  Haitm, 
r  fir.  IX.  obf.].n.  i.  &obf,^.n.\7.  GaiL  1  obf  91.  mm.  i.  Mynf. 
cent.  t.obfj  i .  c.iamfi  non  cxprimatur  ,  ibtd.  n  5.  Colcrui  de procefs. 
extcut.p.  i  c  l.w.  3)\CarpzDviusp.  t  confi.  c)  defin  ii.n.^.  Roibach. 
prax.ctvtl.ttt.  ^^.n.  ii.  Bcihchius  conclus.  ^ 8.  ffy  r<?r.  uhi  muPas  , 
intercjctertshanc  quoquc  r  A  M  P  Ll  ATlO  NE  M  ref.rt»  6. 
atlicetq  iis  intratcrmirtum  iuftis dccaufis  fucrit  impcdiius  ,  quA 
minus  probationcmfaccrepoiocrir,  ramcn  pcr  ^npfum  lerminiadco 
cbnflitua  ur  in  mora,  nt  deinccps  cum  probatione  fuorum  iropcdi- 
tEcntornm  non  fir  auJicndus,  po(l  Colct.  deprocefs  execut.p.  i.cap.  2 
n.  ii.popned.  u  exquofatispatet  &  feg.  quia  tcrminu»  ad  ptohan^inm 


Q4  ^  luaiUxuS 


^rjESTIO  LIJ, 


orahxas  .urru  dc  momcnto     momcntum,  Card.  l 
1. 3.Carpxov.p.  i.  #  4-  «bi  infert: quod  ne  qaidem  in  con- 

iinentinp.orapurg3tipo(ru^U/ii/.«.  , 
C:iucd  tin  tantam  verum  ellc  volunt,  ut  neq-,  mdcx  ex  ofticio 
nciueiidpartisinftaiuiam  aliuna  proba^ionis  lerminum  roi.(  e  ^ere 
poffit,  Colcr.rfec/r-i2i  «.4.  Krayferiwfme/r/i^wwj  rif.  -r.^rr.  u.fi.4. 
,LrIich.«uo.Carpz4^.  1 6,4^/./.  w  4: 6c  ut  probarvo  pott  cer- 

jninum  fada  non  v.-^lcar,  nec  relevet ,  Card.  Tufen.  T.  65.  ».  quia 
prafiiio  tf  rmini  habct  vimxoaclufioni^  in  ca  ,fa  ,  tbtd.H,  6.  E,  non 
acbct  bpfo  r^tmno probado  admiui,4W.  n  Mo  ted fada  iriitaJia- 

beri,  Mafcard.^prob^r  q-  f  7«  5^- 

Quantum  t  adREGULAM  a  riner.fann  quoq;  cum  i2,faHcn. 
uhv^(cxiSQC\t\^eg.probatw  jij.JHartm.  /ifr.  z.rir  n.4fbf  y  &^  Chi- 
lianusKonigc.  yi.procefs.n.  4.  quac  deducimrcxL.  i.  C.  dc  dilationib. 
ubiproierminoprobatorioindu^gentur  ranium  j.  menfcs,  fi  docti- 
mentain  eadem  ptovinci^  reperiantur,  &  a  iditur:  arbitri^jm  dilati- 
«nis  dandx  non  ulepetiesiudic^m,(;contta  quam  Colcr.f .  r.  depra-l 
cefs  execnc.  c.2.  w  33.  ex  hac  ipfa  lcge  elicerc  cona-ur)  (hdjirerum urgen 
usfimaratiojUgttavsrit,  &  neceffitas  defideratx  inltraaionis  cxegciit, 
Honfuctle^vcipUMS^  quam  femcl,  i^ec  uha  ttahendi(idcft,proti^headO 
cauf^i  fciantelte  tribucndani- 

Exq  t  ^^xm  idquidem  coUighur ,  quod  non  facik  quidcm 
ali^  atio  fu  danda,  frcus,  fi  tufta  caufa  fubfir,  Gothofr.  add.  I.  \.tk 
6  perl.  j.ff  deferiis  ,L.  ^f.ffJejudictistdem  ibid.  Rebiiftamallega  Itt 
q.  diceniem ;  ia  regno  Franciac  dilationes  ex  arbitrio  iudicts  dan. 
Aliu3  »  tex  us  h^beiur  i»X  fin.ff.defenia&dilat.  obi  Paalus  LC.re- 
rpond  t:  in  pecuniariis  caaUs  non  nUi  uuam,  tn  crimina  ibus  auten. 
reo  tres,&  accufatori  duasdari  dilaMoncs  causa  cognita,  &  Vlp  inus 
inL  W4rio»e7.jf  ^orf.cxorationc  ,  inquir,  D.  Marci  amplius,  quaT 
fcmel,non  eflc  daadara  iuArumentorum  di'a'ionera,cipje(rum.qui. 
deraefte.  Nihilominusa  ldit,utiHtat«mhiigantiumhocexpo(cere, 
ut  causa  cogniti  iterum  dilatio  impertiri  folcac,  raii  iti  cade.n^quam 
exdiversa  provincia,prxIertim,  fi  ahquid  in  opinatu  emeigar.  Nam, 
utait  Gothpf.iIri4.qu£de  novo  cmerguot »  novoaaxilio  indigcm, 
jgL  tbid. 


^ASJIO  LIl.  ioi^ 

u  ii^tcfc  Barr.  quod  poft  primam  dila  loncm  alia  ^ 
ia »  tiJli  causa  cognita ,  vei  ut  g!.  it/ri.  i>;/om4f#  f4- 
(\  neccflitas  inierveniat,  tuoc  enira  plures  daniurv&  ro- 
s  fir,  (ecus,  fi  in  prima  dilatioae  negligentiafaerit, 
,  4.n.  ^j. 

\d  !uem  t  cft  tcitus  %n  L.  interdum  l6.f  kjudutis  ubi  C^llli-'  lo 
ftrarus  IC  relpondir :  cognitioncs  c(Te  fuftincndas  tx  iuftiscaufis, 
veiuti  ii  Jirigacor  in  Iu6kum  inci^:at ,  vel  iBnftrumenta  litis  apodeos 
c(k  dicaniur,  qiii  reipublica:  causa  abiunt,  &  in  (Imilibus  caufis.  < 

Hos  toiT>oesiextusj^/.4rf  L./fj.jf.  (/f/mAf  iraconciliar,  ux^nwd  1 1 
diUrio<!c!ijrcuiTi  levi  caula:cognitione,  i:aur  d^mdii  Cu,  fi  bonafide 
poftuldri  vidcatur  ,  &  non  cvidcr>sappatcat  calumnia  ,  &  quidcm 
pradiv^rfra  elocorom,  L.y.ff.eod  Hjirtm.  obf.  4.w.2.c^4  Sccunda 
vf  lo  n6n  aliier,Tiifi  probct,  (c  iufta  causa  impciiitum  in  prima,  vet 
cxqu;(ita  ra-^iore  iropedimenri,  id.obf^.n.  14.  adecquc  cum  caufa' 
plc/  acogr.it  onc,  Hartroanrusofr/?rv  4.w.  J.ubi  a't  •  quod  omifllit, 
ca  iie  cc^muonjs  in  (ecoad^  di]at.onc  faciat  eam  nulUm ,  id  %bid%  n 
10. &n. 

£x  t diftis^^hoc  faVpm  apparcr,qiiod  pcrnrg^igenti^n  quis  ex-  1 2, 
c^uda  ur  p  lccunda  vei  rcriia  dilatione,  Kartn^-anims  ot/iry.  4.».  15. 
Kom^  loc.  itt.num  4.  &  q»Jod  ^^ia;n  in  caufi*.  cwilibusplmes  puffinr 
dila  loncs  coni^di  ,  fii«>0  :i?n  impc  jimcnrum  occunir  in  ptin  i  . 
Mynfirvg  unu  t .  obfirvjt,  u.  qKandoque  :  id  cft,-fi  rwnpor-cprobandi 
(upe-rvcnhircr  a  iqaud  ia^pedicTiCnium  ,  quodnon  poiuit  proviJeri, 
Socm.  Uc  dt.  hmit.  j.    Nam  li   ei,  cui  probatio  incumbit ,  inopi-  j  |  ' 
ratt  &  finc  fiia  c«lpa  iuftiun  altquod  impedimenium  cmcrfc 
rir^  ita  ur  inira  tcrniiiium,  probationcs  fiias  prodiicerc  non  potue 
rit,  la^isc  iam  polt  ler-minum  audic.-dnscft,  ur^w;^^.  L.jiprocuratortm 
i  ff  fi  ignorantes '^.  &  8  ff  ntandaitf  dUF<culca>s  li  qMidc  Vi  &  impedi 
mcrt^a.n  a  n.oia,     p<^r  conlcquensa  cu'pa  excufar ,  Krayfer  d.  art, !  \^ 
n  Ua^ne-t  tun^-nonfolumlbcunda  &  icrn*a,(ed  etiaai  ^//^y- 

r4di!a  iocu  n  loUa  wra  ck^al  a  judic^  daripotcft,  perAUthorit.de 
se^ibM  ff.^iutavero  4.  aut'h  ^tqutfeinel  C^deprobat.c/tntaufi:  i  j.c.w/- 
tra  )^teir  c.ftgmficaveriifit  ]^.ext.  de  tfffi'-.  GaiUus  loc.  ctr.  rt.  4.  Bcrlich, 
Uc.  ctt.  nunj.  67.  vklc  las  B^van  ®Cit(^jg^£)rbmt!ig  ttt.y.leg.  i . 
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Card.  1  olch.  /ir.  f.  conclus.6f\  n.  35*  ubi  ait ;  qaod  prarfixid  termini 
exdudatqBoad  illum  terminiim  ,  non  ramcn  cxctudat  t  quinalius 
icrminuspoflit  dari,^Tiaximc  qnandbprimus  fuitbrevis. 

Vnde  t  Hartm.  d.  ohf.  ^  num:  4.  infcrt ;  lcges  iftas,  qux  c!*cunt, 
un^m  tanrutn  dilationem  dati ,  cflTc  corrcfitas,  &  iftam  opinior^eni 
(ervari  de  fa(3:b,id  cft',  de  confuetudinc ,  ita  ut  ctiahn  n  cadfis  j  c cu- 
iliariis  quatuordari  pollint  dilationes,  idobferv.  4.».  r.  Non  tarrea 
in  Saxoija,ubidi'aiioneierminata  j  equc(ccunda,nieqiie  tertiadila* 
tio  conceditur  prointroducendis,  vclct  am  mutand  s  autatternan* 
Jis  articulisprobatoriis,  quamvis  pe  atura  paite,  Coktvit  de  pmefs. 
ixec  p.i.c.  i,n.  iy.mfin.-  A  qtio  vcibotenus  difFcrrevidctut^Berlich. 
loc.cit.  n.  67.  ubi  ita  fcribit :  ft  is ,  cui  onus  probahdi  ihiur>£tum  eft  , 
iaftam  caufam  habtt,  pura,  fi  iuftam  impediiwenturtl  incidat  ^  quo 
rainusinfrahoc  ttmpus  arilculos  otferre,  vel  probationehipeificerCy 
poflfir,  lunc  ccrminus  probatorius  non  tahtiim  duplic.  trr  ,  fed  eri^m 
triplii  atur,  &  qnadrjplicatur,  f»ixbnit  aMn  t>Of)fUU  /  fCHbttn  aiM^^' 
iX(^fa^</Wb^Wii\(iic&l^^^  In  reiplaaj.cm 

conveniunt,utcrqqeeiiiiii&  Coictusw.  iJc  t  Berlichius w.  ^4. 
ItaconccdutJt  terminum  proba(oiriurar  duplicari ,  rripHcari,  &  qun- 
dtuplicati,  finimirum  i  »iraterminum  probatormm  adhuc  curren- 
temprorogatio  terminipetita  fjcrit,  cUpfoauicm  termino  pi;trc. 
gatio  amphus  peti,  &  concedi  non  poflfit ,  arg  L.  fedfi  manente  5.  m pr. 
&f  i^ff-deprecar  arg.t  xi.f^.afg.Uiyff:  i.&fi}  ff  d^rxcept.arg. 
h  honorum  1 4;  ff.  rem  rat.  hah.  Kraylcr  tit.  j.fum.  proc  art  1 1  num.  \. 
Garpz^^viusp;  t.confiit.i6.  df  is.conferlusBavaric.  Qnmttt:  procefs: 
tit.  art.  8  /.  14.  &art,  1  i.f.^iy  &ibiKrdjis.  n.  4.  quia  pioroga- 
t  o  faeilius  conccdliur,  qi  am  q  iod  aaras  dc  novo  fiar.Card.  Tuilh, 
lit:P.concluf  6y.n:^y&itt.  P.concluf.ifio.pertot.  Alij  veroetiam 
t  poftlapfum  primum  terminum,  nonquidera  illum  prorogar:,  fed 
alfum  conccdipofrcadmifmrr.   Chilian  K6n\q  loc.cit,  d.n.  4.fbi: 

mxi  bafitt  ©rtcf)  /  bagcr  bavoit  auf  etucr  r<b(tc6en  »nn&6'ctt><f)rfi/ 
ct)cu^rfact»Vcr()iitt)cr(W6rl)cu tv5rc  / a\ibm\  tvtrb  cr  NB.  uacjjbcr 
I  wrfcfttucu^dr  mtt  fctncr  s5it»cifHU3 '3^^^^^ 

,g7.  I .  conliit.  i  6.^^/..»o..ConIentir  t  H.irau.  d.  obf  y  num.  6.  uui  au  ; 
I  quandolegcs  dicunt  ,  unamrahrum  di»arir.ncm  Hari  ,  hcc  fa  Itt  ex 
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ii(ta  ca  ila  vel  rarione  jmpeJimenri  c!e novo  emcrgornti^,  linc  culpa 
cms,  cui  da^a  eft,  Nam  NB.jimri  f  prima  dilacionc  iufta  causa  alte^ 
gaca.iudex  lccundam  dilatioi.em  dabit ,  itera  &  tettiam  .  qiiar-am 
auera  nonni(icumfolenaj;are juris:  vidc  jus Barar.  ©<ncf)«'jOt&. 
t.t.j.Ug.  I./.  ijo.  Imoulterius  tproccdit  MynCwg. d.  obf  ji,u.  & 
f\u  GxiJec.cit.n.  2.^  dicit,fi  peca.urprimx  dilationis  prorogatio, 
prorogandum  non  efTc  ,  quia  fupcrea  fccunda  &c  certia  ,  imo  quar- 
la,  q  lando  dc  iufto  impedinaeato  coai^at ,  &  ira  ait  in  Caroefa  ob- 
fervaci,  q  lap  nequc  fecundam ,  ncquc  tertiam  (  aliud  iaquarta  num. 
;i50p«*orogat,  cum  ad  rcmedium  cxttaordinar  atn  proiogarionls 
non  fit  devenicndum,  quamdiu  fupcieft  ordinarium ,  &  fi  hnguia- 
rum  dilacionium  proroga:iones  concedercntur,jam  in  efFcAu  aftor 
vcl  reas  fex  &  plurcs  dilationes  cflTtt  habiiurus.  Contrariuro  t  quod 
4C  >am  prima  dilatio  prorogari  poflit,  iradont  Dd.  fup.  n.  t6.  allcgati, 
&quodpo(ncconccdifiac  caa&  cognitione,  tenccHartmaan, /oc. 
cu.obf  4.n.^  videinf,c].6^.n.i6. 

Ira6 1  ampl.us  conce Jit  additionator  ad  Hartniannum  d,  obf 
3.  quodin  Caraera  Impcriali  ctiam  prorogMo  prorogationis  circa 
dilationcsptobandilvu  ,  &  quodinSaxonia  rcnninus  probacorini 
ex  iufta  cau(aadinftantiam  pariis  aiudicc  ctiaa^fecundaviceproro- 
garipculinf,  Carpz.  difin.  ry.num.  i.  &nadit  Nicoijms  Bo^ius^frti/: 
zSin.i^.  qaodfiiudex  diceret  poft  lapfum  terrainum  ,^rcr^^o  libi 
lermiaara  ad  ododics,  habcr^tper  odlo  dies,  licvc  propnc  non  d;. 
catur  prorogaao:  fed  ii  impedimcnturo  fuiffctlniudice,  potinsfup. 
p.ctto  priorif,  MynCla:.  ctt,  tnpr.  aut  r^diniegwc|o,  G4i/.«.  8. 

Sfde,'eaor,&  co!iii  Jcra,  quam  fint  d^ftcrcatcs  Ofioio^clD.A 
in  nj^teria  quotidiaoa,  &  quam  controvera,  qoc  ckbcfciic  efc 
certilfima* 

Cura  inj^raefentifadi  fpecieiufta  impcdiracnta  fuirTcnt  alle 
gara,putavi,fidc  iiscOi<ftct,dilationcm  vel  conccdendam,  vclcx- 
cu(atioiiesadmittcndas, 

Qjod  t  fi  :ri  polfe concedunt  tunc  ra^ximc ,  cum  jus  advcrfa - 
rij  non  fit/aaum  deierius,fed omnia  finrinregra  ,  Hartm.  d.cbf  4. 
n.  £4-  &3dverfariusapqachabcai,ruamdcfcn(ionem,  acfieflec  ad- 
huc  in  prima  dilatioDc.  Poflunt,  autcm  t  produci  inftrumctita  poft 

,J  ^   tctrai- 
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nroinptapcrinftmmcmum  nunquaai  cenlca-nr  excmfa ,  &  poft 

fit  fak  deterior ,  Socin.  loc.  ot.fali  .  i.  &  qaando  .es  dt  unegra : 
pt«rertimlldffnovofurcpera,  Carpzov.  i.confi^  i6.  dtf.  d;  Card. 
Yufch.  d.condttf.  65.  «.»o-  "3"^  reas(ua.t.  defenfionem ayir  facere 
poITh  arque  in  prima  dilatione,  Nicolaus  Calvol.  in  frax  ff.  dtUtto  n. 
i  j.  ubi  aliud  efTedidt.  fi  advetfa.ius  habebat  in  pnraa  a.laiiOi.e  ce- 
ftes  ad  probandam  contratium .  quoi  non  habet  jn  afRg.  at.onc  fe- 
cund*  d.lationis.  In  propofiro^uiem  facilior  crat-di>atJonis  con- 
ceflio.qaia  verfabamutin  confiftorio  PtincipJs  ,  ubi  pluresd»;a^io- 
nes  dari  podunt,  MynU.  obf.  61.  Gail.  loc  ctt.  »,  n-.  D  xi  f  aoicm,/» 
confictde  mfedtmHtu.  Ratio:  qu  aii,  quihabuitptimamdilatlonen», 
non  intraeam  probavit,  grobatedebet  impcdiroeniuin.Hattroann. 

^^^'  ^  Obit«  t  autcm  N  O  T  A  N  D  U  M,  quod  detali  fmpedimen- 
to  iadcxitnpiimis  cognofccre  debear,  a-  fic  legitimoro,  alias  fccun- 
da  &  teftia  dilatio  eficnt  ipfo  iore  nullae,  caola  plus  aeqao  extsaha- 
tut,  &  Utes  hant  immottalcs,  G  ail.»,  4.  Hat tm.  ohf  4.«. 

Qjioaiodo  t  autcm  probandom  fit  impedimtmum  ,  quod 
contingiicirca  dilationcs.?  vide  rcmiflive  Chiliar.um  Kouigii.».  4. 
BaVd.  mL.i.C.de  diUtiom  Mydf  i.  obf.jt.  Gatl,  loc  cit.  n.  5.  qui  pu. 
tat ,  taU  impedimentiim  iuramento  petcntii  fccuDdam  vel  tertiatn 
dilationeiuprobari  pofl* ,  adde  Coletum  ».  38.  Cai4.  Tufcb Ji/.  T. 

concluf  25.  . 

Quod  Hattmannus  t »;  15.  Jta  adroitttt:  fi  iropedimentoro  10 
(pecie  fuerit  ailegatum  ,  Sc  nonpoflit  de  facili  probati,  8c  iutans  fit 
petfona  ^oftefta,  &  fidedigna,aUas,  fifacilc  piobari  potcft  ,  dcbct 
probario  fieti  pst  teftcs  ,  idque,  ait,  cfl^ea.bittarinm,  confideiata 
quaUtate  pcr.^^-jnac,  caufac,  &  impedimenti,  Berlicht ».  i.  Ktayfer  f»r. 
7.  fumm.  procefs.  art:  to. 

Quid  t  autem  (blennitatis  ad  qnarf.im  d'1nrionem  tcquirattjr.' 
videinrf.  auth,  item  in  iute  B.iyar.  ©<rl^f^orfcntt)13  tif.  y.Te^.nSi 
apud  Ga  Uum».       17.  (««w/<</^.  &  ijuud  lentcntiainierlocutOT'a 

(ittiC- 
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lit  licccflana,    w.  6.  &  terapora  dilacionum  kodic  ittbirraria, ».  13. 

Plutes  t  ampliationes,  &  liraita  iones  regula  fup.  tnfr.  addu- 
d«  videapodlafon  U/.  difcriis,  MynC  cm  i.  (^t/;  71.  2. 
•hf.  99.  Vigel  wetb.obfcrvat.  Itb.  2.  7.  r<rg.  6.  Gail.  i.  ohftrv.  9 1.  «.  4. 
■d' i^^^.  Socin.  rrg. probatio,  Perlich.  concluf]i.  ubi  plura  adhoc  pro- 
;pofiiutn.confei  |i^s  Bavac. ®umm.pwr/i.  rir.  5.4rr.  7.  8. tit.j.art. 
;io,  <irii.  &  ibi  Krayierum.  earpzav.  iuridprudemta  forenft  p.  i. 
i.li.fnrcf.  Car  J.  Tufch. comlut.  Itt.  T.conclnt.  6  i ,  cum  aliquot 
-^*]^'  ^ifriw^.  ^i.  oftcndit,  quod  tcmpu^  non  cunat  ex  muUis cau- 
:fis.  Cokiumde procefs^execut.p,  uc.  i. nuw.  %\.&fet\q.  Notabile  eft 
ctiam  (Ji  «queptobab  lc)  quod  tradit  prjtfarus  Card.  Tu(ch.  ImT. 
conclus.  70.  licetdecrctUBi  ludicis  fuper  prat6xiune  tcrmini  qar.ad 
'parrcirt  tranfeac  in  iudicatum  :  oon  tamcn  quoad  iudiccm,  quia  eit 
tmcrioctttoria  ,  &  poicft  rcvocari,  maximc  ex  leguima  caul^. 


Quando  decreto  probado- 

nisintracertum  terminumfacienda;  fit^atis- 

fadhim,  &  ad  in  fpecic  pcr  oblationcm  atH- 
culorum  probatorialium  } 

Summaria. 

1  TA^ifpiCtis. 

2  Qutfiio. 

I  KMto  dub  pnma. 
4  Secunda. 

f  Suf^itt  articutcs  exhihm  (um  denominauone  tefftum, 

6  Ratio. 

7  Cur  non fit  neceffum  examen  confummari. 

8  Exemp  um  in  termmo  ad novum  optu  nominandum  daho. 

9  ylnulttmodte  termtni  offerri  posfint. 

 ^  f   X  t  *  Sujju  1 1 


10  Suflicit  tefies  anu  Upfum  urmmi  iurajfg,  & fi  fojlfa  examimntur. 
I  I  Rati9. 

11  sitcrminM^d  prohandum  fimpliciter:  fecusft  ad  probatum  ha- 

hcndnmdetur^  ^ 

1 5  Rati'}.  ' 

1 4  Idetnfi  requiratur  <trt  »ClIf OmmtK  Pt6b^  ; 

1 9  T.fi  termtnum  arttcuh      non  poffunt.  j. 

1  ^  Se  qtadm  addtimales  refcrrati.  i 

1 7  yln  rftes  turati  in  termino  examinariposfint  pofl  temtnum  ?  : 

18  ylnfcriptttrainterminoproduilarecognofctposfitpofittrmintim  f  \ 

19  An  prcbatio  poft  terminumvaleat  parte  adverfa  nou  contradtcentef 

20  Declaratio  probattonis  poft  terminum fieri poteft.  i 
ii  Quafitones  remisfive  faila.  ^ 

Sitpe  t  connngir ,  ut  durantc  procefTu  pcr  inter!ocutor!ara  pro- 
nancictur,  tcum  effeablblvendum ,  nifi  ailor  intra  (patiuro  duo- 
rum  vel  ttium  mtnfiium  hoc  vchllud  probet :  vel  reum  condcmnan- 
dum,  nifi  exceptionem  fuam  probec.  Quo  t  in  cafudubiura  quan.' 
.doque  incidlt,  an  intra  hunc  lerminura  probatio  pler.e  coniumraa- 
ri,  &  a^  finem  perduci  debear,  ita  ut  non  tantum  articqli  probatoria 
les  &*nomina  teftium  offciantur ,  &  teftcs  iurent ,  Ted  c jam  exami- 
ncntur,&reliquafiant,  quae  ad  perfeftam  probatioricm  requirun- 
tur:  an  vcro  fuff  ciat  al  quid  horun^  &  quid  ex  illis  ficri;t 

Videri  t  poftcc,  quod  conlummaca  probacio  rcquircrctur. 
PR  I  M  O  per  villgatum  illud;  nihil  aftum  videtur.quamdiu  aliquici 
agendum  fupereft,  L.  cum  Stlanianum.  ii,  infin.x:.  dehU quih.  ut  indign. 
.  Mynfjf  exeoauteminft  quib^mod.tejlam.tnfirm. 

SECUNDOquia,  f  uc  inprxccdenti  quacftionc  diauir, 
terminus  pracfixus  pro  percmptorio  fimpHdter  habccur  ,  &fiqui5 
,  nonimplet  in  termino  prafixo,  qua:  (um  implenda ,  poftca  non  au 
diiur ,  Card.  Tufch.  lit.r.concluf  g^^n.  f.  ergo  omnia  imra iliu  i. 
tcrrainum  pcrficicnda.  Idco  cnim  coiiccditur,  ut  omnia  durante  illo 
fijint,  &  ut certo  tcmporc rotulus  producatur,ne  pci  prcduftionen 
cius  anfa  protraheadi  procclTus  dctur,  Rutger.Ruja nd,  de  commtffAr 
&CommiffJth.  i.:C.j.n.  i6.  .Ergo  probatio  Mtra  rerm;nuni  ;tr 


da&  ablolvenda,  Welcnb.  u.  ^.arc.fin.fdeprob^.  tcrminocdim  aj 
probandum  clapfo  amplius  quis  non  auditnr,  Chilian.  Koftie  mpro- 
cefs.  c.  71.  w.  4. 

Sed  h:s  t  non  attentis  contrarium  communiter  a  Dd.  aflcritur, 
quodvidelicctfufficiat.fiis,  cui  probatio  Iniunaa  eft,  intra.iermi. 
num  pracfixum  articulos  falcem  probacorios ,  &  nomina  teftium  cf- 
ferrat^  ita  Wefenbec  n.  9.  (ircfin  ff. de  probat.  BcrHch.  p.  1.  mcluf.  3  8. 
n.  j8.  &  jy,  idque  ufus  &  obfcrvantia  docet  fufficerc,  licet  tcltes  iu. 
ra^6recepti&examinatinonfuerit,Carpzbv./>.  uconQtt:  i6.dtj,i. 
Coler.  deprocefsexecut.p.  i.c  x.w.  j?,.  Ratio  t  pripris:  quia  diff.cilc 
eft^intra  hoc  tcmpus  plene  &  pcrfedc  probationes  confamman,qu^ 
p6tius  adluvari,  quahi  coard^ri ,  vel  reftrirgi  debent ,  drg.  l.  quom- 
*    .^:  ^  Mamcb.  Carpz.  loc.  cit.  n.  5.   Racio  t  poftcrio- 

ris  :  quki  in  potc ftate  partis  non  eft,  cogcrc  iudicem ,  ut  infra  illud 
tettipus  exataen  inftituat.  Coler.  loc.  ctt:  Cum  ergb  reliqua  non  fint 
in  mahu  partis,  iniputahdum  illi  non  eft,fed  potius  iudici,  fi  cius  nc 
gligcntia,aut  impedimentis,  in  pra:ftituto  lermino  non  abfolvan- 
iMx^Wejenb.  loc.  ctt:  Carp^ 

Exquot  infcrt  AndrcasGail.  i.$bf.\6.n.  17.  licet /urccom- 
muni  novum  opus  denuncians  intra  trium  mcnfium  fpatiuro  dc  iure 
fuo  docete  debr at ,  id  tamen  in  Camcra  tam  cxaac  non  ob  crvaii , 
quia  nuDcians intra  prxdidtum  tcmpus  dc  iure  fuo  docerc  vix  potc- 
fit  proptcr  multitudincm  caufatum.  SufF ciie  ergo ,  ait,  fi  articulos 
minciationif  debiro  temporc  cxhibuciit,cosqucadprobandumad. 
tnittippticritjicet  examcndebito  tcmporefton  fi^iatur,  &iudiaa. 
literproducarur. 

fdque,quod  f  dearticuhs  exhibcndis  didum  eft,aliqui  in  tan- 
rum  extcndunr^vcrumefte,  &  ultimoquoq-ic  die  ac  momcniotcr- 
mini  eos,  &  nomina  tcftium,  ortcrri  fufficiat>poft  Haum.  Piftorium 
obf  124.  n.  4.  &feqq.  Carpzoviusi  def  i.  n.  6.  ubi  praiiadic  um  af 
ferr.  Vidc  quid  m  cof^tratium  fcribat  Mynfing.  cent.  6.  olf  fj.  n.  6. 
Bcrlichiustf  concluf  ^i.  n.  ^o.         ^i.&n.  f^. 

Ex  qno  t  cogncfcitur,  n&uho  magis  futficere  tcftcs  iurafTeantc 
lapfum  tcrmini,  &  ripoftcaexamincntur,  Rurg.RuIand./(?c  c.t.n. 
18.  quod  verumeft  ,  fi  ftarurus  (it  fimphcitcr  terminus  a>'l  proban 
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dum, 
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rtaut  eoetiam  ebpfo  poflfmt  c«min,ri ,  f  "^«-4"«  depofit.ones 
cen^binmrfaaxintta  tcrtninutn  ,  Mafcdrdus<ff/.roMf.(J.  I7-»'J^ 

"^'  "  Rlt'.onctn  t  tcddit:  quia  teftis  dcpofuio  ad  tempus  iuramen.. 
" ;  ri  raro  rrahitur  ,  Maranta  infm  fpeculode  ord.  ludtc.  tertio  aB.  tit.de  dt- 
/rff.»»  r9.ubidicit,hocquotid«e(ervariinpia(aKa.  - 
I  Ali.id  t  autetn  eflct,!?  terminus  eflet  ptsfcnp  us  ad  probandUKi, 
1  &  pr.cbattmhabendum  vel  conliquendum,  tuoc  cnim  non  fatts  cft ,  Pt 
lOieHt  teftes,  fed  debent  eti^m  MaminaniBf  aterminum  ,  alias 
portea  oon  adffiktuntur ,  Maranta  d.  mm.  1 9-  Mafcardus  loc  ctt.  ti. 
ii  nbi».}9.d^40.vidc,quomodohocamplius  declaret ,  Rutget. 
Roland.  Uc.  ctt.  n.  15.  «bio.  20.  oftcndit  qu.a  modevatiot^.e  Camera 
u^atur,  concotdat  Card.  Tufch.  Ut.  T.  conclus.  6y  uum.  &  conclus, 
6tL  n  10.  RMtonem  t  reddit.»  6  quia  tcrminus  praehius  ad  pro- 
'  ^vbandum,  &  probatum  habcndum  ,  eftpcr.crapt  .tms  &  habct  vim 
'  conciufionisincaufa, 

Idemqac  t  cCre  volunt,  fi  intta  ccnum  tempus  Statutum  re- 
;  quita  <in Wafcmmm  ^tOfe/quia  verbum  tMmVdnt  confaroatic- 
)  nein  &  p!ei-.am  ptobationero  denot^t,  ita  ut  nihil  ei  dceflc  vidcamr, 

!  BeAkh.n  4-1.  ^      -       1       •  c 

1        Hoct  «iam  cxtracontro»er(iaraeft,qaod  .tcrminus  prshxus 

^  *  pcccmptotiaaddandum3rticulos,excludai  partem ,  nfpolUa^ari 

i  amplius  poffint ,  vtde  Card.  Tufch.  lit.  T.  cmluf  65. ».  2.  etiar^ifi  in 

1  cpntinenti,  forfan  fubfeqUCBti  die  produccre  vellet,  Carpzov.  J«p«(f.;: 

'  4.  ufq  ctadeo,  utpro  t-ftatio  iilaadvocatisufita  a,fttperarticuluad 

dmonJtbnipofl  tirmimtm  adijcteHdff,  omnin6  iiiutilis  (it,  nihilque  pro 

teftan  Ji  ptofit ,  Cacpx Jw.  cit.  n.  u  &  def.  y.  n    &  4.  Beilicliius  /«f. 

Cit.  n.  44.  ubi  nn.feq  j.  declaratioues  rcfcrt.  Simile  quid  videapud 

Qail.  I.  o&f.io;.  n.pcKult.&ult.  Moller.i.  4.  femefir.  cap.  16. 

Phua  t     co:  an  conceflo  icrmino,  fi^c  dibtionc  a  1  proban- 

dum,  f  ifficiat  teftcs  iuraire  ante  lapfam  tetmini ,  &  fi  poftca  cxaroi- 

i>cnt«r,  vidcapud  Mynflng.  in  txpluu.  Iiutc4ufam  9.  ext.de probat.  n. 

18.  &  feqq.  &  apudeundcm  cent.  6.  obferr.  57.  per  toturrt  ,  ubi  poft 

Ponotmiianum  qoinque  cafus  diftinguit ,  &  plntcs  decl.uaiion«i 
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arterr,  aii  fcftes  iurawiR  lerrarno  polKnc  cxarainrwi  noft  terniiHum  , 
Card.  Tiilch  /if.  r.  concluf.  167.  ExCi  fcriptura  f  «n  vim  probandi 
«n  icrmino  fuit  produda  ,  ciusiuftificatlo  &c  rccugnitio  fieri  pod^t 
poft  terminum,apud  eurdcm  Ut.T.conclHf.4^,m.  za.  A«  t  vakat 
prcbitio ,  fviudcx  pott  rerminum  ad»kteret  pa^^cprxICQtc,  nec 
conTraJicerie.^  Mynhng.  d.  c.  Iketn,  16,  ubi\^ftircDat,  &quGd  t^al- 
rcmJecla  ^rio  prcibaMoniS  poft  cerminumhcri,  &  allcgafiGces  iu- 
cis  adduci,  ib:d  n.  14.  &  zf.  poiHnr. 

Qu«  *  aliapoft  i^rminum  probatorium  adaDitr^ntus:,  af>  in- 
ftrumerua  reperra  ^  vide  apud  Carpzov.  dif.  6.  cfup.n.  14.  a;3-dc. 
manrtra.io,  fei<4>e(latni4mi3  /  d$fintt,  16^  6c  qnando  vel  quoraGdo 
terminascurta  ^  ajfud  iHndem  def  8- 9. 10,  n,  i 

JDE  EVOCATIONE  ET  REMISSIO- 
NE  TESTIUM. 

AN  TESTES  PERHIBENDI  TESTL 
MONII  GAU8A  EXTRA  LOCUM  DOMI 

^CiLII  EVOCARI,  ET  E  VOC  ATI.a  lU  DICE  EI  US 
J.OCI  REMITTI,  VEL  SISTI 
DEBEANT? 

Summaria. 

I  tv0cm9  tijlium  4ntiqtti'vs  [>fTmi^a. 

i  ^bsjj  rt<iHiftti9nc  tuditn  dotnu-tlij  tipium,  ,^ 

4  Dtfferentia  inttruufii  civtlts.  6  crmitmUs,^.  €.  l!intt.iiit. 
7  Hodit  exeutio  ex  alttne  territorto  nm  ejl pcrmtffa,  ? .  itffo  ne^j^  ex  alit- 

tivitate  tjvsdtm  dmatus. 
9  ludex  domtcil^  tefiitim  per  Ititras fubftdtala  requtTtndttf, io.&  eiuarc 

1 1  Citaiio  expedtufdd  per  prttts. 

1 2  XonpfitHdo  I»  tv«(a!  iofttpvaciptiertfpicmda.  j 

Rrj  '3>^« 


1,« 


I  j  Jln  iudex  requifim  ttftei  fifterCi  vtl  remuter^neoejja^w  debeat 

1 4  D'ifi>ofitio  luris  Edvaricu 

15  Arbitrtoludicisrequifitirelinquit.' 

16  EtConfumdinemAtttndiiubet. 

17  Quidfi  tudex  caufit  &loci  diverfiim  habeant  fiipertorem? 
18'  Vacltfpeciciyi^.  ludicium  authoris^ &aitorum: 

20  Vtrum  con[uetudine  ubiqu^receptumfit  f  ut  tefies  ad  iudicem  remit- 
tantur. 

II  Confiietudo  Saxonta,  it.  i^^'^Wirtenbergi(t\  24;  Camerdi,  fpirenfis. 

25  Statuta plurtum  locorum. 

26  iudex  tefiesfibifubditot  ipfemet  examinare  dnbeatj  an  verh per  a- 
liosposfitt 

27  Qutd  de  confuetudmin  criminaltbm 

28  KefponfioadquAftionempropofitam.- 

ANtiquitas  f  cuni  omnes  provincia!  abuno  Prlocipc  vel  Impe- 
ratore  immcdiate  depcnderent»  &  tanium  diverfi  Prafides  di- 
vcrfatum  Provinciarum  conftituercntur  ,  evocatio  ex  unalmperlj 
Romani  provincia  in  aliam  bene  fieri  poterat ,  &  ab  oibe  in  urbcm, 
five  ab  urbein  provitjciam  ,  authoTrapudeloquenttsfitmm  C.defid.  iw- 
ftrum.  itautunus  citate  poffet  tmmediate  iti  alterins  tenitorfoj  Barr. 
in  L.  J.jf. prdfidesn.  }.  &  4.  ff^de  requir.  reis.  Phil  p.  Franc.  in  c.  Romana 
jf.contrahentesn.  u.  extJefor.  compet^  ^ald.  in  L.  i.jf.  Prsfidesn.  ff.de 
requtr.  reis.  ncc  tenebatur  t  de  ncceflitate  requirere  iudiccm  domicilij 
rei,  verieftis,  pro  fubfid:*o,  vel  per  literas  mutui  coropaflus,  Colerus 
deprocefsi  execut,f.  i.cap.  j.n.  ^t.fol  501,  Raachbar.p.  i.  qudft^  15.  n. 
j;  ubi  Rationem  f  reddunt^  qaiaPrinceps,  qui  unicuique  lurisdi- 
ftioncm  conceflir,  &  cui  omnes  fubrunr,  hoc  permifliifle  videbaturt 
perL.omncsi^.Jf.executortbfts  yverf  verumfi  apparitor  C.  detpt\cop.& 
cleric.  Panormitan.  c.cum  caufam  ii.  de  teftthus ,  Colerus  d,  mw.it. 
Raucnbar.  w.  j.  * 

piffercniia  f  autcm  craciater  caufas  civilcs  &  criminalcs ,  itaj 
ttt  iuderincaiifis  civilibus  poflet,  fi  vcllet,in  crirainalibus  autem  de-l 
bcrctevocate,adeoqueincaufa  civili  cvocatio  teftisex  unain  aliattt 
civitatem  crat  arbitraria ,  vel  in  arbitrio  iudicantium  pofira  ,  poft 
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baa.  loi.  ur.  KajciiDai.a.  w.  ua  uc  vciicacsad  lc  vucaic  ,  vci  juoi- 
ci  il.Uas  ioci^  in  quo  ceftes  ablcntcs  dcgiint ,  cxaminationcn:!  tcftium 
abfcntiutn  cominitteie  poffct ,  fertext.in  L.  Iwikw  x8.  C.defilin' 
firum  ubi  Goth:^ed  Ut,Z  l  confittutio  1 6.  C.  detefiibus. 

In  t  aimmaiibusa.uet-n  hacccvocatiocrac  ncccflaria,itaut  te- 
-lles  apui  iujiceni  caufaciiftcaJi  &rcpi:a:r^nM.idi  cdcnr ,  &  commif.' 
fro^xamina  ionUalibi  lieri  non  debeicc,  4Uth.  apudeloqtanttsfiminn 
C.defid.  tnfirument  q  lia  non  tcftimonits  fcd  tcftibiis  crcdcbatur  ,  I. 
^ .  jf.  iiem  D.  Hddrunuslf,  detefiib.  ?^oveU.  go.de  tcfiib  (f.  &quomam  f. 
R  a  ich  ba  loc^  dt.n.:^. 

Hocra  ncn  t  cu»n  ifta  limitat^oaecrac  conftimtuoi,  at  eius- 
modi  cvo:acio  non eirct  teoicraiia ,  id  eft,  ut  non  per  nirais longum 
ircr  ficfct,  /.  5  ff  fin.ff.  detefitb.  nrqacicftes  nimis  diu  v.  g.  ultraquin- 
dccim  dies  in  ioco  iudici j  dctincrentur,  idem  ibtdem  n.  4. 

Hodie  t  amem  alioiure  utimur.  Nam  cum  Principcs,  Comi- 
t€s,alii(qae  Romani  Impenj  proccrcs,  hoc  tcmporc  pcrpciuum  ,  & 
adhasredcs  rransnaiffibilem  mag  ftra.um  obtlncant,  nunquam  licct 
uni  iadici  ex  horum  territoriis  citra  ipforuro  conrcofum  leftcs  evo- 
ca;e,  KauMar.  n.  6.  adeoqae  licct  tora  Gcrmania  parcat  uni  Monar- 
^ch«,  vidchcct  Iinpeiacori:  non  tamcn  licct  cx .ilio Ducam,  Comita- 
tu  &C  civitatibusevocarc,  vel  reum  alibi  dcgcnicra  ,  vcltcftem,Co- 
lcr.11.5j.  Imo  t  neqiiidcmcxaliorumminorum  raagiftratuum di- 
ciontbus,  q  iamv  s  nonlnpera^iori  iramediate ,  fcd  uni  alicui  domf- 
i  tio  fubditi  fKU,  Rdiich^r  loc.  cit.  ita  utfi  v.  g.  ex  una  civltatc  in  aliam, 
'ciusd'^  '.^  '     'nis&Principis,  tcftcs  cvocandirffcnt ,  pro  fubfidio 
Iperhc         iatuicompjiflus  ,  qiias  idco  fabfidi«!c$  vocant,  ludiccs 
illiuscivitatis  reqairi  dcbcicnt.  Coki.n.  ^^i.perl.  properandum  rj.jf. 
fin  autem  rtus  j .  C.  dejiidiciis  L.  i.f.  de  off.  conf  idquc  7  ideo:  quia  qui 
libec  mdcx habci  f lum  territorium,  &  iurisdidlionci^,  in  aua  ncrao 
laliuscit«ndiiuihabetyiiffw  n.  32.  idc6que  cxtra  tcrritorium  ius  di 
jceatiirapancnon  p^icu\z,  L.fm.ff.dtU(risd,  om.  ludtc.  &  cumutci- 
{qaciudcxa!teriquoad-2urisdidioncmfita:qualis ,  Coler.n.-^^.  parj  i 
iQparc.n  nonhabet  Imperiam,  I.^/?  receptumi^.  eod.  &  quantum- 
jcumqucminiraus  raagilUatus  maior  cft  ,  qaolibet  alio  Magiftratu 
jnon  citis loci ,  Rauchbar./g.  6. Colcr. 3.  ubi  n.  ^4.  didt;  fi- 
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cutiquilibct  cft  Rex  in  fi^adomo:  itaquidber^ei  am  roinima  uifi^- 
diftione  munirns  m  fuo  ioco  a  .lus  iurisiliAlonales  exeiceie  poteft^ 
non  ^Ms  xdm  Ceter,  n  34. 

1  aque  t  tahs  ciiatio  in  alfeno  termoiK)  cipe  liruc  a  i  p?eccs 
noa  aurer»!  ad  manciacunn  ludicjscitatuis,  cum  parirpaiem  noncx 
crccat  luiiisrlidicnem,  &  rubitur  I.»dici  tcftts,  ut  icftcrc  teftiuioni 
perhibencHcaDsacotairi  ludiie  tauf^  fillcre  v«'ir,  Rauchbarus».  8 
eolerns»:^:^.  C^4i.&!olet,q;iicvocat,  quandoquc  fcfe uftcrri,  fe 
J^rnr^^  li  calu  f^^urumpaiic^,  hiem  n.  J7.* 

QHatinrcporifsinium  njfpicicnda  eft  confuctudo ,  per  tex» 
tmmU  /.  j,    /  ff  de  teMaSy  Uhi  Diui  fratres  rcfcripferunt:  Quod  ad 
teftesevocandos  pertmer,  diligentiae  iudieantisefl  .xplorare  ,  qose 
confiietndo  ih ea  provincja,  in  qua  iudicat>h:cm;Nam  fiprobabitur* 
fepc  in  aliam  civitatem  tellimonij  gratiaplcrosque  evocatos,noQ  et 
$edubitandum,quinevocaRdifnm  quo^ncccf^rjriosiiiipfai  cognit! 
one  deprehenderit^cjuiitadicat.     Adcoqncconfuetud  ne  itafercnte 
poteft  u«us  iHdexin  alterius  territorio  cirarc  t^ftimoniidiceodi  cau- 
fa.  Gothof.       ht.k  pcr  Rationcm  :  Quia  confucrudo  unius  loei 
lurisdidionem  minucre,  alterius  aagcre  poteft*- 
y        Scdiarn  ulterius  QJJ        11  UR  t  utrum Judex  ab  alioper 
'  litcras  mutui  compafsfis  rec]uifi:u$,uc  ipfi  teftcs,  fub  fua  iurisdidio- 
ncdegentc$^rer»!ttit,  vel  fiftat,lioc  nccefsario  facerc  dcbcat,an  ve- 
ropecerepofsir,  ut  fibi  articulos  probatorios  mirtat ,  &  feseofflrrc, 
quod  ipsc  tcftes  exaroinarc  velit  ?    De  Jure  t  BaLarico  (ccjns  pro- 
ceiruminhispartibusplcrumq;  fcruamijs}  id  clare prouifum  cftttl 
lKr@cric&t^.£)r&mi!]ij,tit.7.I,4.ir.  cgmag.  i-ol  ifi,hi$r.erbis : 
ancfj  t)cm  ianD^brauci)  nact)/5er  fXtcf^tcr/von  &cmefcuDv<4)rfac6  Imv 
gcf/  anl)cnan&cm©cric6t^.  ^^bcnbc^cl^rcn  y  r\)o  cs \f)mc  rumu 
tft/  6tc3cu3CMrcmcg®cric6t.^r^van^6  fur  OcnfclbcnOvtc&ivr/t^or  Dcmc 
t\<  &aii)  \)sxn^':t  /  ju  bcf^cibcn  /  im5  ju  vcrfcfeatfcn/  ihr  eMmd) 
Mtm  foxm  bafclb^  in  r l>nn.  S)cc!)  (Icbt  fblcfjciJ  in  &c0  ©crtcfK^^ 
^crznSJbtflcn/bic  ^^cuijcn  anp  fcincm  ©cric&f  /  m<  vor  ftcbr/ju  M 
Jjn/cbcr  Dtc/auf  &cn  ^ompap  ^^i^ricff  fclbb^  ju  vci-{)orcn ;  it>arct)an 
Dap  man  bic  pCH^cn auf  Dcn  2tu3cnfcf)cm fat)rcn  mu|tc/  tnfolcfjcm 


 ^jfBSTIO  Lltr,  jt 

txrfcjjdfff/ un^  bA\'<\bi  uxi}ctt  mtbm, 

Ex  qvibuj  t  verbi»  dcprehenditur,  in  facultate  &  libero  arbirrio 
iudKu  oTdmarn  u{Uum  ef»e,  «R  illot  teflci  [udiit  CAi.it  fifterc ,  an  vei  6 
ipft  cxaminare  Tclit.  SimiIequidhabctur<n&<rirtuWfrci)^Cit/p.2. 
MTUC.  eiuilantfationcfol.  jf,  fl.  io.exquocolligitur,quod 

timmodi  remifsiones  «lagii  fint  urbanitJtis ,  quara  necelsitatis.  Ut 
plurimum  autcm  refpici  folet  confuetudo  f  queajadmoduro  id  dar e 
colliginir  ex  ar'.  i  j .  Tit.  y  6ummanf<if)<tt  rroitjs  jolt]  ■ .  ubi  ita 
Statutumrepericur. 

2lu  n?<Icf)<n  £^rf<n  ttfl ^<rc  «ckmtcfct^  5<f»cf<n  /  b&$  cin  Otri<j. 
f<ff  ^<r  anb<ru  /  <^  fcw<u  irtnD3<ridif  g<^<n  i(tnt3<rtcj;t<n  /  Jt-cfi^^iiiitr' 
d5<n/  olKr  4aul^<rtct)f  gcgcn  ^oj^arc^cn  /  unb t)<rg<3<u  Jp)o,itn»tr' 
c^<n5<3<nknt3<rK6f<n/  fcic  itut<r  f|)u<u  3ct<ffn<  gmecu  fr^rfiaftt/fca 
Igfttraumicft  fllfc^<fialf<ntt<rbcu  /  fto  iSAbtt  ittcfcf  a[fof)crffmni<ii, 
flitch  t»ic  3<t:6«i  3n  itctt  cntfcikn  /  iiaf?  (Tc  of)n<  fc:i&<rbar<  '^dt' 
fcf)W<rl>/  unbCDcrfau  (UU3  &<p  tf)ri3<untf  <rfct)<in<n  mccf)f<n/  itnt»  <^ 
nt t  ctttan  2lti6<ufcijciu  bc!r<ff<  ( tn  tt><icf<tn  gatt  l5t<  ^cn^^n  auff  b<n. 
f<lb<u  jufii(;r(U/nnbl)af<(bit<n  jucr^crcu)  fcllbcr  iXid^fcr.an  &<r  ^vU' 
%(v.  £>brigf cit  (Ecmpa^  fdirctbcn  -  mtt  -'3)b<rfcf)tcen; '3  Pcr  :Xr ticfnl  unb 
gra^ftnctcu,  ^a  btr  anj>cr  ibctl fclct)< aUbcrct.'  i'tb<r<j<b<u/crtt)<i(cu,  u:ib 

fcictab  tt<  Bciigcn  fi'irbcrlid> 5iicr()cr<nirfacfe<ii/  »,i    -  '  '  tu 

J<bc£)brt3fcttinMc|<nianbcn/ bct)<iHTtm't^un<i^  .  ,  .,ccu 
CDJianab,  Hi.it><i9<iltcf)  thun  /  unb  jur "vScr(;criutg  t^r^oKicn  /  b<U' 
9>art()c«cu  fnrccrlicfxn  <tn<u  ^a<?  <rncjtn<u  unb  anfcijcii  fca  /  ^a  abcr 
btv  ^cmva^'Sd/rctbcuau(Tcr  iani»f  ju<rtl)ciln/if? ocm  i<ni.3Cii,  Dcr  J>t< 
Qtcinmd  f»jl)rf /ob3c(<6CU/  f(lbt<tcr  Ortcn  bcffc^  glcig  aiijn(;alt<»/  tinb 
<6  bcfd)c^<n  /  ton it)m<  iu  bcfd^ctat^cn  /  banu  loultcn  /  ba  cr.tiiin' 
fct)cu  Dic^cit  bcr  brcs)  O^^cnafCf.Ki-irf^vcriiicffcu/  mtc»  cr  bcn  ^(cip  fu' 
n<£s  2lnf)a(t<n^  ntt  b<fd)<tni5t</  foU  man  i{)tu<oI;u<  fon^crbarc 
(fecn bt< ^<tt ntt <r(!(rcf <n.  vy.t  .*^i.h.  n>. &fe{f 

Ex  ^uibui  vc.bis  colligitur,  remisfiontm  facicn*^amdcunoIo* 
co  in  alium,  ficcnluctudoidfcrat,  fi  niinij$,ainculo$&  intcrrc  ^a. 
toriaiTiittcnda  judicialfcriuf  loci  in  quo  rcftc$  dcgunt,ut  ipfo  cxa- 
minct^    Si  crgo  t  hoc  locum  habct  in  duobus  lccis,  &  jtdiciis, 

©  i  cuac  t 
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qux  uiii  cidcffiq"^^^*'^^?'  ^^^^^^  ytntlto  magis  fi  diuerfis.  N 
Lqiiando  judcx  ordinarius  Caufae  aeJHds  ^  *  crdinarius  t;cftii»diverlo 
parent  fuperiori,euocatio  omnino  ficri  ncquic,  Rauchbar.^  i  ^^.i ;  w 
a  uel  faki^m  confuetudine  non  ficc,  Gothofred.  ^  '  l  i  Ij  (v  .Ut.V  ffM 
tcfibut  Sicucriectuac,cunifubdicielcdorum'tvftificarkicbcnt,vide 

Cafp.ZicglcTiuni  f"^^'^''  '^^^^- 
g         Cwm  t  itaq;  fubditus  Palatinus  inalieno  territorio,uidcIicc£  in 
prstfeilura       tanquam  malcfadVor  apprehcndcrctur,  Sc  tcftcs  cx 
Palatinatu  a  ludice  caufap  ettocareDtur,Iudcx  autcm  Palatinatut  in 
xXinterrogarct,aneosfiftcrcvel  rcnaittere  debcrct,i(io<];  idco,^ito4' 
dubitarct,tn  judcx  ctufac  Icgitimc  proccdcrcr,  &tcftcj  antcafine 
prxftito  juramentocxanirBafi'ct)cgotjudicaui  ,  noneflc  fiftcndos 
fed  magii  conucnirc,ut  raiflis  articulis  &  intcrrogatoriis  ipftmcti* 
eos  cxaminaret.  Aliiputibant,remiflioncm  faciendam  c6>quod  ubi^ 
quc  locorura  cjusmodi  rcroiflioncscflrcnt  uficaiae.  Vidcamuit  quid 
Do(ftoresfcntiar\t»  Colcrus  kpr^ufi  •  txt.unonispr  ca,'  j  »  44  w/<r^ 
joL^    ita  dc  confuctudinc  rcmittcndi  tcftcs  fcribit :  Nam  &  coru 
rcmiflio ,  ut  plurimum  hodic  rccufttur,  ac  ofFcrunt  fc  iudiccs rcqui* 
fiti  ad  cxamen  teftium,infuo  tcnitorio  degentiom ,  fi  ipfis  tranimit- 
tantur  articuli  probatorii ,  ficut  nonnunquam  firri  confucvit,ut  pro 
cxaaiinc  teftium  requiratur  iudex  tcrritorij ,  fub  quo  degunt  teftc 
pernotata, Baldi/w/./MJic  18.  wpTtnc.C  dtpdctnjtrtm  autacM^.cS' 
quonu?n  fLtmM  autb  detejl(bu5  coU  7  6c  milnav  vcxtu**  pro  horfi.ngo* 
bri'>  tnc  cotifittutus  circa finemjefideiufs^  ubi  habe.ur :  quod  iudci  co- 
tam  quo  vcntilacur  caufa  debca:  figoifi;.a^e  ludici  a^icfins  legni^  vd 
provi  iciac,  ut  leftes  ibidcm  degei;es  fiiper  articulis  prodme;uis  rc 
cipin  v&  cxaminet  diiigenter ,  eorurcq  ic  dcpofiiiones  iransmiticn 
do  iuclalas  fignificcc,  quanta  fidcs  teftibus  vci  I nftrumcntis  adhibcri 
dcbcar,  ^ 

Sidicas,  Colcrumforie  loqui  tantu  u  de  confiicrud  ncSaxo*- 
n=a:&  Pa:ria  fua::  aliter  autem  in  (upenoiibus  hifcelmpcrjj  patt^btn 
p^^aaicari.  Refpondeo,  ctiam  in  pattibusSueviac,  t  &.  nomiuarim 
V)(^^ir:cnbcrgijx;  ufiratumcflc,  ut  fi  teftes  fir  t  extradu(a:u.T>,  tur.c  pcr 
li  e  ns  Rr.uiuicompanus  rogecur  ordinafriusloci ,  ucteftcs  exaTii»c.i 
S  -ha  6.  ail  Ljudtm  Tj.cumautb,  fig  C.  defidamllrMm.  whtn  7.  <^iri*f 
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huoK  cua.u  iu  cauia  cr.minali,  utcunque  magna,  poUc  laleui  rc.u.(- 
fione.,.  Cexaminandi  tcftes)  fierialteri,  pcr  Rationcm  :  quia  nifi  de- 
mandaretm:  alteri  examen,  multa  crimina  raanerent  impunita,  prar- 
terea  muiti  innocentcsopprimcrentur,.  ' 

*  ^^l*l"'^thodiema«imeattendcrefolcmus  qtiWinSutntno 
&Auguft>ffimoCamctxIirpcria!,sTubur.aIi.Spira:obrcrvetur,^jj^ 
S.fin.  ubt  Harprechr  «.  9.  ,«/?,  dtfatisdat.  idcm  adpr:  itt  quti,  wed.  re 
cont^  n.  220.  Rosbach  /)r4x  ciV.ttt.  deadvocat.  ».,5.  Gcotg.  Evcihara. 
confil  j4.».  gx.  videa,tius,qiiidin  Catnera  rmpcria!i  oblervetur.^ad 
hoc  •refpondct  Rajchbar.  ,j.  „  p.l-ccttcftisimmedi^eim- 
perio  (abjcaus,  ad  petitioneni  Comraiirariorum  ludicis  caufe ,  veli 
artis  produccntis,mandatop<cnaliadtcft'.ficahdum  compellatur"- 
h-equcntius  tamcn  hcdiefit.  utquiaahcrum  diffic.lius  impetrarur. 
Iadexperlablidramiuris,rea  litcra^mutui  compaHus,  utvocant, 
togctar.  arparnbusad  hoc  loga  is  tcftcs  recipere.examinarc,  &  at- 
teftatio^es  eorum  figiilata,5c  claufas  iudicicau(sc  remitrere  vcfit. 

Scd  qaidt  laboramus  dc  obrctvantia  locorum  ,  cum  ftatu^a 
Hb!q;  tce  velinr,  tcrtescxiianeos  per  litteraj  fubfidiales  mutui  com- 
pa.ius ,  datas  ad  eius  loci,  in  quo  degnnt,  iudicem,ab  eodem  exa- 
iaiuanMos ,  na  teftnur  R  Mdolph  e<ltUt  -  trad.  de  txawtmttn  um  . 

Jcr  ©<i«l|cif/ «  ^.a-ftq  DbircfertVerbaformaliaDfrtolRtfcficiI 

t<r  ^rimlc^xn  ^ni)fcr  ,©cric&f^'*  £)rl)niin3 :  Dcr  e^ulcfetfAcn 
ncijtg^Orjntm^/ftcrgJurfciiScratfc^en  ianbrcc^t  /  &cr  g^^Tait»ifcf)cit 
J&<rt^t(J.^r5nun^ :  g^nrciitcrecrrcforication  vcit^crf)^r«n4  2lug. 
lanDtfct)cr  gctiacn :  ^rancf  fitrt^cr  rcformation:  ^ormbMfcfia'  refor- 
mation :  ^amturscr  @cric^)(^.;DrDiHin3/>/.  129.  f„«;/4/^ 

o  iu.eiO£ui..atto-  ,esin  hoc  conveuiunt,  quod  iudexrequ.dius  lellc 
exarainare,&rotuIum  claufum  rcquuenn  fftosmittere  dcbcat 

Aaautem  I  iudex  caufsc,  cui  tcftcsquoque  fubditilbnt*  exa- 
rncn  tdtiura  altetl  committcic  poffit ,  vel  nccclTatio  ad  fc  cvoiar 
^eocat vidc  Emcric.  a  Rosbach  frax  ctvtl  Ttf.  58.  num.  5.  o  /i</^ 
Rauchbar /«.  ct  n.f.  ubi  (raduot:  in  caufis  civilibus  taUm  coa.m J 
iio.-era  eftem  arblirioiodici»:in  crtminatibus  autcm      qu^  f . 
  StT' 
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cjonca.SKhardi»  6-  q  ,,,ea  acl  -  aadivit .  tcftes  ad  ft. 

i(  miMref  tormm*]}-'*^  i  nroDtcr  mutiuud>ne.n  occU- 

fcetudine  -^-n  ca.t-.^^^^^  .^^^^  ^^^^^^^ 

'°"'ouXvta™cfttun^   qa.ndo  ide..  cft  ma« caufe  &  te- 

ftiam  mult6  magis  vecum  erit  /  quando  teftes  non  (unt  de  iunsdi- 

lod,  ubi  traaar«r  caufa ,  tanc  cnim  ct:am  m  cr.m,nalij. 

bus  con  eai  «r,  emifToria  .  «t  lcquitur  Farinac.  rf.  ^  7  7^'««'.  ? <^ 
bus  conccaicui,  ^  j      eiusmodi  aivc.-fotum  locO' 

;Sl"rai,m  pl=n.ffia.i>..«a,,Uiae  „.,xl«.  pt<.c.de.c  C 
^oatutdedcfenfioneteiinqHifiti,».  104.  *  i- 

^    rnm  itaoae  t  i«^  prcvoCxio  cafu  non  conftaret  de  confiietodi- 
nntta^ia  Tnfui  emifllonet»  non  cd,  faciendam.  fcd  iudic:  evo 
iad«"^1fi^^^ 

na    ft  rpfi  arcicoli ptpbacori j  mittan.ur  per  tt.d.:a  Colerji».  J.  f0f. 
rn  44.idquetant6  magis,  quupcricluabator  fubd.tus  P«Ut,n«s 
fub  iidice  «tran.o,  (ut  cv.ntos  poftea  abuoda  doco.t )  qu.  d.c.ba 
ur    eledto  iuri.  otdineprocedcre,  8c  ane  lutan.ento  pra:v.o  teftes, 
.L^5ptivoi»fcnfos.examinAffe,  prxvaluit  tutera  opiti.o  v*!en- 
tiani  ut  reroiino  fcere.  hac  conditioue,  ot  .n  fiKOtom  .  fi  a  reqa.fit^ 
'  *    ittdice  Palatino e vocatio  teftium  hctcc,  .$  cos  Umi- 
liter  ^erct,  8c  tcmiKCict. 
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Decontrarietatc  fcrjpturarum^ 

Si  originale  U  protocollum 

difcrcpct  ab  inftrumcnto  cxcaiplato,  cui 

cuQcilandumfic^ 

Summaria. 

f  C0ntrariet4slnunAeiidem^firiftur4pemtm$4mi^^^  ntfi 

fosftt  d$vtfione,  velinterpretdtmtt^Uh 
j  CcntrAxtitM  tndiverfts  fcrtftnrif  4hun§  eodem^  frodufhf fidim  iUu 

dirogMA.^tio,  f.  6.Sin$np9sfint(omiU4rt,y,  tllatio,  8.  ctidmfi 

urid  fit  publiCA,  dltir$  privdtd. 
f  Ex  duabm  contrdrtis  fubltcd &privd(d  ,  h  diyerfis  perfonis produRiiy 

fidtur  digntort. 

10  Si  utrd^publtcd.Attettditnr  dtpttds  mrtm^  notdrij^  ii.  veldtis  dd- 

mtmcuUi 

11  Sidqudks.reus  dhfolvendm,  i;.  14.  fjiti$. 
If  VifinrfemMrtncaufdpidM&fdVordbili. 

16  Vet  difirepem  infummtsy  tunc  enim  mtnor  dtttndituir  ^  17.  j^^^i^^ 
tJl>itto,  1 9.  dummodo  difcrepent  tu  ({Udntitate. 

10  Veluua  firtpturafitplenior  dlterd. 

1 1  Vel  una  non  tjfct  kgttwid,  &  iuforwd  prohante. 

%%  Vd  amhd  aUqHd  itfimclione  vtl  interpretattone  adittvari posfint. 
Sidtucontrartdfcripturdabe§demNotdrtofintcofifeftd,  drambdex 
empldtdy  recmritur adprotocdium. 
24  Si  habert  ne^utt  fefe  mutui  eliduue. 
2j  }^tfifdlv4rtposfintdltciuainteypretationi. 
16  QuidfiutrumqjnonfitUgittmumf 

27  Si protocoUumdifcrepat ab exmplato.fiatur protocoHo^  it.Rdtio. 
%9  ^jfcrtorm  huim  optmonts. 
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}2.  An  tdevi  in  abbrev  aturaquvdm  prorocoUo 
53  Prototollim  quotuple^  >  54.  Qttfti  ^ie  iure  camiHuni  ,  &  anfoLnnirX' 

tesrequtrdtr 
3j  Qutd  ex  vulgari  ufu  loquendtf 
16  lurifBavaria  difpofitto, 
3  7  $f<it<  /1  py<?r(?.  oUtm  mnus  vel  plus  contincat 
}8  Quidfi  non ft  leginmum  f  &  3  • 
40  Quidji  vityatum?  &  cancdlatum  ?  4  r .  42. 

43  5ff^  habeataddttmem.  &apofltUam  ? 

44  £x  apojltUis  in  margintfLrtptu arguitutfalfitasi 
4y  Maxime  fi  fcriptd  funt  dtvtrfo  atrame^ito.  4  6. 

47  Vel  dtversa  manu: 

48  Quidfieadfmfedinlocofiibftantiali 

4^  QutdfiapartibH4  j  vel  Sotarto  approhatat  jz.  50.51.  anattefiati$y 
neceffarta  ? 

5}  DifiinBto,  Mafcardl  54.  NiioUi de paprihus.j^  Tarinacii.^g. 
57  ^ti^orU  detlaratto  , &quid fi  dfcordet  infirumentum  ab  abbreviatu 

ra  canceUata,  velapofitUata? 
f8  Refolutio  cafus  contingentis  f(f.Ilation:s, 
tfb  Quomodo  probetur  apoji^Uam  commun(  partium  confenfufutjfeappO' 
fitam^6u^ 

6%  Quid  ftif  repctin(lrumentu  protccoUunt  extenfuw  &  a^brevtatum) 

S^pe  contingit ,  ut  contMrictas  in  fcripturis  rrpcrFaiur :  &  fi  qui 
dcmt illa  in  una  cadcmiji  fcriptura  appaTcat^vcI  in  uno  codccnqi' 
ihftrumcnto  rcperiatur ,  locum  fibi  vendicat  regula  i  tibt  re^  u^t:antta 
188.  R.  r.  ubi  repugnaaria in  teftamento  (vcl  in  inftrumento:)  in» 
vcnirtiri  neutrumratumcfty^&pcnitus  non  valct inftruraenturo, Si- 
ehsitd.  td  i.Scnpturdt  \a.n  \  rfi /i  . iiifipoffittaliquJidivi- 
fionc  vcl  alfqua*  verifimili  intcrprctatiotie  adjuvari  &  per  hoc  con- 
trarictas tolli)  Nic.  ^o^xUccts^i^uisi.SQhxitxi^  mfi.  dc  adtm^leg.n  9. 
3  .  '&  autem  t  cc^niraiiftas  vcl  lepugraotia  appaicai  in  dlvert^s 
fcripturis,  ab  unoeodtrrtcjNC  produftis»  ruiichabcc  locum  dilf^ofi-^ 
tio,  L.fcriptarA  i^.  C.defidcin(lru?n.  ubiliDpp.  refcriprcruncfi  fciipiu- 
rse  divetfaEab^unaeademqncparic  pioducantur,  cas  nihil  firroitac^s 
haberc  frH  fibi  invicem  (^croeatc  ,  Faiina  :  de  falftt.  &fimulq.  i^j- 

'  lai.  Sicbardi 


%tu  5;ithn  d  Iqc,  ctt  ubi.air:  qiiud  Du!.a  Vci  ca.  ,  lcd  una  ciiaa  a:  c- 
la A  a.^coq  icabqadea;  par  c  '  >x nihi! peuituspruhanr.  Ra- 
iic.;  qvat  .ir.pnraricipo  cll  :;  .  aawasinicr  fetaiptmas  io  m- 
dicia  pruiutu,iii4cui  fibi.aijavicefu  dcroga  tes,  cum  in  ipfiusfuerit 
q  ,am  volucwc  iH>n  profcrcc ,  frxf.  i»  C.  iw^wrrfr;  r   fxr.  ife 


RitioDcro  *  a!tan  rcJdit  Sichardus,  qu'a  qui  producit  Scru 
pturacu.  aacccurfiJefurcan  cfleveian:);  Scd  qui producit  difcrc- 
pantci,  vidcturcoiifiveriuuaroquccdcveram,  quodwinca  cftim- 
poffibUc. 

Quod  t  rerumcft  ,  fi  non  poffunr  aliqua  Jivifionc.  velinter- 
prcca  io  icaJ-uvari,  Bjcnus  loc  ct(.n.  i.  velintci  fc  conciKari,  W€ 
fcnb.  n  ii  dcprobdt. 

Exquomfert  i S^c.,dccif.]ii.ri  producaorar  duo  mandata 
procuratonadrfcrfpanria,  quua  ncuitum  valcac,  c6  quodmandans 
iin^p;uaicdeb<ar,  quod  fic  indilcrcrc  conlUiuitii,  i. 

Idq  ic  t  proccdir,  ciiam  fi  ab  uno  &  codcin  producantur  fcri- 
prurxdi\ccfigcnciis,ana  pubhca  ,  &alce£aprivata,  Sichard. 
pci  Raci  jncir.  q  uapnva  alciiptura  perindc  pcobat  contra  produ- 
cc^.Xxt),  a:£:iipcura  publi  ,a,iu  ita  qao  ad  prxmdici»m  produccncis 
imcr  privaia.n  &  pubhca  n  fcriptura  n  nulia  fit  diffcrentia,  (cdtan- 
:,um  qi?o  aJ  nlo  -lam  proba-.di  coJitra  ahum. 

Quodfi  t  a  ;tem  duacfaipmrx  contrariacprodacanrur  adivcr- 
•fis  pcribiiits,^  vcl  ab  ucraq  le  partc  in  ludicio,  lunc  ftarur  digniori,v.g. 
fi  una  fic  publua,  alica  prfvara,  tuncenim  prarfcrtur  pubhca,  L  fcrt- 
Jtutdsff  qutfot.  tnpig^or.  hab.  Wcfbnbcc.ii.6  f  deprocurat.  SKhatd. 
^1.3.  Bcer^n.  f.  quiapubh  a  p.ivacis  funr  potijra,  &  firmiora. 

Qu  jd  fi  t  unaq  fcr »ptura  cft  publica,  tunc  vel  ^  diverfisNo- 
:a.:is  fuat  coufe<aa  ,  vci  ab  u.  o  eodcicqnt.  Sia  diverfistunc  vel 
digni^as  perfonaf  jm  actc^d^-nda  cft  ,  &  auchontas  Notarioram/ 
quac.iaai  dignior  fit :  vr|  t  vidcndum,  qu«r  am  cx  fcripcuris  produ- 
dt»s  i\  vc  «fimihor,  arg  L  cum  dc  atate&  L.obcarmenfde  tefixb.SU 
cha/  i.if*  %&iPchoribu5  a  Ja)init.iiJ*s  adiuvciur  Bocr.  ».  C?'^.  &  u- 
ramuica^ijefir.at^ic  egim-.a  t^/  «  ii.tnfin. 

Si  ron  t  ap:>ne:i'.  q  x  fi  .'^^        ti:  ^'^^f-rri  dcbra^ ,  q«^oni- 

  am  iunt 


10 


II 


IJ 


srro  Lr. 


1 


17 


19 


»0 


ji*     _ 

am  rantxqualeSytunccsicns  paribds  pronuiic  a  « iafn  cilc  conrra 
a£borcm»  rcusquc  abfolvendus,  SichacJ,  i.  mfin.  Bt  ci.  n.  9.  pcr 
Rarionem  :  t  quiafcfc  m.iruo  elirfunr,  &  aftor,  qtii  probaic  icne- 
bacur,  non  probauic^vcliahem  cjrf  proba  ic  pcr  connarium  inftru- 
rocntum  fait  elifa,  idcm  9.  Ratiancm  a!la-n  rccMit  f  S  cliard, 

».3  Infin.&nr^.qnisi  co  ca  u  divetiac  fcripturct  confligcicwt  ,  qui 
confliftus  tollit  aurhoriraccm  air  barum,  dc  dTent  pattej  eo  loco  , 
ac  fi  acftor  nihil  probaffcr,  qtjo  caiu  dcber  fequi  abiclurjo  rei.  Et 
quod  inpari  caufa  melior  (it  condiro  cjos,  cui  nc  n  insponi  ur  onus 
probandi.  i.  c.  rci.  Hoc  autcm  Bwcrius  loc  cit,  LIMlTAT  t 
PRIMO:  nifi  verfcmur  in  caula  favciabrli  &  pfa,  v.g.  hbcttatis,  aut 
libcrationis,  t«nc  cnim  illi  ftarar  ,  qux  libcracioncm  aui  libctratem , 
aut  caufam  piam  cootjnct  ,  argum.  c,  fin.  txt.  defe  iudic.  &  L.  imer 
faresff.eod. 

LIMlTATtSECUNDO:  ide.y^  Buc  .  n.  u.  rifi  difcrc- 
pcntlnfummis,quiatuncminorfummaaciendin:r,  arg.L  fcwpr^- 
nituProCHhff.deleg.i.L.diem  proferreffipluresl}.  deruept.  Lis.ff.de 
probat.  per  Radoncm^quia  t  iufttume.uum,  qnod  co  .nnct  plus.ira 
hicuradillud,  quod  conrineat  minus,  &  5c  ciror  pr^tfumrtur  inpla- 
ri,noninpauciori,  arg.c.  plns  is.deR.L  in6.  &:  mniorirjjmcroin- 
eftrainorc.  \ .  de  orrhit .  tn  6  CardTufch.  Ut  o  conctuf  xoz.n.  6.  E% 
quo  t  iwfcit  Bv.e  .rf.  diCtf.^ix^n.  r.fidifci;:j  ?-.t  duo  n^andarapio- 
curacoria,rwnciUud  valcrequ  jddatminorcm  po  cftacem,  aarquan- 
titatem  >  &  (i  in  minori  amboconvcn'anr,  valcrc,  &fimiHrcr,hiQ 
anoinftrumcQtodare^ur^minorporcftas,  q^jam  i:>  alioJW.  n.  2. 

Sub  imirat  t  taaicn  ihtdemy  ut  proccdar ,  fi  dff  rcpcnr  in  qiian- 
titate,  fceusfi  in  quahtace,  qi^a  minns  in  qua'ita:e  r  on  porcft^contt- 
ncri,/)^rt.  i. ff.fi fiiptilanti  &ffiquvfimfUciterff.  deV.  O. 

LIMITAT  t  TEKTIO:  nrl^ una  (crip:  >ra  fitplcni^r 
altcra.at  quiaconrinct  pluia  capiiula,  runc  dicrr  v/»cniori  (criptur^e 
ftandum  cljre  arg.  L  fi ita [criptum  f.crie  ff  de  hired.  infiit,  l.fi  quis  ex 
^gcntarttsjf.fitmmm  lf.de ede^ideEoc,  «.u.  Gauun.  TaCh.d^^n.  6. 

LIMITATUK  t  ^LUAflTO;.dammodomramqac 
inftruoicntum  fit  in  forma  probaate  Boe  «,  7.  nau>  li  unum  non 
cflct  lcRitmnin. ,  non  facctet  hdcti .  tbtU.n  f  tn fin_U^c Umiratio 

vcta 
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veia  <]iud€iii  eft,  fcd  md  de  icgala,  quta  fopponk  otr«niqtica:qua. 
fc  cflt. 

LIMITA  t  QUlNTOjniriiila  dlvcrfitaspoffiraliqiia  2^ 
dlftindl  erc,  d<Tinore  vd  coirmodl  interprctattone  adiav^^ii^tunc 
coini utrtq)»c  valerer,  Sichardo»  \h,  df.  if.  7« 

Si  du2E  Scrjpmrx  conirariae  funt  conkSt^  ab  uno  eodcroque 
Norario,  vel  aduario,  lunc  fi  airbafefimt  eicmplatx ,  6c  aathcmic«, 
&  fi  conftrarietas  in  iis  rejjeria  ur,  recurritur  ald  originalc  protocoU 
lam,  feti  matr  cem,  Carcf  nal.  Tufch.  Itt.  O.  concluf.  %oi.  n.  12.  &  quae 
cnir  prorocollocoacordar,ilia  praevalct :  vidc  taracn  Mafcard^r^»/-» 
iluf.  j^.n.i^. 

Quodflt  habcri  non  poieft  protocollum  ,  tunc  idem  atqtfc 
in  priori  cafuiudicar.dum  etit,quod  neutrurn  fidcm  factatjMiilcaid. ! 
i.n.14.  Hocauicm  dedaiittur  &  LI M I  T  A  T  U  R  PRlMO:} 
nifi  faUari  t  p^^ffint  alSqua  ini^rprcrarione  v.g  (\  Utmro  inftruiDcn- 
tum  6t  pura  &  firrpUc  s  vendirionis,  &  a  terum  conditiona.is,  v.  g* 
cumpaAo  dereirovcndcndo,  q  :ia  iftud  non  contridicit  prituOjlcd 
additpadum,  &:licpoflantfalvari,B4)c.j0(.  cit  n.  7« 

LIMITA  SECUNDOit  dummodo  utrarrquc  fiierit 
authemicum,  lcgiti.Tium  ^  &  in  fwrma  probanie,  B  n,  7,  nair.  fi 
ununi  non  cftct  lcgitimum  ,  non  faccret  fidcmjirwif  fn.tnfin  ir 
paiili  ante qaoque  fuit  di Aum.  Piura  de  eo.  an  tntuumenra  divec la 
ab  codem  Notario, &  fiipcr  eodem  faSa  vitientui/  vide  apudCard. 
TufchJ/r.  I.  C9mluf  z^ff.pirtPt  &  l^p.  8c  quomodo  finr  concilian. 
da}6fnclHf  i^o. pertot. 

Quod  fi  :  dnac  fcripf^fa:  prodn  antarabcodem  Norario  ,  vd  »7 
aAutfiocoafedka,  qi.artimunAeft  otfgi'  aljs,  &  pro'ocoiluui,  al?c- 
ra  ver5  excmp'a*a,  vcl  inftrumentum  ct  protocol!ocfc(timpci3m,c^ 
informam  authenticarn  ieda6kum,  tuncli  protocc^llum  di^cfcpci  ab 
tnfttnroento,  tale  •nftfumentum  non  prbbat,  ranquam  dt  (^fo  iu- 
f^cAgm,  Farinac.  <fc/>//it.  crfim^tiUiffl'  ^yyn.  xi6.^  qi;a:»do«r.ft  u- 
iDenturo  cftdivcrfunn  a  protocolio,Hi  dobiomagtjr^tandwm  crt  prc- 
tocollo,  q»'am  inftnm-^ento  inde  lun  pfo,  cicommuni  D'?.lco c.-  ! 
tiayq^iiat  eft  origi  alis  &  aa(rir  fcriptura  ,  per  textuw  ht  L  Ji  qiiis  tx  *»8 
dtgtntanis  ff.  ptnutt  ff^  dt  edend.  &  tn  duth.  de  Taklltou.ptr  tot&  in  auth.  \ 

Tt  Ji^juts 
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fujui^  inaliquo  ternomis  nun  dicunc)  Nicol 

xpjRoer.  t  dfiif  252.  n.  7.  Farinac.  loc.  cit, ».  117.  &feq.  nhi  plurin:^osad 
hocail^^ac,  &  multis  r^iodisampliar,  idcro  qiu(i.  156.  num.  135.  ubi 
air.-quaa^o  dubltatur  defide  inftramifnd,  recutrenduai  elle  aJ  oci 
g'ra'c»  l^u  prorocollum  ,  &  quod  error  Notarij  probc.ur  per  origi- 
f  ae,  vel  protocolluni,idem  tcnett  Malcardus  in  diverils  locis,  pia^- 
lertim  concluf  4.  w.  15.  w.  14.  ubi  tradit:  quod  potiusftari  debeac 
protocolio  fcu  originali  fcriprura:  ,  li  repugnantia  reperjajur  inier 
protocollum  &  excroplum  inftrumemi*  Idem  Mafcardus  de probat. 
yoL  2.  concluf  1099.  *  J^*  c^dit ,  quod  Notarius  debcat  peftcs  fc  reti^ 
nereotiginalja  ,  ut  fi  dobitaiio  oriatur ,  recutri  pofllt  ad  originalc, 
ta  iqaam  matricem  fcripturann  ,  cuipotius  fitftandum.  Con^or- 
dat  t  Cardinah Tufch. practic.  concluf  lit. O.  concluf  202.  n.i.&  n,  2. 
ubi  ait;  quod  recurracur  ad  originak  Notarij  ,  quotics  dubirariir  dc 
veritateauihenticiexempiati,  &  qnod  ftandum  fic  or»g'nali  proio- 
co!lo,non  autem  extraftodifcordanti,  i  f.cciamfi  exemp^acuai 
fit  authenticatum  ab  eodem  Notario,  n  14. 

Quod  autem  in  pr«fenri  condufione  diftum  eft,recurrendum 
ad  protocollum,  eique  ftandum  clTe,  id  t  AMPLIANT  ptoce- 
dete  non  tanium  In  protocoUo  cxrenlb  led  etiam  abbreviato,ita  ut 
fimiliter  ftetur  abbreviaturae,  cique  credatur ,  fi  eiret  dHcrimen  intcr 
inftruraentum  extraaum  &  abbreviaruram,  Mafcardus  concluf.  4.11. 
13.  Quod  ut  rcaa  intelligatur,  NOTANDUMeft:  quod  t  pto- 
tocollum  dupliciter  acciplatur,alitcf  de  jurc  commuui,  aiiccr  ex  ufu 
loquendi ,  Menochius  de  arbitrar.  iudtc.  l.  2.  q.  187.  n.  i.  &feq.  De 
lurc  t  communj  protocollum  dicitur  priginalis  fcriprura,  piuno  lo- 
co  fcripra  (quae  vulg6  appcllari  (blcr  imbreviacura  ,  vcl  ab  Icaiis  ba-! 
ftardelius)  Mafcardtu  concluf.  4.  mpr.  io  quib  jsdam  loc  s  Gamanisc 
(titSXapuUr/  in  qua  (criptura  adluarias ,  vel  Notarius  ,  obitct  & 
(umuiaciro  &  abbreviatc  admodum  fcriblt  locum,  tempus,  teiks,  & 
nomloa  comrahentittm,  cactcraquc  (ubftantialia  conttaduj ,  vel  al- 
tcrias  aftus,  &  difpofuionis,  ta.uui-a  pro  (ua  mcmotia,  ut  poftea  in- 
de  extrahete  poflit  inftrumcntum,&  haecimbreviarura  no.i  continet 
omma.neciuecciamcontinercdcbet  (olcnnia,  Card.  Tufch  lit  0. 
conduC,  lot.  n.jr.&^^ht.p  pj^.».  ,.  Mrnoch  loc  cit.  n  r  & 
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n.  li.U  poiett  .a.ererjgnu  &  lublctipnone  Notan,,  tan.a  .„.  ,  5, 
Ex  vQlgari  l  ufu  loquendi  protocollum  Notari,  .ntell.g  tur  1. 
ber  ertenforu.o.  Naa.  Notarij  habcnr,  ,el  habcre  dcbent,  peculla 
reii  hbtum  exteniorurn,  mi  kquuntur,  in  quo  «teadunt  fuos  rogi 
tus,ideft.ordina-afer.e  dcfcribunt  formulas  fiorum  inftrumento- 
rum  qua:rogat.fueruntcor.ficcre,  nontantum  quoadfubftantia- 
ha,fedet.amquoadroIennia,&  claufulas.  Cardinal.  Tufch./ir  O 
201. «  I.  ».  9.  idcm  /,f  P.  ,4    „.  3.  Ucaoch.  lcc.  cit.  n.  ?. 

nb.habetur:S)a^  (rmfor^«g  protocoll.  aHc  Wtb  Ube  inftrumcnt,. 
tu  <r  miff^ericfK/  nu  nur  eiimm.infcf)  /  o^cr  wic  cr  t»ie  mt6  Dcr  q>.ir. 
f  ^fljcn  sOJunD  »nb  ^n#<n  biot  ticf)  »cr  ici* 
hct)  »on  '2Jcrt  511  QBort  o{)nc  A\>tmxm  mt  cr  folcftc  bcn  ^art^cncn 
mu  itDcr  3icrfi3f cit  crt^afcn  /  mu  bcwmmung  bcr  Scimcn/  vnb 
tOK  cr  rcqu.ricrf  /  vuD  crbcffcn  tvorDcn  /  rt.ic6  mif  (JinvcrrcibiUM 
ganGcn  Contrad»  cicc  IcBtcn  ^BiUcng  cinfdjrcibcn  /  oi)cr  Durcfa  ctncn 
anJ)crn  ctngcfc^iribcn  vnDcrfcftrcitcn  foac/plur*  v.deri  poirunt  M 

AMPLlANTf  SECUNDO:  ut  credatur  originali 
pr«t.,ft.'oment«,et.a,i  fi  o.ig  nalc  (eu  imbrcvlatura  minus  vc!  plus 
coBU..cat,Cardi.-.V.Tul.h. /,r^fl<<4fr.««f/«/./;r.  o.couduf.ioi  n  x. 

LlMITANTtaurcm  ,  orprocedar.Uprotoct  Hum  Icciti- 
murot.c,pcrtrad.taBocr.|</*«/:  X52.  «./.al.asctiiiD  non  facit  fidem. 
Naro  h  oiig.naic  cattac  fubnantiahbus  Qc  loien:.ibus ,  Don  probat , 
necpoteftdiciotig  ra!c,Tuah.if.  23.  Protocollumciam  dcbctha- 
berc  omnesfolcnnJtate$rcquifitas,at  cx  co  poflii  lamiinftrumcnum 
publicum,  &Jiabereomniarcquiiita,  qucc  uebet  habcie  infttun:cn 
tura.idem  Catdin  Tufch.  Ih.  P.  concluf  945.  »■  4  -dr  5  q  -i  ct.am  hc 
icqu.t.t  ^  ut  protocollum  (it  lubfcriptu  a  Notario,  nam  non  fub 
fcr:p:am  non  probat,  Card.  Tufch.  O.  dtit.  concluf.  1 01.  n,  3<5.  & Ut» 
P.  concluf.  9 4.5, ».  <J . ji4s Bavaric  loc .tU.  " 

SUBLIMlTAtutde  ptima  ifta  irobrc  viaiott ,  »0H  UXd 
I  SKapnlar/  non  proced.r  pracd  <aa!.nM-t:»rio,fcd  dcptotocol.o  cvti.- 
!  fo»  »0n bCm  Ctnfcftrctfe 0&cr<tn(ra.<^  95uc6/ Cv»«letamen  \^atcard.  con 
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,t ;  T  A?^V*TrETu  5  D  O:  o,  in  iMo  magis  «.n- 
dam  lii  p.otocouo.  ^u.  .    ,        I        b„,m.  .one ei.i."  hoc 

ob  ^7  t«<iit :  fi  originale  (k  vi.Sa  um  propter  canceiUuones  ,  & 

fnteaineationes,  videlicet  i«  locis  fobftaotiaUbas,  pu.a  c»t.aa«nom 

r«W,veUndiaio«em,qa.rumderub(»and^ 

todine,  .lli  non  credi  pleoa.  nifi  aliter  c  ,ir probe.ui .  &  ».  i.  S.  ort- 

drale  ilt  canceratum  in  fobftar.tialibus,  non  ftari  iwftrumcato  fom. 

pioextaUotiginaUfinecancel'atiore. 

S  U  B  L I M I T  A:  t  ptocedat  «n  protocoHo  extenlo.  N.im 
abbttviaturae  ftanduro.  etiamfi  eflet  canccUata  Malcatdus  cenduf.  4 

n  n  <^i5.ConferFadnacium^«<e/?.i55'««'«- «^* 

curtLtur  ad  matriccin  &  imbreviacuraiT,,  &  fic  »i  pricr  am  &  orJgi- 

nalem  aotulatn  ,  ctiamfi  cflct  canceUata  calamo  per  ttar.svcrftim, 

dummodononintotonieflct  cancellaia,  fou  abrara.irautWginon 

poflir, 

Reftriogit  t  aatem  Mafcatdus  l ».  ij.  ur  proccdar,  fi  dc  con- 
fenfu  oronium.quotora  intcteft.fuentcanccUata.  Quaraviscnin», 
Nataiius ettotero,ft)c6ktntem  ad  rounus N  tar-j C pro ut eft antitx 
dotnioi )  pet  fe  poffit  cottigcre ,  errorem  taiuen  lpc<flaarem  ad  par- 
cero,  flc  qui  routat  fubftantiaro  faai ,  corrigere  non  porcft ,  oifi  piar. 
ceptum  iuiicls  intcrcedat,  parte  toca  a,  &  causA  cognita. 

LIMITATUR.  t  T  E  RTIO:  nifi  originale  Notanjha 
beat  addiiioncmin  (ubftantialibus.proutin  die,anno  &  mer>fe ,  &, 
apparcardiver(oa  rarocntotcripta,tunc  enim  redditi:r  (alpe<^um 


nifiNorMiasaticfttiurdc  uliadditfonc  i  ff  ftfta ,  idcni CaidiRa! 
Torch.  O,  202.  0. 17.  <J-».  2?.  iibi  air:  qiiodfiifpeaum  rcddatar  oii. 
ginalc.vclprotocollum.fiin  fDbftaiuialibu$  cft  additaircmuiw. ci 
noTo  atcamcnto ,  prjtfcriim  fiin  warginc  rcpcriatur  aliquid  oiiigm 
moracnti ,  idctn  Cardinal  Tufcii.  Ut.  P.  loniluf.  945.  mm.  9.  dtcit , 
^uodnwnpoOitper  Notariam  aliqnid  prococollo  ixnpcifc«o  addl 
drct  ca,  qu^  funt  dc  fub*^ antia ,  &  funt  omiO^a»  &  fi  addcrct,  ctla» 
<luiarecoidarctur,prjrfaaierccurtt  tchinatlo,  Fatinadus^.  if  j.^. 
adlongum  rraftat  (ficut  &Ca;diraIjs  Tufch./ir.^.  CMcluf.  ^26. 
fertot)  aQ&  quandoci  apoftilla  fcu  additiooe  rtperra  in  ahqua 
fctiprura  prafumarrj:  falfras  {jr  n.i.  pio  rcgula  t  rradir;  qucdei 
apoftillis  fcu  addiilonibus.  praifcrrira  in  nDargincfctlplur«pofiris. 
yclrepcrti's,a  guarurfalfiras,6c  fcriptura  fu^pcdarcddaror ,  idcm- 
quc  Nicol  de  Paffcribus  lih.  i.  deprifdtdfiriptura  q.  7.  duh.  \.m.2.& 
per  rcit.  in  L  fulfts  C.dd  L  Corwl.  de  falf  tcxt.  in  L.  Pdulmjf  i.  tht: 
qut  in  rAtioHih  &  ibr  fubtneruHt  jf  eod.  potifnmuni  autcm  ^  fi  rcpcria- 
ear  in  panc  aliqna  fubftaniiali,  Faiii^c.  t$,  j.  ubi n.  6.  dcclarar ,  illam 
parrcm  fiibftantia'cm  r flc,  dc  qy a  cft  quxftio  »  vcl  quando  cft  appo- 
fira  tbpcr  rc,  dc  qua  litigaiur,  Ptflcr.  n.  6.  &  n,  7.  ubi  pluribus  id  dc- 
clarat,  vclfi  contincat  aliquid  migQipixiudicij  ,  Mtnochias /tf. 
ctt.  Hum.  IX.  Malcirdus  comluf  740,  inpr.  Farlnacius  l$c.  cit.  nttm.]. 
Paflcr.  n.  4. 

Mul  o  magis  f  aarcra,fi  addulo  cft  fcripta  diVcrfo  atraracnto  a 
co^-pore  fcripturar,  ^fcnochius  loc.  ck.  n.  35.  &  jj.  id  Uh.  f.  prdftimpt. 
20.  n.  ?•  Mafcard.  conclnf  r  13.  g.  21.  FariDac.  loc.  cit.  g.  ij.  Ptffcr.  n. 
12.  qnia  ei  divcrfitatc  atrair.trri  coil^gitur  faifiiaiisprjtfuropripiir;» 
ihid.n.  1/5.  Sccus  auttm  ,  fircperia^ur  fcnptacodcm atramcnro  , 
uoccnim  vidcur  celTtrt  (ufpicio  ,  idcm  Farinac».  sj.  Tidc  riru- 
bantcmNicol.de  Paflcr.».  itf.  i^.dri?. 

Im6  t  liccr  divcrfitas  atrameari  appaicat^adhuc  ti mentc  qno 
r  jndam  addirio  nihil  derogat  fidci  fcriptura:,Pa{Tcr  ii  15.  Mcnoch.L. 
j^fndtfum.c.  20.  n.f.  &  tradit  Mafcar.^tn^/.  113.1« J?».  quoddivcrfira» 
i!traraenti  faciar  p«r  fclcvcro  ranru  n  piscfumptJoncra  &  faip;cio- 
Dcrr,  Fario.  n  15^.  qiia  potcft  divcrfirasarramcnti  apparert  jHoric 
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mutationcm  calamt  ,  Faiiriac.  ».158.  quipcoindc  ».  i57-  Mc- 
nochio n.]6.& jS.  m fin,  reae  exiftima; ,  nr;  ^ i obabilu  oiiaiui iu 
fpicio,muham  cflc  tribucn<kim  arbitrio  iudicis,  &  ntfi  concurrai)i 
alia.hancrem  controverfam  effe  Mafcard.  ri^»./-  Aimd 

eft,  fi  quoq^ic  apnarcat^ivcrlr  as  ma- Xis,  Menoch.  /.  f.pr^f  10. 
j.  Farioac».  19  Nam  qiuindo  additio  rcpcritur  fcripta  rluciia  u  a- 
nu  ab  eo,  qua  eft  fctipturo  corpus  ipfius  fcriptiux  ,  tuiic  tai  saddi 
tiohaad  dubic  fa'fira'em  arguic ,  Mafcardusca«J«i.  740  w.  n.  &n* 
40  «. &eo  fftagu  Mcnoch.  hc.  ciu  n.  59.  Farinac.  loc  cit.  ».  7-  &fiqH' 
P<ifler,w.9.  fccus  cireaiuot,  fi  additiofcripia  leper  a;ur  eai.;cm  ma  u, 
tunceoim  non  arguitur  falflras,  raffei.  o.  11.  Faiinac  ».  j^.  w  :  o. 

&11BLIMI  TANT  t  autem  ,  utcx  apoflilla  fc  additione 
fcfipta  cadcm  manu  falfitas  arguatur  ,  quando  in  lcco  liibftanrialr 
rcpcriturinfcrta^quiaarguitur  tal/itas  quando  cx  cadcmicripiura  a- 
liquafubftantialis  divcrfitas,&  conrrarietas  nafcitur,  nifi  fucritap- 
^probata  a  partibus,  vcl  a  Notario  t  Farinac.  /j  1 1  i  a  lo  -c  us-^ 
741/  fiwm,  4  I .  Fa^lei.  w- II.  Mj  <ocf,.  d:i:l  i.f  i  7  ?  ubi  fcribir,' 
quodNotarius  dcbcat  atteftari,  apoftilljmilla.Tn  efle  fuamanu  fa- 
(flam,fimilitcr  flc  M»fcarduscf^r/t/i^j  ji..  -  ubiait:apoftillampro. 
barc,  fiNotariusinfubfcripticnc  attcfterur ,  &:  n:;entioncmfaciat, 
fcribcndo  V*  g.  quod  fuperius  additum,  vcl  apofiillatum  cft ,  inrali 
linca,  fuit  bftum  non  errore,  &:  dolo,  fed  pcr  mc  Norarium.  Ccn* 
fcntit  Farinac.  i  ubiait:  quod  addiriones  regulariter  finr  fufpe. 
Axj  nifi  fucrint  in  finc  inftrumcnti  approbcra:  a  Norario,  6c  quan^vis 
n  to.&iy^i  rcferat  aliquos ,  t  quivclunt,  atteftarionem  Notarij 
infineinftrumcnti  non  cffc  neceflariam  ,  quando  addiiioreperitur 
fcripta  cadem  manu,  &nulla  dubitatiocft,  quin  fit  ejusdcm  Nctarij 
manu  confcripta,  Mafcard.  o  ...     on^  rarium  tamcn  , 

quod  cx  apoftilla  cadem  manu,  eodcmquc  ati  amcnto,  fcripta  falfitas 
arguatur,  quando  inlocoiiifpcao&  fubftantiali  reperitur,  nififuc. 
rit  approbata  a  partibus,  vel  a  Notario,  te»ct  Mafcai-d.  (omtuj.  74  . 
n,  .1  am  lfarroceden  Me;>orh.  caf.  :  87.;;.  41.  Fan;\nc  w.  12.  noh 
quidcm,  ut  poftit  criminaliter  contra  Notarium,  vcl  acfluarium ,  agi, 
fcd ut fidcs  fcripturae tollatur,  idcm rcpctit  h.  i  j.  & n.  ii^  ¥^ ationcm 
51^  t  rcddit  Ma^fcardus jrf/J^  condui:.\  t  >  w.  >  4.  quia  mcntiodi<aigapoftiU 

lae  in 
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;  fcr.pca,  ^ed  ut  .nccll.gatur  non  poft  inft.Lcntum  06^^,  &  ck 
/  intcrr^no,  abfcntibu,  parabus ,  idque  lalfo  fcc./lc  Not.riimT  vide 

pantesopmioncs  rckrt  luper  ca  quxftion;.-  an  in dubio  ApVftilla 

yailo  taeia  ?  vide  et.«m  Fannac.  q.iu.n  z.      zt   Vt  f i  r., 
fpi^one  falGtati,  lcripturalibcrcL,  d^bet^tiL.,  &  ^^^^^^^^^ 
m  margme.  led  .n  hnc  fcr,prurx ,  vd  protocoUi  quando  lc  fubfcribk 
(ut  fit  dc  corpore  fubfcriptiooi,,  Farinac.  ».  ,o6>  , o.  alias nih 
opcrctur«  .n.)aucaari  &fidemf.ccrc,4uodrUa;dd^^^^^^^^ 
ft.lla  fit  facfla  tcmpore  erea,  fcriptur*,  &  dc  partium  conlenfuX- 
nnac..,  «j3.„.  .0,.  <^/i^.&ftaatchac  approbationc  nihil .ntcreft, 
utrum  apoftiUa  repcnatur  .n  margine  i..ftrumcnti ,  tcI  ia  corpore 
inpr.nc.p.o,five,nfine,Mafcard.W«.  z.  Si.»teminfub: 

fcr.ptionc  nul  a  fad^a  fit  mcntio  apoftiUx ,  protocoUum  acdpi  dcbet 
fincl  aapoft.  la,  v,de  et.am  Farinac. , j,.  „.  z^. «.  ub.fropLaM 
a.r:  tale,  intcrl,ncat,ones&  canccllatione.aon.mpcdirc,  Lnindc 
inftrumentum  lcvan  queat  ia  illis  p.rtibu,,  qu«  noa  reperiltur  nec 
cancellatac,nec,nterlineats.  ^ 

Hocautcm  t  LIMITATMafcard.  d.  cnclur,  u,.  „.S  non 
proccdere,  quando  apoihl  a  huiusmodi  aon  pcrtincret  ad  negotium 
«ontrahcntium,  fcd  Notar.j  tantummodo ,  &  ut  ratum  encc  inftra. 
mentum.  tunc  cn.m  probarct,  licet  Notariu.  nullam  fwent  mentio. 
nem.niubfcript.one. 

LIMITAT  t  SECUNDO:  Nicol.  de  Paffcr  n  20  uf 
nonhal)cat  locum.n  apoftiUainutili,  &  ^ax  non  fitde  contextu  & 
corpore  fcr.pturx,  tunccnim  extali  apoftilUfcripturanonpoteft: 
ij^edargmde  blficatcfufpc<;ia.  """poicK 

TERTIO:  Farinac.  t</.T5^^  ,.„«m.  27.c^/e,,^  poftauim  ct 

brcv..tum,  &cxtcnfum,  .taut  fi  apoftilia  rcpcriatur  in  protocoUo 
extcnfo  fide,  e.  derogetur,  nifi^  Notario  rcperiaturapprob.tum, 
qu,a  ma,um  fignum  cft,  talc  protocollum  erTc  vitiatum ,  vel  conccU 
>latum,  quod  debeteircmundun^^  &  nitidum.  Si^mo  t  additiorc '5^ 

 ,  ,   periatur 
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pcriatuf  in  pio  ocolloabbrcviatajcuimbrcviariira,  &  mauucori- 
ginali,  &  fic  in  priir  a  r»otula,  tancfidcm  cia»  non  pcriclijari ,  neqv  c 
indc  fufpicioncnd  oriri.  Ciim  qtioridic  videamus  ralcraddinonet 
k  Norarlis  &  aftoarifs  ficri.  Et  fi  vcllcmus  cx  apoftili is  in  piimo  o« 
rigtnali  faAis  inftraraenram  reddcre  fafpeftum,  omnta  inftrumenra 
falpcda  ficrent,  cum  nulium  fcre  fit  originale  inftrumenti  >  vel  im- 
brcviatnta,  qnc  eiusmodi  additiones  non  fiabcat  ^  imo  &  cancella- 
tloncs,  idcm  n.  47.  Etfic  dick  w.  2  3.inlralia  fer  ari ,  pefta  urquc, 
fc  nanqciam  vidilfc  diminutam  fidem  inftrumentis ,  eo  quod  or  gi- 
nile  fit apoftillatura» quod  faciic  crcdo,  f  ff  concordcnr.  Quid fi 
autcm  diicordcnt.^  videri  pofttr,  quod  ftante  divcrfitare  intcr  inftru^ 
mentttin  d  protocollam  recurrarur  ad  marricem ,  illique  ftctor ,  ct- 
iamfic(rctcaticcllara,&  nonhaberet  fignum  ,  ve^  atteftafionem,  & 
fiibrcriptionem  Notari},  videnota^a [uf  «  4 . » &  qacs  ailegat  Fari- 
nac.  ti.  128»  Nihiiominus  tamcn»  t  Q^ii^rntilti  Dd»  ab  ipfo  Farina- 
cio  if.  2S.  allcgati,  putam,  canccllattonrm  &:  additionem  ,  etiam  in 
pr otocollo abbrcviato,  feu  primo  originaH,  l^actam,  illud  /u/pe(5lum 
rcddcrc ,  &  falfiratem  arguere  ,  idca  in  qua  Jacn  fa^i  contingentJa 
cziftimarunt  domint,  nado  hurcprotoco!lo,com  fua  apoftilIa,liiei 
cadcnEi  manu,  codem  ca^arao  &  atramcnto  annota  a,plenam  &  i^n- 
tam  fidcm  non  cffctribuendam,  ut  aurhorita  cm  inftr.imenti  tollat, 
pracfcrtim  cum  repcrta  fucfit  in  partc  fubftanc  ali ,  &  adoari j  noftri 
iudiciale»non  ita  fint  exa^i  &  ividuftnj)  ncuri  No  ari),  &  quia  tam 
tvidentcr  fivc  apparentcr  illa  apoftiila  fiiit  cxprefla,  at  is,  qui  ex  pro- 
tocollo  inftrumentumconfetit,coBcus,  vel  va1deincuriLisfa:flcc,fi 
Hlani  apoftillara  non  videflet,  vcl  inftrumentanon  inftruifTer. 

Movcbatf  meeciam,  quod  illaadditio,  f^aapoftilla,  non  cf- 
fetquoaiifccifiimligara  cactero  corpori  fcripcura ,  fcd  quaficxab- 
rupto  adje<aa.  Purabamus  ergo  ftandum  eflc  inftrumento.  ic  q\io 
doraus  vendcbatur  pro  allodiali  libe.a,  &  non  attcndeuda  7.  apo- 
ftil  am  protocolli,  in  cf  la  habebarur,  quod  eflcr  cc.ifaalis ,  &  pio  le^ 
coco  nomincobligata,& proliberate  pia;fumenduro,  donccpro- 
baret  is,  qui  fe  in  protocollo  fundao  (  ^  iftim  apoftiHaxw  communi 
partium  conie-./u  fuiffeappofirani^aiquciramdicatom  in  cau4a Ge- 


orgij  Mullet  fabri  Iignaiij,  comra  ti(  ©(ritfc^i^rlxn  ia  puaao  evi- 
Aionis,  vel  indernnifarionis. 

Quando  t  aurcraprobarl  poflir,  &  an  aauarias  adhucvivens 
medio  iutameato  tcftari  debcat,apoftil'am  ilam  ideo  appofitam  fii- 
ifle,  quod  pattcs  contrahentes  in  eara  Confenfiflcni.'  vidc  apud  Card. 
Tufch.  lit,  O.  loi.  n.  7. 

Et  an  ron  t  faltem  in  antiqmt  ptarrumendum  fitpro  protocol- 
lo.?  vidc  apud  Ma^card.  comluf.  4. ».  17.  &  an  inftrumentum  probct. 
fi  otiginale  non  tcpcriatur  .'  apud  Card.  Tufch. /.  247. 

Quidfi  t  autem  concurrant  tria,  inftruroeutum,  protocollum 
extcnfum,  &  abbrcviatum.&mftrumcntumcum  uno  exhis  concor- 
dcr,  ab  altcro  difcordcr,  cui  tunc  ftandum  ?  ad  hoc  Refpor.det  Boer. 
dectf.  ifi,  «.  8.  fi  reperiaiuur  du«  matriccs,  quarum  una  tft  abbte^ 
viata,  aliera  exten  a,  in  dubio  Sc  difcordia  putaiu  qui.^em  aliqai  po- 
iiusprotocollo,qua;nimbrcviatur«ftandum  efle,  qucs  ciiatFari- 
nac».  ijo,  alij  autcm  citiftin.imt  ftari  raagis  originali adeoque  illi 
abbreviaturx  fcd  baftardello,  nonautem  libro  exicn(orum,quoad 
fubftantiaia,  Card.  Tufch.  Ht.  O.  loncluf.  jqi.  n.  7.  &  condtif  20  i.n. 
I.  Fatinacius».ir,.«.i29.  iji.  ubi  vide,  quidreqaiia-,  vcl  non^ 
qaatenus  ajtcra  fuppletur  in  iis,  quas  non  repugnant,  ftatur  cxtcnfo, 
idem  Tufch.  o.  concluf  7o  i . «.  9. 

Plaradc  abbccviatura  ,  an  &  quando  probct?  vidcrJpoflunt 
apud^faf  a  d  con  lnf  4  ptrtot. 

rx^"  P/affato  cafii  Sententia  ita  fult  concepta  :  tonb  l|T  biirfltlff  bcr 
SQ<\<Xji\t>  ptcmtf  /  U$  t)K  m  forma  authentica  ^cfcrtiijrc  J\auiibricff 
jcmmarg-miwfcitprotocoll  i^orjitjtc^cH/rnb  j^rafft  bcftclbcn  btc  ©cr* ' 
ltf*c<5rbcn*tibJ^orm>inbcr3^nc©ccr39)ZttlIcr@cb.ic{>fci-^ 
pit^al  ^aibcn  ecfcablc^  ju  ^a(fcnfcf)tilDi3fc)nrcilcn/ficfcnttcn/»nl) 
f»oUcnbatin  rcct)t^bcnii3t<j  <rtt>cifcn/ba^  obbcbciifcr  ad  marginem  Pro. , 
tocoUi  b<f*cf)ncr  ^ufaB  mit  bct;bcrfctt^e9>artl)ct)Cti  »nb  contralicuf  cii 
dtifcmSJbtiicnvnt)  «cftcbcitvorsangcn  fcijcn/  jntvc(cficm(£nt)( 
fcflnn  bcnfclten  ^tcmtf  €,  <2Cocl)cn  ^ctf  peremptoric 
Ixpirabf  itcrbcn.   signatum  i^ctibttrg 
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QUJE. 


^J^.STIO  LVl 

ANTUDEX  PARTE  NON  PETENTE 
^^^SSIT  IN  CONTUMAGIAM  CAUSAM 

r  O  5  »  i  *  CONCLUSA  HABERE, 

Summaria. 

t  TuniAwentttmtugativx. 
z  JuthortsctMopinionii. 
1  opinto  affimativa. 

i  cVu*        1««^ P">  contumm  hthitur  ais^  accufatione partu,  f. 
5  luL  iatkfufficmte  dtlatione  potefi  caufampro  condufa  acceptare»  6. 

exofficio.  ... 
g-  jt.eguUrtternemopro  contuwacebabetur  i  mfi  etus  contumacta  aciu- 

fetur. 

i)  Qutjlioremisfivetalia. 
rkRo  ncgativa  f  viaecur  facere  tcxtusi»  L.properandum  ii.ff.&ftqut' 
rdem  1  C,  de  iudictit  ibi:  u»a  parte  aaorU  abfentiam  actufante.  Ei  quo 
tcxminfcmnt  BaldBS&  Dd  fi  aav.edarius  nonaccufaiet  comucra. 
ciam  quod  abfens  nonpofiec  dici  contumax,&  fingularucr  hoctp- 
quiri,'  m  coatumactain  iudicloab  adverrario  accufccur.  VmroJus 
t  dtmcefs  iudicar. rub, dtcontumacia  & libello  tbef  i.».tf.Maranta|>.6.<fe 
contum  n.  i.ff  itemdtbet.  Emcric.  a  Rosbach.pMx.  civil.ttt,io.n.  u. 

i6.MaahiasStephani  injra£lje$fiudic,lib,^.(.  i.  »,  j8.  ubiav: 
Utquis  io  contumacia:pa:nam  incurrat,  requixuur  .  utparsobeij- 
ens  cont«maci»m  abfeniis  accufct,  atquc  4  iudice  abfenteni  ptcpter 
conturaacia  damnati  pctat,  dr  »,  67,  iudcx ,  inquit,  ccercet  cootu- 
inacem  abfentcm  praevia  accufatione  adverfaiij.  ludexenim  cootia 
contumacem  ad  allquctr.  aftum  non  ptocedit ,  nifi  aheta  pacte  10 

(!kim<,Cothm.p.^*confihV'^<^'  .  ^  .  .  ,  - 
Sed  t  hoc ,  quod  Di.  ex  d.  l.  rj.  inferunt,  nimis  gcneralc  cHc, 
utcumque  innuit,  Gothof.  in  not.  ibid.  lit.  K.  icaque  quantum  ad  pce- 
namcontumaci  infligendam  lolerari  poire  alij  patant ,  fecus  vcro 
quo  ad  caufam  proconclufa  habcndam.  Nam  iudcx,  concclsa  fuflt- 
cicnti  dila'ionc,adcoocludcndum,litigantes  officio  (uo  vel  cngere 


vel 


^  ^AESTIO  LTL 

vel  cauUm  in  contumaciam  nonconcludentis  pioconcluia  a..  cpia 
re,  &  incapronunciaie  poieft  ,  pirauth,  iubeniw  C.  deiuduiii.  Rcs- 
bach.  tit  70.  de  cencluf.  caufc  n.  9.  (  alios  f  caiat>,  quibus  pro  concu- 
rcace  habctur,  etiam  nor  accurara  conrumacia  cius  pcr partcm,  vidc  j 
apud  Gailium  i.  obf  f  5.  «  /  )  Confer  Mynfing  icnt.  i.obf  17. ».  1 4. 
fin.  ubl  ait:  quod  iudex invitis  partibus,  vcl  altcra  carum,  fi  da:-e  fiilc 
fufficientcs  dilariones,  portit  cauram  pro  conclufa  acceptare,  id- 
q\ieait,tn  Cameialudiciali  Tmperij  quoiidieobfcrvarr.  Similitcr 
Giihaufen  marbor.  iuduiar.p.  i.  c.  4,«.  6.(U  comlufcdufdn.i  ubi  t  ait: 
quodparte  altcrutra  concludere  noIcnte,iudcxca  ir.viia  in  contu- 
maciam  caufam  ex  ojfido  pro  cboclufa  accepiarc  ,  &  in  caufa 
principali  pronucciarc  polTu,  qjando  futficicnies  diiario.  cs  dara:  & 
clapfac  funt.  Vide  quoquc  G^nlium  hb.  i .  obf  <5o.  n.  6.  ubi  de  x(  odo 
proccdcndi  in  contumaci^m,  &  c^mQ  in  contUTacianrt  pro  conclufa 
acceptaoda  agit ,  nuHam  autcm  dc  co  mentioncm  facit,  quod  pars 
adveifaconiumaciam  cxprefsc  accufare  debe^c. 

Sic  t  criam  Illico  Vmmia?  locfup.  cit.  n  6.  certos  qucsdam  ca 
fus  effc  air,  in  quibus ct  am  absque  pctita  ifa  dcc^a^arione  contiin  a- 
cia  contrahjcur,  pro  utapud  Wcfcnb.  m  comment.  adl.i]  jf  cenfmu^ 
m  i^.  C.deiudiciiiinfin.  Jhf^^r.decifi^.fi^i.cumfeqq.  videquinquc 
calus  apud  Nac.  Vigel.  meth.  mr.controV.L.  2.  c  5.  tnexept.  gen  {.  Rc 
gularitcr  t  autcm  nemo-pro  ccnrumacc  habetur,nifr  e  iis  co  :tnrra- 
cia  accufetur,  Sc  deluper  fentenr!a  intcr!ocutoiiafcratur,^rM  *<///)fr- 
emptoriumff  dt  iudic.  L.  pnpcrandHm  i^^f  i  .C  eod.ThdMn:  hc  cit. 
Hartman.Piftor.p.  t.q  ^  w.  lo.  (ur  fic  t:  criro  iudcjf,  arreq  lari)  quis 
conmmat  condemnctur,iraplorari  debear,  Kvtiylhinordtuat.  mdt' 
ciarta  Bavaric.  tit.  5.  art.  3  w.  r .  )  &  coiura  contumacem  riur.qnam 
proceditur  ad  aliquem  aiSara,  nifi  altera  partc^ inaante,  Ma>ania  loc. 
nf.»  Ij.  vidcGail.  i.^t/:  5j.w.  7.  i;biait:  qued  incaufa  civiliadtcc 
in  quolibet  tcrmino  comparare ,  &  rci  coiltumaciara  accufaredc- 
bear,ad  hoc,utreus  conftituaturincontumacia.  Concordar  'ircun» 

que&ugamm<tjm«^(^£)rfem;nipw  j.rir.43.iw/)r. &][w6(ib<t, 

An  t  au.cmiudcx  debeat  citare  rcum  ,  quem  ex  adtis  coftfta* 
coniumaccm  fuilfe,  adhoc,  ut  impedimciita  &  excufationes  ftJas  al 
kgct^fihocnon  iplc  faciat,  alia  quasftio  eft. 


f 


/^n  poffefsor  liti  fefe  offe- 

rcns,  poftea  defincns  poffidcre,  &  in  fine  iudi- 

<ii  priirum  cxccptioncm  intcnuonis  (tibi  non  compc- 
^         tit  adio  rcalis,  quia  non  amplius  poffidco)  obijcicni 

^abfolvidcbcat^ 

Summaria. 

3  j4ilto  perfonalu  &  realis  cumuUta  unde  ccgnofMur  f  4.4»  utra^ 
fundatd  ? 

f  j^ilto  realu  non  nifi  cnnrrdpof  (forem  datur. 

6  Qui  m prinapio  &  fni  li^u  posjidet  2  9. 30. 

7  jindolodefityintreiposfidcre? 

8  Vnam  ex  duabus  ailionibus  cumulatu  licet  defererel 
f  Declaratio  a^orU  quamex  duahus  aBionibw  profequi  velit  ^&o 

mtjfa  communicatio  an  reif  noceat}  32. 33       3  5-  5^« 

10  An  in  reaUbus  contra  mn  posfidentem  execurtofieri  posfit  ?  &  qualis  ! 
n.  37.  ^i.&quomodo condemnatmindtm^ts fervari,  i^. 

1 1  Alienatione  rei  ittigiofdfada  quomodo  ailori  fuccurratur  ?  40. 

12  Reo  non  licet  ailotem  &  iudicem  eludere, 

ij  litis  conteilatione  in  iudtcto  quafi  contrahitur,  quofiinfUf  quoe^C" 
Ituf  52« 

1 6  Befmens  posfidere  dolo^  1  T.culpd ,  vel pofi  Utem  contefiatam,  adbui 

convenmpotefi,  15.  53. 
18  Dolodefitjft  posftdere quts dicdtur}  19.3^  quando^  ly  24.2  j.z^.^(5 
20  Ittt  fefe  offerens  pro  poffeffon:  habetur.  &  feqq.  $  3. 
28  An  tes  htt%^ofd  absque  vitto posfit  mter  hAredes  dtvidif  5  4« 
4T  ^onchtfio^  5f. 

42      mteryentw  iudicu  hanc  conclufionem  toUat?  fi,.&  feqq. 
y  Oudfidho  ufpeltu  tnterventffet  f 

^  '   44  ^HiUji 


^ASTIO  LFII. 


4 4-  fi  qi^aUtA iu  ltciT?  "  " 
4  f  Pr^Jfn:td  ludicts  an  &  qucm  dolum  exdulit?  4  g .  mtcr  quos} 
47  T>olusqHis  iHttUf  f 

Q Uidam  t  c  jm  liabcret  a^f^ionem  perfon^irum,  &  hypothccari. 
amrcalem,cg»rcontradefundidcbitori$hlia$  ,  fivcgencrof, 
pctens  v.I  iolucioncm  dcbiti,  vclimmiaioocm  ,  in  rcm  hypothcci. 
tam,  non  expnmcndo,  an  ex  caufa  primi  dccrcti ,  an  vcro  cx  caula 
hyp othecarid  immirri  vcllcu  Rci  convcnti  non  obftantc  quod  cx- 
tra  ternronum  Iu$  diccnti$  domiaIiumfuum  habercnt,  &  ficforuoi 
jn  jaioncpcrfonalideclinarc  poflcnt,  neglcdi exceptioncifta , liti 
fcfe  obtulcrunt,  camque  excipicndo,  duplicando,&  quadruplicjndo 
ad  fincra  nsquc  pcrduxcrunt,  Cum  autcm  duranrc I  rc,  caque  jam 
conc  fta  a,  c.rcio  cuidam,  in  tcftamcntodcfunifti  ocbitoris  fibi  co. 
hacrcdi  d.co,  hypothccam  celliacnt ,  in  qu^druplici$  luis  priir-um  a. 
.aioacin  rc^Icm  idtro  fuhterfiig.-rc  volcbant,  quod  defiidcnt hypo. 
thccam  pollidere,  &:  abf  Ivcndi,  putabantur  c^Dfo  magi$,quod  a* 
dor,  qui  ab  ini  io  utramquc  a^lioncm,  pcrlonalrm  &  rcalcm  cumu- 
larc  vidcbatur,pol>cclIi  .ncm  tcrrio  taclam ,  &  fibi  non  incognitam, 
fcfecxprcl$e  dcclararet ,  qiiod  adtionchyr^*^*<arii«  ««,  rcmagerct, 
qnac  dc«ljratiorci$  non  fc.it  comtnunicata  ;  Cum  igiturpctcrent  ab 
ail  onc  ablbivi,e6  quod  temporc  rei  iucicjtar  hypothecam  non  pof. 
fidercnt,  t  QjJ  iE  R  £  B  A  T  U  R  :  an  ellcnt  ablolrcndi ,  rcl  conJ 
dcmnandi  ? 

Pio  dccifionchBiu$quxftioni$  SUPPONO  f  PRIMO: 
tcJlorcm  iUtim  ab  inirio  adionem  perlonalcm  cum  quifi  Scrvjana  Vt\ 
hy poth-caria  cumulafTe.  Quamvi$  cnim  in  gcnerc  t antum  pcticrk 
fc  imojicti  in  r.  m Jiypothccacam  ,non  exprimendo,  an  cx  capite  pri. 
mi  decrcti ,  an  vtro  cxcaufa  hypcthccjria  :  quia  tamcn  in  hbello 
narravit  Caftrum  N.  fibi  hy pothccitum  cflc,  &  claufulam  fal«arem 
libcUo  adiedt ;  C€afendu$  cft  pctitionc  m narrationi  cooformiflc ,  & 
immillioncm  cx  caufj  ordinaiia,  fibiquc  mag!$  uiili,  vidclicet  cx  hy- 
pothccaria  pcciifle,  prxiertim  quod  cx  poft  fado  mcntcm  fuam  ,  in 
pi  incipio npnailiil  obfcuram ,  cldrc  cxprcficrit,  &  genu$  ad  Ipcciem 
rcflrmxcrit. 


Vv| 


SUP. 


STIO  LVIK 


fuetunt* 

Hisita  prsemiflis  &fappofiris  qu^ftioncm  ipfa  m  accedendo 
pro  ablbluiione  reorum  t  bcit  P  R  I  M  O:  quod  afkio  realis  non 
detar,  nificontra  pofleirorem,  ira  urrens  rem,  quam  adlor  peiit  pof- 
(ideat,  L.  a,rg,  L.i4'ff'de  rei  Vendtu  L.  vn.  C.  de  alkn.  lud,  mut.  cauf. 
fail^  &C  poflidere  t  debcat  non  tanrum  litis  contefla  x  temperc ,  fed 
etiam  eo,  qaores  iudicatur,  textus  expieflus  in  l.fin.autem  27.  ^.pof" 
fidere  i.ff-dc  rei  Vendic. 

SECU NDO:  t  in  hoc  cafu  neque  dolus ,  neque  culpa  in  amit- 
tendapofleflianeintcrvenit,  (edbona  fidcinter  coh^ccedesdivifio, 
vclceffio  fafta  fuir,nona6koris  vciiudicij  eladendi,  fed  utiliiaiis 
pcopriae  promovendac  gra  Ja. 

TERTlO^t  inpropofito  tanto  n  ag  s  abfolutio  locum  habere 
debct,quiaaftof  IB  mediolitis  a6tioncm  perfonalcm  deferult(qiiod 
facerebenepui£ilr,nam  in  atLStr;^  ^r^^oris  c(V.  ab  uraad  altcram  re- 
dire,  Drf.  ad L.8,  C.  defign.  &  hypoth,  E.  rauho  mag  s  una omifsa  alte- 
tamprofequi  )^  iuflbs  fefe  dcclarate  ,  an  hxredes ,  an  vero  r.ovum 
poflefTorem  convenirc  vclft ,  cxpicfsele  c f  declaravit,  quodaftic- 
ncmhypothecariam  profequi  velir,  qux  declaiatio  antiquis  pofleflb^ 
ribiynonfaitcomunJcata,quifi  hocfciviirent ,  ffatlm  exceptionem 
intentionis ;  rvhi  mn  compettta^ltocontra  non  posfidentes ,  aftori  oppo^ 
ncrcpoiui(fent.&forte  eam  nonusq;  in  fincm  iudicijrerervaflcnt. 

Q  U  A  R  T  O :  t  &  fi  maxicne  rei  condcirnandi cflent,  illa  ta- 
raen  condemnatio  finecfFeau  foret,&  fihypoihccam  nofl  poflidc- 
rent,  iudlcium  cluforium  redderetur ,  quia  aflio  rcalis  tendit  ad  re- 
(htutionem  ,  quid  autem  rcftitueret ,  quJpoflcflibncm  non  habct, 
Clallman.  adff.  non  omnium  i .  infi.  de  ailion. 

. A   ^xY^^        '  P""*  dimiflkm  pofllfllonenl,&  rcm  alienatam, 

^Uclr^^^^^^  ^'^'1"'  "^"^  '''''^^  initioconventos.vi^ 

delicetaaionein  faftum  ad  intercfl^e  ,  cx  ediao  prgrnnc.  dealiena 
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nt  mdtci  muu>!d  xAUsi.  qox  datur  advcriui  delinenrem  poflidcrc  ad 

id,  cinami  ic:licet  inte.cd  a<aocis.  icm  in  alium  traDslatara  non  ftiif- 

ie,  ptr  L.  V  Jf  ex  ^uibus ff.  dt  aliotat.  lK.i.  mut,  ca. 

Ir  contrarinm  autecn,  &  ptocondenjnatione  facir. 
P  R I  M  O:  t  fi  is,  qul  duraiHe  iudicio,  in  progtcflu,vel  fine  li- 
t:s-,  proptiQ  fuo  bao.pcHcflioneni  dimittir,  velin  alterum  trarsferr, 
refc  a  coniemnationc  liberare  pofTet,  in  potcftate  rei  con v^i  ciTet, 
adortm,  iudiccm,  &  totuni  iudtc^um  cludere ,  quia  (ccui«  poiTct  li- 
tigarcusque  adfi ucm,  &  circa  corfioium  litis  porteiTionem  iu  alrc- 
T«m  ttansterre,.&  fic  iudicium  mutarc.  Reo  autcm  non  cft  pcrmiu 
tendumcludetciudicium,  ScaAorcm  circum  duccre,  Dd  l  imerfti 
fulantem  i].^.uff.  de  V.  O.  Wei:  n.  yf  quifstkdar.  cog.  neque  iudi- 
£iunB  mutare,  tot  ttt  ff.de  altenat.  lud.  mut.  ca. 

S  £  C  U  N  D  O  litis  f  contcitationc  in  iudicfo  quafi  contrahi- 
uir.i.  f ./  idemfcTtlut  n.  ff  de  pecul.  ita  quidem ,  ut  per  illum  aAum 
litis  conteftanonis  obligetof  non  tantum  inftantix  ,  fcd  ctiam  ad  id. 
^juod  in  iudicio  pctitum  «ft,  fi  poftca  condcmnetur  ,  nam  condem- 
natus  pcr  fcntentiam  ex  ifto  q.^aii  conrradu  petinde  obligatur,  atq} 
iia'iasvetc  conuaxiiTet ,  quiapet  /cntentiam  ^fte  quafi  conrradus 
coarummatut,ita  Andt.Ga.l.  i.oi/Ty^.».  ^.quialitcm  conteftan- 
do  videtut  ptomittete,  quod  velit  ftarc  rebus  iudicatis.  Sicuti  t  ergo 
conttahcmes  oon  polTunt  pro  libitu  &  arbltrio  fuo  poeBitere ,  &  a 
contradluiefilirc;  itancq;  Ii(igtntes  i  lite,  ad  cuiu»  prorecutionem,& 
iudicati  piaEftarionem.ie  pcr  Ims  contcftationcm  a!ligaranr,;>«-»or4X<» 
Gatltj  loc  cit  n.  9.  polTiint  reccdctc  ,  (ed  tenentur  i|,  qui  fe  obtule-- 
Eunt ,  in ea pcififtere.  Bavtolin.  ad L.  qui ft  lui ^%,ffde petit. bmd. ptr 
jiuth.  qui femil  C  quomodo  &  quando  iudex. 

Vnde  refte  t  dicit  Oldeodarp.  clafs.  i.aH.  t.iHpraclic.pof.Q.  fi 
quispoft  Ittem  coutefta^am  dcficrit  poftidere ,  quod  nihilominus 
ccepto  ludicio  adverfus  eum ,  roced.itur,&:  tandcm  pctinde,  atque  fi 
adhucpoflidcret,  condemdctiir:  idciu  tr.idit  Bachov.i»«wi^4(^^j. 
fenbecium  n.  4.  ff.de  rei  vendicat. 

T  Efi.  T I  O:  aftio  \  rea:is  non  tantum  contra  poflcfTorcm.fcd 
eriana  contra  cum  datur,  q"i  dolo  dcfiit  poflidcre,  L.  27.  #  j,^ 
T.  L  qui  petitorio  ^6.  inpr.ff  eod.  ita  ut  petindc  conven.ri  poilic ,  (i 
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adhacportidcrer,  e6  qaod  dolas  pro  polTertote  fit,  L.pAnm  150.  /  qut 
dolo.  131./.  rf^  R-^-  idemque  fic ,  (i  quis,  t  ailpapofli  Jcredcfr.c,  per. 
inde  cnim  contra  talem  ngitur  ^  aique  fi  aJhuc  poffidcicc,  Oidend, 
cUfs  3.  ^^f.  4-  2-  4.Schndde\rin.j/;  (?w«itt7ii «.  87.  fcr  text.  in  U 
qui  petitorloi6.f  i.f  derei  vendtcaf.  vjdc  Anton.  Fabr.  Ith.  4.  cod.  tit. 
^ydeJimt.j.n.S.&feqq. 

^qjui  non  t  tanium  ille  dicirur  dolo  defiide  poiTidere,  qui  per 
malitiam  ex  aliqao  aftu  ,  vcl  ad  damnifirandum  adlorem  ,  aat  c!u- 
dcndum  iudicium  rcm  poflTeiTam  dimittit ,  vcl  alicnar,  fcd cciam  illc, 
<jui  dcfinitpofliJere  poftlitcm  contcftacam,  vcl  poft  oblatum  libel- 
lum,  imo  poft  folani  dcnuociacionem  a(9:oris,  qaod  cflcc  daturuf  li- 
belIum,crgGadhucconvcniri  poteft ,  pcrindc  acquefiadhucpoflfi- 
detcupropojfefs.i^.  n.  4.  de  R  I.  in  6.  Bartol.  in  l  qui  petitorio^ }  de 
rrirewiir.Schneidewin.jl^.  omnium  i.  n.  88.  &ibtdm.  laf.  w.  79.  raulto 
•f  magis  autcm  is,  qui  (cmcl  fait  in  iudicio  ,  fi  poftea  illudfubtcrfa- 
glat,  ccnfetur  do!o  agere,  j4fofl.  adprafat.  Dyn.  loc.cit. 

QU  A  R T O  :  conftat  ex  laie,  quod liri  f  {efe  ofFerens non 
lantum  inperfonalibus.fed  ctiam  in  rca'ibus  aftionibuslocorci  ha 
beatur ,  1.  isqui  fe  obtuttt.  15.  ff.  de  rei  vendic.  L  jin.ff.ft  ufusf  petdt.  L.  ne 
uUam  i^.jf.  non  folum  i^.  ff.de  hmd,  petit.    Omnis  enio)  qui  fe  offert 
^QxmoniyquafiposfidensitncixxXyd.L.  t$.ff.  13. 

Ergo  etiam  is,qaifclici&  defcrjfioni  rci  obrulit,  cumnonpof- 
fiderct,  ncc  dolo  fcciflet,  qu6  minus  pofliderec ,  a  J  huc  non  eric  ab- 
folvcndus ,  L.  is,  quife  obtulrt.  15  ff.  derei  Vindic.  co  quod  dccipiat 
aAorcm. 

Si  DICAS:t  hoc  tcfte  Vlp?ano  tunc  tanium  proccderc, 
quando  adlor  ignorat ,  reum  non  poflidere,  d.  L.  t  Nam  fi  aftor 
(cit,  tunc  non  ab  a!io,  fed  a  (e  ipfo  dectpiuir,  &c  ideo  rcus  abfulvitur, 
ut  pulchtc  rcfoluic ,  Paulus  I  C.  in  L.  nam fi  iS.ff.  eod.  Queaiadmo- 
dum  t  talc  pracludicium  rcfert  clarils.  Dn.Soccr.  D,  Rhar.  indifp.  de 
r«  F<W(fif4^rfee/ 45.Quodin  rorfif^oiio  anlico  T7  lun  Anno  1650, 
Monachij  facrit  ab(olutasJP)anp<25m)r  V0rtQ5?cmtbtltV  abaai  ac 
hypoihccaria,  c6qaod  aJoics,  McSlfi-^fwfc^C  Srtm  fciverint, 
rcum  hypoihccam  non  pofli  Jci e, 
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tur»  ncccflariutn  clTe,  ut  zCkoi  fciat ,  eum  non  poffidcre  ^  non  in  mc- 
dio,  vel  Bne,  rcdio  principio  litis  ,  pcr  textum  cxprefluni  in  L.quifi 
/iri  45  ff.  di  fmcdx  ftutt  tunc  enim  non  petcft  dici  deceptus  ^  ut  ait 
Cclfusl.  C. 

Qu5a  fibi  iropntare  dcbet,  quod  a!itjm  pro  aKo convenerittat- 
qaiinpropcfitoca/uniliila<ftorl  imputari  poicfl  (quiarci  abinitio 
vcic  pftffidcbant)  fed  potius  reis,  quod  poflbiGonis  caufam  ,  6c  iudi 
ciam  rauravcrinr. 

Alitcr  t  Refponderi  poteil ,  tftotcm  m  propofiro  fcirc ,  85: 
fcivifle  ,  rcosadhucpofliderc,  finoa  verc,  f^Utcm interprctativc  , 
5c  fidkionc  luris  ,  quiadolo  defierunt  pofiidercj  ut  paulo  poft 
dicctor. 

Acccdit  t  quod  cttam  i$,  qui  fe  liti  ofFert ,  cum  non  pofTideai , 
ex  doli  claufula  tencarur, ut  loquirur  CcKus  loc.  cit.  Sc  pcrindc  arque 
fidolotnalo  defiiflcrpcflidcrc  ,  aftiouercali  convcniri  pcflic ,  fcr 
text  itt  L.  fi  tc.  39.  ff.  dc  dolo  mato  :  pcrtcxcrunt  autcm  in  propofito  ca- 
fu  rei  can venti  fefe  liti  offcrre .  &  ludickim  contintiaic,  cciam  p  oft- 
quam  dcficrunt ,  vere  &  naturalircf  poflSdcrc,  Ergo  iniantuwpio 
^pofleisoribus  fiin t  habcndi^  &  condcmnandK 

Q  U  I  N  T  O  pro  t  condemnationc  facir  tcxt.  in  d.  I.  qui  fi  45. 
f.  depetit^hmd.  ubi  dicic  IC,  Cclfus:  qui  feliti  obtulir,  cum  rem  non 
pofli Jcrcc,  condemnatur,  nifi  evidcntiflimis  probacionibus  pcfliit 
oftcndcrc,  sAoitmab  initu)  litisicMt ,  cum  non  poflidcre :  a  qui  cx 
parccreorum  convcDcorum  oftenui  ncquit  a^lorcm  ab  initio  fcivif- 
fe,  cosnon  pofliderc,quia  abinitiolitis  poflldcbant,  Scpendcrtc 
litc  policflionis  ca.ifam  primuin  rautamnt  ♦  &  hypoihecam  nUcr.a- 
runc» 

SEXT  O;  t  isquiadfincmBfquclitisrem,quappetitur,pcffi- 
der>is  haud  dubie  vidius  condemna<i  potcft  :  arqui  is,  qui  ad  fincm 
ufquc  ludici)  Ct^t  Iki  ofterr ,  &  qui  doio  dcfiic  pofhdcre ,  fi  non  vcie, 
faltemiDiCrpiciaiiveusqucad  fincmpcflidct,  (quiacum  paciafinc 
poflSdcre,  &do!odcfiiflcprc(ridcrc,  LquidoU  i^.L.parem.  i^o.L  ad 
uqua  §.fiwper  i.fdeR  I.  e.prapofeforedeR.L  tn  6.  lunsfiiaionc  pro 
poircflore  hahctur,  d.  L.  ij.  >crgo  codem  modocondemnandus eft, 
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34^  ^MSTIO  LVIU 

a  q  ic  11  adhiic  polfidcrec ,  i.  quiiolo /.  dt  Li.  1.  L  jed  etfi  i^.  §.proinde  8.:- 
ff.  de  pctit.  hmd. 

i  gj  Vc  nihil  t dicam  S  E  P  T I  MO  6c  «o,  <juod  vitio  lijgiofi  res 
iifficia  ur^  fgpcr  qaalispcndet,  /.  ^.c.de  litigios.  Quanivis  enim  ca 
alicnatio,  q\xx  fit  excaufa  divifionis  rerum  h^i^redirariacum  inttr  co- 
hacrcdcs  non  rcddamr  irnta:  quando  reslitiglofa  iure  hserediiarirf 
ainliqaem  pctwcuit^lfininfin.  C# d.T.Us  tamcn  ccepra nihilonriinu^ 
peragitur,  ac  fi  nlbil  fadum^flet,/.  2.  C.eod.  ZocRusAdTit.  f  de Itti-^ 
giosn  J.z^4.&7' 

Ncquehisobftant  rationes  dubi  andi  fupra  lo  contrariumfi!- 
19  latar.  Nam  AD  PRIMAM  [ilESPONDETUR:  rcumin 
aiaioncreali,  adhcxut  condcmnctur,  urroqtie  tc:T»pore  poifidcic 
dehere,  vel  vcrc,  vel  falcem  interprctative  ;  Hcnricus  Hahnius  ». 
4.  u.  posfid^t,  de  m  vendic.  ubi  purat  utilcm  falrem  aCiioncm  rca- 
lem  liari,  qiiando  txius  fi(Jlione  lurjs  pro  poffelforc  habetur ,  idtm  te- 
mt. «.  6^f.  dialknat.  lud.  mut.  ca.  &c  in  hac  materia  pro  poflcilorc  ec- 
jamhabert,qai  vel  dolo  defiit  poflfidcre^veHiri  fefe  cfFerehs  ladiciUrn 
iiccepir.CKyifs.  Dn.  Soccr.  D.  Rhat.  difp.  derei  Vendicat.  thef.  45.  Et 
tuncftantum  rcum  abfolvi,  fi  quocalufortuito  poflcflionem  arai- 
fit,  veluti  fi  rcs  hypothecatac  incendio  confumprae ,  vcl  cquus  ab  alio 
pofleflos  mortuus»  aut  per  vim  creprus  foit :  fiue  dolo  8c  culpa  pof- 
(eflorfs,  /.  item  1 5.^, fifervw  j.  jf.  derei  vendic.  fccus  fi  taftum  propri- 
um,  vclculpa  poflcflbris  accefllt;  pro  culpa  autcm  •llud  quoquc  rc- 
putacur,  fi  quisipfe  eventui  caufam  dedit ,  David  Mevius  de  penfioni' 
bus  n.  3^3.  &  culpa  non  caret,  qui  impedire  potoit ,  arg.  L  iulpa g.  de 
R.  l.  idcmibtd.  n.  feqq.  faaumque  alienantis  proprium  fibi  &  nemir^i 
aheri  nocere  debct,  Lfaclum  ff  de  R.  1. 

AdSECUNDAMt  patcc  rcfponfumex  ratlone  dcciden- 
diiertia,;;.  18.  ip^ 

Ad  TERTIAM  f  RESPONDETUR:  «co,quad 
a6tor  refpeaam  fcraper  habucrit  ad  N.  &  ab  Initio  usque  ad  fin«m 
aflrcruerit,iUud  caftiuracum  pcrrincntiis  fibiobHgatum  cflir.  feqne 
in  illud immitti  peticrir,  tain  ex  narrntione  ,  quam  experitione,  reos 
cognofccre  potuifl^egenusaftionis,  absque  ejus  nominis  cxpicfl^o- 
33  neCquar  t  hodie  neceflaria  non  t(k,c.dim  txt.de ludicti^.mmtmm 
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congtuencutn  ncgoiio  proponerc  avlioncm ,  ctiam  nullo  ccuo  bo- 
inineexorfire^Gail.  x  ohf  6\  n  i.  Wefci.b. ». /!  (f.    O.eir  i^.)  cum 
crgotaprincipiousquc  jd  fincmaiflio  hypotheciria  fucrit  inniru* 
ttt  &  non  primum  a  tcmporc,  quo fuit  nomcn  cju$  cxprcflum,&  dc« 
daratio  fada:  nihil  inccreft ,  utrwm  dcclaratio  (qua  nihil  novi  tri- 
buit  quo  ad>rofccutioncm  adionis  hypothccariae )  ifta  fucrit  cotn- 
municata,  nccnc,,  quiainco,  quod  ncn  poflidcrcnt ,  cxccptioncm 
(uam  flind TUnt,  quod  ipfis  cx  propi io  iadto  innotcfccrc  dudum  po- 
tuit*  ^  Nihilctiam  intercft-  t  a<fHoncm  pcrfonalcm  fuiflc  rcrtiiflamy 
fufficit  rcalcm  fuiflc concinuaram,  &  lion  primum  inchoatam.  Po- 
Cto  dcniquc,  quod  communicatio  facicnda  fwlTet  j  Iudex,.non  parf 
Dtigans,in  culpafuiflTetrfacaum  autem&  ncgligcntraiudicisnon  dc 
bct  obcflTe  partr. 

:  ^     Etfi  t  maximc  dcclaratio  acfJoris  rcFs  convcnti ?  ftatim  commu- 
nicata  fuifl[ct,  ipfis tamcn  nihil  pro  fuiflct.    Nam  cxcipicndo  fc  non 
poflTiderc^ac  proindc  adioncin  rcalcm,  non  procederr^  rcplicaic  po- 
tmflct  a(flor  imo  vcro  rcos  adhucfidionc  luris  pollidcri" ,  eo  quod 
pofleflioncm  pcft  litcm  contcftatam  dimffiflcnt,  adcoqucilolo  pof. 
fidcrc  dcfiiflTcnt,  prcindc  ludicium  abrumpcre  non  poflcnty  lcd  ad  fi- 
Bcm  pcrduccre  dcbcr  cnt^ 

Ad  QU  ARTAiNi  f  R  ES  P  QN  Djetia-.n  fiin  aaiorc 
rcali  is^condcmnetur,  qui  nonpoflldef,  rcntcntiarirmcn  nun  cft  ur  t 
cffcdu,  nam  fi  reus  noD  haberfacuhatein  icrtirncndi ,  jci^n  jrio;c. 
in  cxecutioncm  vcnk ,  /.  quirefl^mrc^i.^  deret  vendic.  ?c  q^udcm  (; 
dolodcfiitpofliiere,  oamnandus  cft  ,  quancum  a  lYcriariu^ejus  ir 
litcmiuraverit  (  a  jcocjue  ad  acftimationem  iuna  atFcClior.cn»  ado- 
ris,  Uqui  rejlimere  68.  verf  ft  veroff  de  rei  vendtc.  Oiden  Jorp^fo^.  ctt.  q. 
4.  circ^  fin.ff  fedqutd.  Schncidewm,  loc.  cit. 86.  )  U  autem  i  cnlp a 
leviore,  vcl  hm;u  modorem  diraifciit,  cxftimaiioncm  rci  pciitxprar 
ftara  debet,  d,  L  6%,  L  vtdeaww^.  IJexrculpa  ^ly^.^.ff.de in  litMrund. 

Quod  fi  t  ergo  rci  con  venii  debitum  ipfura  (in  quanium  illud 
probatum  8c  hquidatumcft)  folucrint,  facilc  (e  expcdient,  &  fein- 
deinnes  fervabuni, fi  pcrant  fibi  cedi  aftionera  nb  a£tore  conrra  rco 
dernum  pofleflbrem^/.yj/Aifw/^rf  ^j.cnbi  G oiho f.ffdere^  vendtc.  imo 
non  de  (unt,  qui  putant ,  utilero  a6tionera  corapeicre  fine  ccfl^onc, 
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QfAESTIO  L  vn. 
^ia  Iblvenclo  videtur  eoiifle  jus  adoris,  Oldcndoip.         ./^  ^^^^  ^ 

AD  Q^VINTAM  t  RESP:  qaod  rei  vcndicatio  ,  &  h- 
miJcs  liliones  reales^peraai  jncm  in  faitum  exedtno  de  ahenat.  ludtc: 
rriut  laus.  Qon  toilantur .  fcd  concurrant ,  HahnuKii.  6.jf.  de  dwiau 
Uid.  mut  cauf.  cntti  ad  divernicorapet^nr,  Schneidewin.  loc.ctt.n.^/. 
falcem  eleaive,  itaut  deiur  faculcnsaaori,  utram  ngere  vdit,  Hah- 
nius  loc.ctt.  ^  haber  aftor  ctiaiu  eum,  ifi  qaem  rcs  ahenata  eft,  obli- 
gatutn,  (altem  eledlivc ,  L.  un.  cdeahenat.  ludic.  nmt  cauf  erehus  ^d 
propoficutn  Rcrpondet  Oldtndovp.loc.cit.  tn  praii.  clauf^.  &c  Ba^ 
chovius  jJW^/eHtt».  j^.f.dercivendUat.  &  alienacio  fiat  antc  lir,  con- 
icft.  aaioncmin  fadumdari :  fipoft  litcm  ccncefta^aa^conriDuan 
aftionem  priorcm,  id  eft,  in  o«pto  iudicio  procedi ,  &  tandcm  alie- 
nantcra  condcmrari,  pcrindcatquefiadhuc  poflTidcrcr. 

Ergo  t  uhimo^d  primum,  qaotnodocunr  que  re$  confide- 
\ctur»fempcre6  rcdir,  ut  rei  conventi  iiuis  intcrpre  arionc  propol- 
icfsotibtis  habeantur,conlequcnter  non  abfolvi  ,  fcd  condemoafi 
rcbcanr.  Itaiudicavi.  p.Ianuar^  1^58.  in  caufa  N.  contraN.pe- 
cniis  ^e  ia«miui  in  hyc».  thccam  N. 

Quid  fi  t  autcm  alicnatio  ifta  dnrantelite  fuiflTct  fadla  audore 
praetorc,  vd  cura  intcrvcntu  iudicis ,  annc  rci  convcnti  adhuc  con- 
demnari  dcherent  ?  Rclpondeo  t  antcomnii  videndumcfl^e,  aniu- 
dcx  lc  interpofucrit  in  qualitatc  iudicif,  an  ycr6  fub  alio  rcfpe Au,  & 
titulo,  V»  g*  tutorii,  curatoris,  arbitri,  proxcnct«,  vcl  cKCcutoris  tc- 
ilamcnti.  In  hoc  poftcriori  cafii  rcs  carct  dubio :  quia  iudcx  com- 
parcnsnoainqualirate  iudicispro  cxtranco  <Scprivatohabetur,  fi- 
cutcrgo intcrvcntus  alterius hominis privati  nihil  alicnantibuspro- 
defTct,  ita  ncquc  mtervcntus  iudicis. 

In  priori  t  autcm  vidcri  pofTct,  quod  abfolvi  dcbcrcnt,  6c  qui- 
dcm  idco :  quii  authoritas  iudicis  omnera  doli  pr2cfumptioricm  ex- 
cludir,  c.  \n  frafentia  6,  txt.dt  rcnundat.  c.ftcut.  \6.  tnjin  ext  dc  fent.  & 
ie  iHdic.Gati  i.obf.  lyinjin.tdemGail  i.obfi.  n.  10.  doluscjuc  &  rae- 
us  ccflant  in  iudicio.  L.  non  eft  rerififnile  25.  f  quod  met.  cauf.  Ergo  t 
nron  poflant  dici  dolo  dcfiiire  polljdcie  ,  qaod  inccrventu  iudicis 
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Scd  ad  Jioc  argumentum  fscilc  efi  refpooderc^  diftingucado , 
G  pcr  dolamintclligatur  culpa,  diJc(3um,  &  fraudulcnta  machina- 
tio^  tuxK  conccdi  quid^m  poiic ,  quod  itircrvcotus  iudicis  cxcliidat 
pracfumptioDcm  doli>  tamdiu ,  doocc  probccur  concrariura,  ^4>T)r: 
©immtar,  froufu  ttt,  4rr.  /.  s  ^liud  autcra  elTc  ,  C  dolo  agerc  | 
idem  fic,  quod  ni^rditatoconfiJio,  (hjdio,  &  dati  opcra  agere.  lam  - 
au:em  f  dolo  dlciiur  dcfincre  poiliderc^  non  cantum  illc^  qui  pcrfi-  46 
dc,  militiosc,  &  fraudulento  con/ilio  hoc  agit,  (cd  ctiamu  illc ,  qui 
aperte  abfqucanimodefraudandi  ,  poft  dcn».mciationem  &  litir" 
CQntcftationcra^  hocfacit^&incffcdu  adorem  dcfraudat  (itaut-- 
non  requiratur  fraus  GonCIi fcd  fufEciac  fraui^ventus )  x5c  pcr  do- 
lumtin[urc  Jioa  tantumincclligirtir  fraudulenta  machinatio,  fed 
quiquid  fit  vel  cx  aftutia,  vel  in  pra:iudicium  altcrius ,  fivc  ex  propo* 
fico,  fivc  practcr  inrentionem.  Vndc  dolu«  in  jurc  non  fcmper  iiL. 
«nalam  partcm  accipicur ,  fcd  alius  bonus  ,  aliys  malus  dicttur ,  & 
«ceptiodolitoticf  datur,quotics  aliadcficit,  :.(f  s . /f.  r/t? <s/. 
&9v.itHsex  '.^u  quiadolofacic  ,  quicunqucidpcrir,  quodquaquc^ 
cxccptiont  clidipotcft.  Pofico  f  ecinm,  quod  iudicis  inccrvcntur' 
cxclufifTcc  dolum  quo  ad  ipfosconcrahcnrcs  ,  ita  ut  illoruni^  nullus 
poflit  dicidecepius,  vdfraudc  ad  contraheodum  iodudus  (ficuti 
hunceffedum  cperatur  non  tancum  pracfcntia  iudicis,  fcdctianu 
coniundlorum,  &aIiorun3honeftorumvirorun%  L  trdnsacttencm 
&ib\  /)i  C  (Ut  ansdCt  }nontamen  quoad  tcruumi  in  cujuspranuilr- 
cium  hic  aduf  vciit« 

1x6  rpoluo,  quud  iudcxin  qaalitve  iud?ci5  adfuifTccpofitol^p 
(fcd  nou  conocifj)  ]aod  cjus  praefcntia  hoc  operaretur,  ut  pollellor, ' 
id  quoi  :l.et.ar  pcndcntc  htc  ,  non  diceretur  doJo  dcfiilTe  polTidcrc, 
&  pofiro  ,  quo'1  ratio  t^Ta  f  ip.  Ji.  i4>  &  fiqq,  allega  a  in  pj:c^ofito 
£a'a  cellaccnr,  non  tamcn  ccfiarcnr lcx  rdiqnac ,  con(cqnen:ei  adhuc 
ik^aneretin  ^aWo  r  oftra  dccifio.  Tunc  t  cniro  cedaricccanra  cellat  jq 
difpofitio ,  fi  ceflac  on^nis  caafa ,  noQ  vero  tunc,  fi  a  iqua  tantum  , 
Card.  Tttf^  !iU  C  cojukif  14  4.  w.  7.  &fiqq  fi  ccfrc!  cauia  fioalif.  non 
ran  U'i3  iraptf  fiva,  ij/^f/i  trJ.  i.u.  caufdmff.dcpofiuUniojgl.c  fofltrans- 
iMmmti  cejfanttcxt.  de renunciat Scixhi  plura  obftant ,  uno  llibUto 
rcliqua  non  toHantur,  Caii.  2.  obf  ^yn.  j.  &  6. 
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f  I  j  NaiTi  t  percurrcnda  reliqua  argument»^  fi  interventws  iudicis 
koc  opcrarecur,  ut  rem  litigiofam  alienare  licerer,  poflet  P  R  I M  O 
reusconvcntus,iudicium  mutatarus,  &a6torem  circum  dufturus^ 
ftudio  iadiccma(lamcre,  &  ejusinierventu  polTeffioncm  dimitteie, 
&po(rel&onts  caurain  mutare contraeaqu<e fup«  mm^  ii.  allegata 
fucruftr. 

5^  DEI NDE  contrahensf  ncijufcTentiudrcfsintcrvcntu  acbn- 
tradlu  pofretiefilire^altcraparteinuita,/. y?cwr.  5^.  C.  de  O.&A.  Ergo 
neque unas ei  litigant:bus  auihore iudice  aitero  invito  a  iue,ad  cujus 
profecutionem,  &  iudicati  praEftaxionem  fe  per  quafi  conti  aifiumy& 
litis  conteftationem  obftrinxit;  per  norar.  fifpra  n.  13.  &  feqq\ 

53  T  ERTIO;tiirisob!iiio(;dequafup.^fi.ic.  usqueadn.  I7. 
incluftvea^utQcA')  &  efteaus  ipfi  a  jureartributus  per  hoc,  quod 
iudex  contra£tui  poftea  in  prariudicium  tertij  interve^jat,non  ceftat, 
imo  adhucdurat,&:  rcuscondemnaftdiis,roinimc  veioabfolvcndus 
cft  NB.  etiamfi  do!o  non  fecerit ,  quo  minus  ponTdcrer,  textus  ex- 
pttk\isinLisquifeobtulitiy\hhnQcdo\okdk^^^ 
ret,  ff.  dere  vtndic.  five  eaim  non  poflidcat,  five poffidere  definat,  de- 
cipit  &  circumducit  aiSkorc  m.. 

54  Q  U  A  R  T  O;  t  quando  rcs  femel  vitiohtigiofi  affedta  eft,(;de 
quo  fup. 28.  )  roanettali^,  etiamfi  iudicisinterventu  aliencrur, 
iudex  enim  id,  quod  faiffaim  eft,  in  praiudi«ium  tcrtij  infeaum  red- 
derc  non  poteft. 

55  Ex  hist  apparct,quodiudicfs^inicrventus  rationcs  fupra  alle- 
gatas  miniraa  infirmet,  vel  cefiaie  faciat,  &  fi  roaxime  ccftafsent,. 

tollcretur  tamen  non  cftedhis  jam  pctfediis,  fed  ftiturus  lan- 
turo,  Sebdfiian^  Medices  de  cafib.  fortuit  p.  2.  q. 
6.  n.  44. 


JiVAESTIO  L  VIIL 
AN  SENTENTIA  POSSIT  FERRI 

€UB  CONDITIONE,   SI  PROBAVBRIT, 

PRiESERTIM  SENTENTIA  PRIORITATIS 
IN  PAOCESSU  EDICTALI? 

Summariai 

I  jl^orfshjticqudlHonemtr^itantey. 

1  Scnmtu  mn^Jlfub  coniitmtfcnnda,  3.  rMio, ^.ft  defmitiVAStcus 

fi  inttrlocHtofut. 
5  An  dcfimth  a  fub  condumt  Uta  fitipfo  iurt  nuBa, 
g  '  Difcrimtn  candtttonHm. 
7  Intrinfeca  qtu,  i.&tjux cxtnnfeca  ? 

5>  Qiftdftconditioyitrinftcaiuttmptapriiftnsvd  ? 

I  o  Ctir putent  valtre  ? 

I I  ^n  tdtm  in  ta  coftditiont,  qud  aHum  non  fufptndit. 
1 1  Quando  tjwmodt  fenttntta  ufttata  ? 
13  Dt  qtia  prohatimt  imlligtnda  ? 
<  4  Qi^^d ft  antem  fit  tmptrtintns? 

1  :  Quidfi conditio  intrinfeca  tnfuturu  coUata fiatimjtdimpltri pvfitt?if. 
1 6  Cur  valtrt puttntf  17.  praxis. 
1 8  Quando  pnfiandum ; uramtntum  ? 

10  QMtdficondttioinfuturumcolUtanonptimadimpltriposfttff.^.  fi 

probavcriti 

21  Cur  mAleficpronuncittur  f  ii.i^ 
z  4  Difpofitio  juris  Bavartci. 
%f  An  fententta  talis  ftt  ipfojurtnulla  f 

2  6  Cur  aliqtii  hn  affirment  ?  27. 
28  CHfdlij vahre putent  f  K).  difpvfttto  juris  Bavartci. 
30  luri4cotmnunis,]T  vraxis,},i.iifHshttjus  condttionaVuftntmit. 
J3   Cur  ipfojtm  vaJeat  ?  3  4.  prdiferttm  in  acctfforiis. 
Xf  An  mificetttr  talis  fententia  per  iuramtntum  ? 
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36  Quidinfemenuapridritatif!}^. 

j  7  ^nfub  condtti^ne probdtitnifficri posfit  f 

j8  Fr^xu^  40.  4  £ .  V.Atio.  ^ 

42  Qmi fi  condkio  extrinfeca  infuturnm  temfm fit  coBata  ? 

43  Cur  putent  non  valere  ? 

44  Quam  effiMces fint  rattones  f 

45-^«  rejecta,  condttione  firwa  maneat  fentemu* 
4^  An  &  cur  tpfojurevalida! 
4  7  Tttndamentum  bujtts  opmionis  ? 
48  lllatioj^^.conclufio. 

Quidfi  ccnditio  fitfalfa }  j ulmposfihili^  t  ^i.  refotutiya ?  53.  yd df- 
pofita  ailui  legitimo  f 
54  tffeHus fintentiA  conAitionalis. 
f  f  aquo  ttmporc  ab  ea  appeSandum  f 

56  Quid fipendente condttione  condemnatm  dtfinai  ejfe fiibjuri^diSione  f 

57  An  valeat  fententia  fub  modo  l 
%l  Anpractptumfitbconditiouf 

HJEc  quarftio  t  in  effefta  triracmbns  cft,  cr  quibus  mcmbris  u- 
num  alterumque  latc  &  magiftralker  iradaiur  a  S  gifraundo 
Sz2iv\^  dtfent. &reiud.gIofi,i^.  quAfi.  14.  pertot.  Odavfeoo  Cachera- 
nodeiifi^6  pertot.  &decif  i4,j.ptr  tot.  Y ^niio  de  nulltt.  fenttn.  exde^ 
fefi.procefs.&jilenmt.n.  107.  &  feqq^Ant.  Gabriele  commun.comluf 
IhZ.  defententiis  conclufi.  Kirchoviomi^  7.  concluf  Carpzovio- 
p.  i.confi.  i6^def.^.  &  10.  Soci«o  intrail.fallent.  reg.  mthi  ^^^.fententia: 
fub conditione  And.  Cailio  z.  deP.P  c.  4.  Wurm(cro  Itb.uobf  tit.ii. 
obf  2.  &  definitar  in  jure  Davai ico  i\\  l)<r  ©mcfire?OrtnmM  tit.  o.  Utf ; 
ffti^Oicumfeq. 

Ad  PRIMUM  t  MEMBRUM  refpondet  Vlpian.  IC. 
ml i.jf  btduum  $.  ff.  quando  appeUandumAtni^nuzm  non  cfse(ub  con- 
ditione  dlccndam  ,  addi  l  quitefianiento  \7.ff  deexcuf  tut.  Conc^r- 
dat  jusBavarirum  locMt.  Mhi  habetur  ;  (H«  fcaunc()(etn  Ctlb^tt^cC 

mlc  6ebm<}f<n  95?crf<n  /  cbcr  2tnf)an3  dntgcr  condition,  cbcr  »nt>cr^ 
t<t)ib  3efc5f  mvm/cAt  fc  Dtcfc^  /  cbcr  icne^  gcfc^jc^en/  »ni)  |ic^  bcgebeit 
ttiirbc/  fofcttatgbannber  ^f<^3tf  obcr^tmivcrferbiTgft&ut&ta  fepn. 
,      ^  ,  i   Socinuii 
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SuciQUs/oc.  M  mrtg*  Vantius^».  107.  Ratio:  t  qula  fcateutia  debct 
clse  certa,  caulara  definlrc,  fincmci^uc  litiiinponere,  arcjui  rcnicn. 
tiafub  conditiooclata,non  definit,  fcd  (urpcodit  decilioncm  caufa:, 
tpfiinique  rcQtcntiam  rcddit  iocertiimy  &  expe&acpoft  lc  aliam  fen- 
CCtKiam,Scacciaff»i6.  Vantins».  107, 

Ex  quo  tlNFERTUR,  qood  faltcm  intcrtocutorfa  fenten- 
tiafub  conditioQC  fcrri  podlt ,  Uar>,  Pi$ff.  in  vtnditt$n€f.  dcre  iud, 
tcxc. cxprefs.  inucHm  vmffcm  6.  ext.  di  inftttut.  Gabricl.ii.  n.5caccia 
«.  t.&i.  Vantius».  115.  Socin.  Uc.  cit/faL  4«  Gail,  loc.  cit.  n.  9.  uti- 
quc  (1  QCgotio  principali  cohxrcat ,  Sc intrinlcca  fit,  ut  paulo  poft  cx- 
plKabitur,(y.  g.  contfArus ft  tuaintireffe pHtarerts^  Vantm  loc  ctt  in  fin, 
tum  qnia  difpofuio  ^uris  Bavarici  expreisc  loquitui  1D0n&(ltt  Cttt)^St'^ 
t^<(:  tam  qjia  ratlo  addudain  interlocutoria  ccfsatr 

Sedqiramulta  ficri  prohibcntur  ,  qua^  tamcn  hftava!eac,  (. 
qu^madmodum  is*circ.  med.  ext.  dejure  i.arg.  /.  circa  i^ff.  di  tn  off  tifiam. 
idco  Ujteriuf  QUi£RITUR;  an  fentent  a  dcfinitiva  iub  coaui- 
cionc  laca  fit  ipfojure  nuUay  adco  ut  appclbri  ab  ca  non  fic  nccefle  y  an 
verd  dc  jute  labfiftact  &  appc!Iari  ab  ca  debcatr 

Doftw>res  tcommunucr  d*llinguunt  inter  condicioncm  imrin- 
recam  6c  extrinfecam  ,  intcr  conduioncm  in  tcmpus  pracfcns,  pracic- 
ritum  &fucarumcorK:cpram  ,!ntcrconditiMem  quxin  conrinenti 
implcti  potcft,&  quac  tra<ftum  remporisrequirii:  inter  vcram  &  fal 
fam,  totcr  poffibilcm  Sc  impoflibilcra  y  iotcr  fufpcnfivara  Sc  lefolu 
civam. 

Conditionem  t  intrlnfccam  vocant  eam  ,  cyix  aJ  ncgotium, 
dcquo agitur,  pertincr,vel  ncgotio  ptincipali  cohaeret,ac  cx  ai>is  fivc 
aflcrcoriis,  fivc  probatoriis  dcpendcr,  yc\mi:condemno  reum,  ntfttntra 
talemtermtnum  folvat ,  vcl  ft  acior  turavcrtty  vcl  ft  tntentwiem  fuam proba^- 
vertt :  vcl  asfgno  ttbi  tmmobtUaJi  moutlta  non  adjint :  abfolvo  reum.Ji  tura-- 
vertti  quia  olvcre)Utarc,probaTC,  ncgotium  principalcconccrnunt. 

Exf tinfcca  t  conditio  cft  ,  quac cft  impcrtiiicns,  &  p  prindpali 
ncgotio  prorlus  rcmota,  qua&  habct  fadum  omnino  fcparatunr^  y  & 
dc  ihqujaftii  cxt  anco  (umitur,  quae  nullam  cum  ncgotio&liic 
haucf  conformira.cro,  nihilquccarafubicftamatcria,  ficcum  mcri- ' 
tis  caafag  communc.ncquc  cx  a6tis  dcpendct:  vcluti  f%  Imperator  in  JM- 
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ham  vcnertt,  fi  Turcam  viccrit.fi  navis  ex  j1jidy  fi  ~P4fd  Bononlamvetjcrity 
fi  erafiina  dic  flutrit^  Scaccia  n.ii.&  19.  Cachcraous dic.  dectf  i ^6,  w.i* 
Gail.  d.  c.  4.  n.  4.  GabrkLn.  i.ff.concordia.  Vantiusn.  11 1.  Pro  dlver- 
fi^atc  harum  diftinftionum  dlvcrfa  rcfponfa  dabo.  Itaquc  * 

RESPOND:  t  P  RIMO2  (i  conditio  cftinttinfeca  ,  in 
icmpus  prxfcos  vel  prmcritum  collata,  dicunt  Dd.communirer, 
rcnientiam  fub  ea  latam  ipfo  jurc  validara  cfTc,  Vantius  n.  108.  vid^ 
Scaviaron.y.  &  ij^&n.  4j.ubidiftinguit,  &  tnodb  validam,  mo 
do  invalidara  cfle  contendit^  vcluti  Ci  iudcx  dicar;  condmno  te.fieli 
probatum,& finon  iftprobatum  te  abfolvo,  GabricL  n.  i.  ff.  contrarium  qai 
w.  21.  fcribit:  iudicera  fc  bcne  pofte  referrc  ad  prcbarlonesfaAas. 

Ratiot  quia  f  non  eft  vera,  ncq;  propria  conditio,cumaftum, 
cui  adijcitvr,  non  (ufpendat.  Vcl  ahtcr :  quando  condiiio  non  facit 
fentcntiam  inccrtam,  Sc  non  aufcrt  dccinotvera  rei  controverlx,  non 
reputatur  conditio,&  non  adverfator  fcntentiac  Scaccia  n.  iz. 

Idera  t  dicendura  eft  dc  ea  conditione,qu«  a^tum  non  fufpcn- 
dit,  ut  puta.fi  diAum  fit,  decernotibi  talem  tutorem,  qtutenw  Mium  legi- 
thnum  non  hahts,t.  qui  ufianunto  i7.ff.de ex4uf.  tut.  vel asfigno  immoVi^ 
Uaji  non  Adfint  mobtUa^  Gab.  n.  f . 

Vidc  t  Cacheranum  loc.  ctt.  n.  ubi  n.io.  dicit;  huncmodum 
pronurc  andiufitatum  cfse  apud  cos,  quibus  ccrtum  tcmpus  pracfi- 
nituradfen:cntiara  ffrendara,&  tcrapus  ita  clapfum  eft,  utcxadis 
coUgere  nefciant,  an  fit  probacum,ncc  nc.^  adcoque  fi  pcriculumeft, 
quod  labeiur  inftaniia,  Gabin,  n.  19.  jf.  contrarium  ,  ideraquc  efscin 
lis,  qui  cx  iraperitia  hoc  faccre  ncqucunt. 

De  qua  t  autem  probationc  talis  (cntcntia  fit  intclligcnda,  vldc 
Catiel.  Cottam  in  memorahil.  u.fcntentia  lata  ftib  conditione,  &  ande  iu- 
laraenro,  quod  in  fupplemcotum  probationis  deferri  folct,  &  quid 
jurisfit^fiptoparte  tantura  probatum  fuerit ,  vidc  apudCachera- 
num  n.  10. 

An  a Jtem  conditlo  Impcrti nens ,  v.  g  ahfolvo  te.fi  Imferatorfu* 
it.vel  efi  in  ItaUa.  vitictfcntcntiara.^  vidc  Vaitium  n.  i  lo.ubinegat, 
&Baldum  affirnriaotcm  allegat  CQttfcvResp.  4. 

RESPOND:SECYNDO;t  fi  conditio  intrinfeca  in 
fctTipusfjturum  coUata  ftafim  implcri  poflit,  i.c.  antcqnara  diver* 


'aiuradaiaus  cxiraneos  Vantm  n.  iiu  heni(n  dicunc »  lentemiam 
valiJam^  veluti  fi  iudex  irapronuncicr  :tf#n<fcwii#  num/fidilor  turavi 
r#r»Carpzov,p.  i.ran/?.  iC.def.^.  quiaconditi(>illaillicd  &in con- 
fincnti  poIkrenrcniiatD  iaiplcrl  pccftXachcranus  n.  rr.  &n.  ij.So- 
cin.  lec.  cit.fall.  ii.(^vidcS(a9iam  ii.  &  n.  60.  cum  ft<\q. )  Hanman. 
Piftonusct/:  j  19. ».  9.  &  polt  cum  Krayier  aid. L.  6.  m.  Bavar.n  4 
&  5.  Vaniius  n.iii.  adcoquc  1  c^nditio ,  qusc  ita  imrocdiatc  otliui 
poft  fertcnijam,  ur  vidcatur  cflc  cnra  fcntCDtia,&  tanram  ponrt  ccr- 
timdinem^ut  rcnicnua  rcmaneat  fincullaambiguitatc,  &  qua  ool. 
lam  aliam  declaiationcm  poft  fc  requirit,  fiib  conditione  valct ,  Sca 
yian.  10,  Ratioalia  adduci»ura  Vantio».  iir.  jfcumquodj  quiain 
cfle  vidctur,qaocl  in  contincnri  adimplcri  potfft. 

Sic  t  quotidic  fcruntur  fcntcntiac  fub  tali  forma :  QBann  ba 
Smacbct  ^ttlasu  mit  ftimm  2(ib  ttf^aUtn  tan  /  ba^  bU\tg  obtx 
nrt  3<f(f)c5cn/Da^  <r  baton  ^t^cxt/  wb  ftxmxi  txgt^tn  fottc  /  xoamdjt 

lll*earj>z.ov. iir,  n  4*ubidicit  :  loiadie  inmdicns  piadkuati, 
quando  t  atitcm  luramencura  debcar  praftari ,  vidc  apud  Socinum 
faH  5.  ubi  dilputat  an  in  conrincnti  iuiandum,  antcquara  fcnicntia 
lianfeat  in  rcm  iudicatara,  an  vcra,  &  quandoetiara  cxinicrvaUo. 

Fdcmq;  t  cft,  fi  iudci  probarioncm  vel  fadkum  iniunxcjit.quod 
fn  cafirinenriimplcrlpotcft,  v.g.  condemno  Titium  ad  domam  tftam  d$ 
wnttenddm  Sempromo,  ilTt  resufufructu^rto,  fi cauttontm printtcftt,  Van tiu  s 
hc.  ctt.  Cacheranus  d.n.i^  ubi  allcgat  Zafium  tn  L. a  P  Ptojf. tn  ven- 
ditione  col.fin.f  dere  iud;c.  aiicd^nxcm^iotiLVR  mundum  haccotifuc- 
tudireuii,  vide  Gabriel.  n  ij.  a  contrario  &  n.  21.  ubi  cxcmplumpo. 
nit  in  probaiionc pcr  luraraenrum,  &  dcclararionem  ».  23. 

RESPOND.  t  TERTIO.ficonditiointiinfccainfo- 
nirumcollata«on  ftarirormplcrl  poffic,  v.g.  fi  iadexirn  pronuncici: 
condemng  teji  actor probavern ,  C  qaod  eft  A  L  T  E  R  U  M  M  E  M- 
BRUMquacftionisnoftrac)uiique  iudexmalc  pronunciat,  Van- 
uus  loc.  cit.  n.  1 2.  Cachcranus  n.  18. 

Ra  10 :  t  quiafcmcn  iadcbet  f  flre  ccrra :  ff.curare.  inft,  deaHion 
uhi  vtdequa  ad  longum  fcrtpfiL.yC.  defent.quxfm  cert.fcd  fetitentia,qux 
fercfcri  ad  finuras  ptobationcs,  cft  inccrra,(qulaprobationcspcn- 
de  .t  ab  in  certo  evcnttt,  (k  non  dirlmit  controverfiam,Scaccia  n.  12. 
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^'2  8.Cacheranas>».  it.ubi».i5,  aiiam  Rationema!ligr.at:  t 
otdoiacHciaduspoftalar.ucprokuioDesfiaatante  lentcmiam ,  da- 
rante  iiirtnntia,  non  poft  conclufionenr.  in  caura  ,  muito  a'.i«us  polt 
'cn^e.nn. w.  c  ^4$rAlif.  txt.  d(  except.  L. peremptmof  Cfeitt.  refcttid.  non 
pofs  Scaccb  n.  29.V.4ntias«.  ni.ffedmtr^rium.  Carpzov.  p.  i.  c^rfl. 
16  def  re..  Ratiot  terwanneaitur  abeoJeu  ,»  X  4-  qB'alcmen- 
tia  ex  orobationibus  faftU  ro-n  facicndis  fcici  dcbec ,  &  prius  debct 
iadici'liq«iere  id,  de  cflo  proaunciace  dcbct ,  .n.itequam  fcatentiaai 
ferat,  &  ludicare ex  h*<,  qux  ex  fide gcitor.uxj  probaotur.f L  tllkuoi 
fvertiMf.  dtoff.pr*fid,l.frQUtjm  C.tle  fettt»  &  mtrlomt.  L. detjna  rei» 
fr.  ff.  dt iMdiciit  Wk autcm  non  potui:  dc  eis^qucc  f«n t  ncceflaria,  plcc^ 
liquere.cuia  iudex  m  raeritis  caufat  nonfuerit  irflnK^ovSf  accia  ». 
Cam  h's  t  concord.-f  jur.  Bavar^a-'^  d.  lit.  9.  ttt  ©Cri^f^Cfb.  L  6.ff. 

m  ab<r :  hii  verbis :  <3Kt<  ^atiit  Wp^cr  t»  txtt  ^cm aittcn  ©.ricfjtm 
4itff bcttt  iiinb  f  cttt  3(ctd)tvd  vii|btmWtc{)cr  ©cbr.tncf)  ^c^itffctt  \»cr* 
tctt  Wc  2(licC)fcr  &ctt  ^ttf  trcttcr  voit  ^ctf^rtiicr  .^taf)  (c^t^  5cf)tcit/ 
moiCbattittKr  .^(a^cr  fcttt  j^laj  j«  rccfjt  «cmt^  bctjbrin^ctt  /  ©b<r 
cmlicr  bcr3(cicf)cit  ^^^Zatmmjj.  ^tt&  fo(cf)cg  tjl  DantmS  <tit  ^tiform/ 
t»ct(  ttac^  gc&t'i^r(tcf)cr  Orbmttig  cttt  jctxr  Dvtcf)tcr  btc  '^art^ctjcit/  wr 
tcfcf)(ic|fmtg  t^rcr  @acf)cn/  vnb  affo  vor  bcm  cnb  csrt^^cii  /  ju6cnjcv' 
fun^vnlxtnktngttn^  aKcr  t^rcr  ^lot^btirfft /ju  (affcn/»Hb  )cbcn 
tcffa(b<n<5<f>i1riicf)3tf>(vnb3ctf3cbcn  foC/  bamtf  bcrfcif»  iXicf^fcr/ 
itacf)  citb(tcf)a  Q5cfcf)(tcffunij/fo  btc  »parf^ct)cn  aa  tf)r  trtot^burjff  jur' 
f>racf)t  ^«bcn/af^bait  <tn  <ttb(tcf)  CSrf^ctf/^m^Ofcrfcf^b/obcr  <ntc^><it 
txfciitjftc^xtt^tnf^an^  gcftcn  m^t. 

Quaoivis  t  antcm  aiiqui  vclint,ta!cct>  fententiam  ipfojure  t%on 
valcre ,  quo  per  aliquod  terapns  debet  rcmanerc  in  fufpenfo ,  &  in 
certa, etiara  poftadinnpletatn  conditioncm(e6  quiafiiper  coraple- 
mento  ipfius  conditionis ,  alia  requiritur  (cntentia,  tttcumiude. 
conderonat  team,fi allorfrobarerit,  &  abloluit  tfiHonprobaverit,  quia 
fupct  ipfis  probatiooibus  poilca  eft  difccptandum  ,  6i  proauacian- 
dum,  an  (it  probaairo,  ncc  oe.''  Scaccia  n.  10.)  vidc  quos  aliegat  Ga- 
briel.  n.  18.  Vantiusn.  1 12.  f.  fid  contrariim  Scaccia».  3 1.  ^  «.  56. 
fumfeqq.  (  ubi  tnodo  validara,mod6  iovalidaai  cire  concludit.)  Id- 
2g ,  que  t  tum  per  Rationes  allegatas,  tum  ver6ideo:  quia  hnjusrrodi 
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fcntciiiia  dicuur  Uta  nulla  ptsecedcntc  caufx  cognitionc  ,  &  cog?3i- 
tio  c^  Ax adlnm  pr«cedcrc  dcbcc^  non  autcm  fubfc^qui ,  aliis  Inijus- 
rooJi  prxpofteratto^enicn:iain  v  tiarer,  Vantius  iQc.at.n.  irz. 

I  Jcm<juia  f     cflcmlam  &c  validitarcm  fcntcntia?  requhifttT,tit  27 
iJrccrtn,  &  definiac  c.iaftn^:  fed  fcntcnt  a,  qa^fercurfubconditior^ 
proba  ion\im,  furpCDdicdecifioncm  ,  Sc  cxpcdar  aliara  poft  fe  lcn- 
<cntiA?\[^.  E.carecprc>prianarura&e(rcnt«feQ(antiac,Scacciaii,  i^. 

Rcrt^us  t  ta  .  cn  alij  fcntiunt,  liccc  iudcx  hoc  faccrc,  ycliia  ijj 
•pronunciarcBo  i  dcbuerit,  ^^^^^^^'^'^j^l^^fibiliqticnr,  pronun 
ciare  dcber^  l.  hdn  auttm  iyipr  ff.c  nu$b.  ctuf  mpoffefs.  )  ramen  fentcn- 
tiam  tta  Ut?.mmero }hh  tcncrc,  Carpzov.p.  i^ionfl.  i6»def.  i  o.  ujl  ut 
-probario fcqucns  rctro  hng.uur  fafta.Cachcran.  hc.  cit. n^l^.&i6^ 
Bern}^  Wurn^ferus/ifc.  i.ofr/?fif  12.06/  2.  Krayfcr /^f.  cif  n.  3.Socin. 
ioc  ^if.  infin.  Gabricl  n,  2.  ff  cdncordia  &  n.  i  Z.ff.contrArium. 
'        Ec  hasc  opink)  commtinis  cft,rcftc  Ipro  S^accia  n  20.  &  appro- 
ba  a^cftin  jtt  cBa  aricorf.I.     hisvcfbis:  ^33Jb<« a^<r  3<fe^(iC^ft/fo  29 

Cum  quo  t  concucda        inc.  cum  ventfftt  6.  u.  nost^iturix.  dc  yo 
injiitut*  text.in  c  innoflrd  lo^  ext,  de  ftfult.  u.  eudemj^  (  Ad  quos  tamcn 
iqui  refpondcnr,  eos  loqul  vcl  dc  intcrlocatoria  ,  vel  de  fcntentia  a 
' Pnndpc  non  ab  infcriori  la  a,  vidc  CacJicranum  n^iS  &J9  qaia  in 
d  €  g.cr  1«.  S.  Pontifcx  pronunciavii ,  tam  intcrlocmori^,  quam 
'definitive  fab  condiiionc  farnr2cprobationi$,Scaccia  n.ij.  &  i^^ubi 
Ulitcr  rcfpondct  ,quod  non  iraiudicavcritin  litc  coram  (cpcndcntc, 
i fcd  conlultus  rcs  fcripfcrit :  alitcr  aurcm  iudicarc  debcrc  iudiccm,co- 
ram  quo  forma(ur.proccfru$ ,  &  caufii  plenc  fic  inftruitur  ,  ut  dati 
fuerint  o  «ncs  tcrmini  aj  probandam^  Huc  facit  etiam  tCKros  in  U 
1 .  ff.  bid((umff.  ijuando  appelldnd.  qoi  indiftindc  loquitur ,  text,  in  c.  hi^ 
duum]9.caufi.q. 

Et  hic  t  fTiodttspronunciandlramln  fiavaria.-quam  apudnos  jx 
quotidianus  eft,  fi  ada  fuat  longa  &  pcrplcxa  ,  &  partes  liiigantcs 
ita  vagcntuf  in  iticcrto,  ut  iudcx  (c  vix  cxiricarc  poflir,  quo in  cafu.ur 
in  cai«o  &  frcno  conftringa:  cas,  &  1«  tcrminfs  conrincar ,  fipciflua 
ajrcm  rcfcindar,  pronunciarc  folct  Vttttt  dlUH  3<tt>if<n ^OrfaiJ  /  vi- 
dclicct  reufla  abfolvcnd«iD  ^flfe,  ti  f(t)  fe(n@ac^/bc^  ber  ^(il  jcr  f(itt 
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2<ttMii    j.  S0?oHaf<itiiiijct4(fcnf<m  foITt.  Idcm^uc  t  fol^t  &  po* 

tc  t  fiai  ,  quaftdu  peiiculuai  cii  laj^fus  inlbntae,  Gr  biii. ».  19.  lunc 
cnim  iuftara  cau/am  habet  ica  prominctAndi^  lefereudofe  ad  futuias 
probationcs,  nc  labatur  tnftamla ,  vel  (i  probationcsexpedantur  a 
reraotis j  Um  Gah.  n.  2a  vcl  fi  iudex  non  pronunciando  intra  cenum 
tcmpusincurreret  pocnam,  r^nMr,.  1 12.  vide  Carpzov-f.  Kccnfi.  ig. 
defimt.  io»ubi  tcfta^ur»  quodhic  raodusfentcntionandi  in  omnibus 
fere  ludiciishodic  fir  rcceptos^qucm  probat  Harim.  Piftor.  ^bf  u^. 
(i  k9lox  intcntioncm  (uam  fttndaiam  ^  rcus  vcro  probationcs  fuas  io 
promjKU  non  habeat- 

Ratio  t  autem,  quare  talis  /cntentia  ip(o  jtsre  vdcat,  aflTgnatur 
ifta:qttiafenccmianul>is  faftis  probarionibus.  latavalct,  (i  iudex 
condemnctycontra  qucm  non  cft  probaxum,  Ergo  multaroagis  latai 
fub  conditioneprobatlonisfacicodac,  quianoncftcontra^isconfti- 
tutionis,  fed cotwra  ins litigatoris  p^r  L.i.jf,km  (um contraf.  qu^ fent. 
finedppeU.res.Scqma  probationes  non^nt  de  (ubftantiaiudici|>nec 
fentcotiac  y  drg  L.  pefibumm  jf.  fiquis exhug  deinoff.  L.  cumputmemf 
fdm.beccis.  Vantius l$c.  cit  w.  iiz.  Ca.hcranus  tt  i^. 

Multo  t  magis  autem  poteft  co^  ditlo  fentcoiias.  refcrri  ad  fu- 
turas  probationcsio  jifTclToriis^  ut  irj£ru6libus  &cxpeofis,  quae  noti 
faciIefpecificaripo(Iunr,Gab.  n.  24.  pcr  Rationcm:  quiain  acccifo- 
riis  vafet  libcllus  &fctuetitiain  certa  v.  g.  hoc  modo:  coudemm  tttn 
expenfM.  quas  aftor  fpecificaverit,  vcl  iuraucru  fefcciffc,  Gab.».  16^ 
ubi  videdcclaxat.  n^n.fiqq. 

An  autem  t  Icnteotia  fub  conditioneprobatlonis  latapurifice;- 
tur,acproadimpletahabcatur  ,  fiatStor  iuramcntum  fupplctorium 
prarftitcrtt.videapudCacheianum  w,  10.  &  Co xmxu  fntemialMd. 
in  memor.  Ego  memini  in  Rcginiine  Ambcrgcnfi,&  pofteain  appcU 
latorlo.inauIicaconfiftorioMonaccnfi,  D.  D.  Wolfganguro  SigiU 
mundum  Brcm,  Mcdicina:  Doaorem  &  Profeirorcm ,  cui  probatio 
iniunaa  fuerat,  &  pars  adver(aci  antca  iuramenxum  iudicialcdctu- 
Icratjsqucad  illud  ptarftandum  fefein  vim  probationis  obtulcrat, 
ad  lUud  non  fuiffe  admifrum, quod  rairum  alicui  vidar  poicrar 

Vtauterat  ad  TERTIUM  MEMBRUM  gua^ftionis 
_____________  noftrac 
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noftrs  oaadonalitctacccdamus,  trequcnter  fitin  concurfu  crcdito- 
rum,  fial  qui  croaaata  citationeedidali  prxtenfiorjesfuasfufficien. 
tcrliquidavetint,alij  vao  non  iicra,  fei  longior  tnora  inliq.iidan. 
dis  dcbitis  ttahatar.ut  finguli  nihilotninus  in  fentcnrb  priotitaris  fuo 
otdinecolloccntut,addifo,  ft  (iumdiumdmsprthavtrim.  fi  QAJE- 
R  A  S,  t  an  fentcntiJ  iia  conccpta  vaxat,  ncc  nc/  Rcrpondet  Carp- 
zovius i»  lurtsp  rmnf.p. i .  tonfl.ii  itjin.  4,quod fic, ubi in rubric4 air: 
quodnon«tfctiudcx,rapcrptioritate  dcfiaitivc  ptonuncians  tdic- 
da  conditionc.y»  hic  vel  lUecrtdtttr  jm  fuum  prebavtrtt,  idem  ibidem  »4, 
dicit,  co  t  modopronunciandi  tepiifimeufosfuiilciudices,  ptcccf- 
fum  priotiutis  maturare  volentes,  fi  vc  creditores  pt^fcntes,  fi ve  ab- 
fentcsioprobando  a«dito  ,  vel  d«monfitaoda  ptobatiooe  quic- 
quana  •inifetint,  fioe  quo  alias  tuto  ncqueatad  fcntcntiam  dcfinitl- 
vam  deveoiti.  Nec  t  eoim  ia  priotitatisptoceiru  iu  confttiftum  e£. 
fe  juris  arbirtiuM.utiintentiam  ad  ccrtum  /uppofitumferte prohi- 
bcatuf,  id  potiffimura  contcndens,  quo  lis  abbrcvictur,  &  ptoccfliis 
finiatuf.    Et  tale  f  dcctctatn  vel  jute  fubfifterc  d.dt  n.  j.  vcl  faltcm 
cx  ob/cf vantia ,  in  iuiiiciis  cotnmunitcr  (ccepta,  liattm.  Piftor.  tbf 

Ratioiiera  timpulfivam  additw.  i.  talemjquiafepeacddlt,  ut 
ctcditorci  etiam  fub  corominationc  pra:clufionis  citati  iufta  ex  caufa 
comparcrc,  &  jura  fua  dcmonftrarc  prohibeantur ,  ubi  ptocol  du- 
bio  ludcx  ncutiquam  peccabit,  novum  prxfigcni  tcrrainum. 

RESP.  t  QJV^ARTO:ficonditiocftexttinfeca&imper 
linens.  veluti  fi  iudcx  dJcat:  cottdtnm  te ,  fi  Pontifcx  Btmmdm  nmit 
plcrfquc  volunt,  fcntentlam  non  leoere ,  vidc  quos  allcgat  Cachcra 
nusfl.  2.jf.primi,&  Gabriel.  n.  2.  Scacclaii.  24.  ubifcptcra  argumcn 
ta  affert,  &n  n.itA  condudlt.    Idque  t  ob  ha$  Rationcs:  quia  fu. 
pct  conditione  extrinfcca  ad  ncgotium  impertinentc,ncque  captam 
neqncagiutum  fuit  iudicium,&illa  oullam  habct  confoimiMtem 
cum  materia  fubicda,  vcl  cum  his,  qu»crantcognofccBda,  dc  dcU- 
bcrandaunde  necfentciitia  conforrais  eftlibello  ,  oecpoteftdic 
cura  de  iberatione  &  cnufac  cognitionc  lara.Scacda  ».2j.  &  fuq,  vj 
dc  Gabricl.  n.  i j.  ubi  puur;  dc  lali  conditionc  debuille  difcuflioncn^ 
faaara  fui/fe  in  iudido,  alias  femcntcntia  dretnulla,  &  Scacciam  n 
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,  cr  Z4.  ^lMd^  "  l'a^^  ^11«  ho.jusmod.  '^^^°«-'» 
commune  habet  cum  iufthia ,  q«^que  ht.ganuum  ^ona  &  ura  « 
ponitludo&  fortun»,  acquod  cjttsmod.  fcntentia haberii debeai 
pctinde,  acfi  a  ftuho  vcl  ebrio  latafuiflct,  qui  carcot  intcllc«u. 

Vide  t  tamcn  Cacheian.  n.^.&$.  qui  n.  <J.^7.  has  rat.e- 
ncs  refpondct: quod fufficlac  principale  negotium  defin.r.,  &  «n  "D- 
tttrolibellofcntentiara  confotroari,  otconderonatlavel  ablolutio 
fiatfupctpetitisinhbcllo.  .  «.  ^  c 

Alij  putant  t  conditionc  huiasmodi  re.caa  fcntcntiaro  far- 
nam  mancte,  Vantius  n.  iij.ubiplurcs  allcgat.  Coouatiaro  f  ep.- 
nioncm  ,  &  quod  fcn.entia  talis  valida  qoidem  fir ,  (ed  iniqua,  ac 
ptoindeper  appellationcm  rcfcindcnda,  tenciVaDtius».  113.  Cachcr. 
n.6.&9.GMlloc.cit.n.  ^.ublait:  quod  in  rem  iud.catam  ttanlcat, 
fi  ab  canon  appcllctur.eo  quod  lata  fit  contra  jus  partis,&:  non  con- 
ftitutioais,Gabricl.».  i.infin.  ficquia  fcotcntla  terroinauir  contro- 
vcruam  abfolvcndo  vel  condemnandorcum  ,  quod  autcro  iniuftc 
dctcrrainavcrit ,  fiindando  eam  fHpei  coaditione  extrinfeca,  hoc 
nontcfpiccie  validuatem,  fcd  iniuftitiam  ,  vide  Scacciaro  »,  27.  & 
hoc  ipfo  confoimero  effe,  dum  abfoluit,  vei  condemnat. 

Ad  hoc  t  adducunt  text.  in  L.  i.ff.  biduum  ff.  quAnio  apptUandum 
Jir,qui  generahtei  &  indiftindc  loquitui  nequc  roagis  de  mtrinfcca, 
quam  cxtrinfeca  condhionc,  &  hoc  ipCo  duro  textus  dicii /t/)p;ff4ri  dt- 
frrre.fentcntia  fineappcllationc  na  ifitet  m  rcra  iudicatam,  videquio 
lefpondcat  Scaccla  ».  2.  4.  ^  5.  6e  quia  aAus  (empci  ita  eft  intwpre- 
tandns,ut  potius  valear,  quam  pctear.    Exquo-f  if-fert  Cach.w.  15. 
fivalct  fententia  fub  conditionc  extrinfua  d^  fototo,  nmh6  raagi? 
valeie  debet  fub  intmftcd,  quamvis  non  ftatim  veiiiat  impknda  poft 
fentcntiam,  cum  ea  ftt  pertinctis  ad  negotiura,  de  quo  «gitur,  &  con 
forraitatem  habcai eum  fubjctSla  matcria,    Etfi  vaict  ilib  excriolc 
ca,infutunm  collata.utiquc  collata  ctiatn  »» tempm  prafens^  vel  ptaetc 
Ettum,  vide  fupra  ».  14. 
49         Exd.Ais  t  ergo  concludit  Gabrlcl.  ».  i.  quod  fcntcntiafub 
conditione  fciri  non  dcbcat,  tamenlaiatcneat,  ut  appellari  debeat, 
L.  uff.  biduumff.  quando  apptliandum. 
50         LIMITATtautcm  FRlMO;nifi fit lata fub  corditio-| 
  oefa!f*,l 
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^rj^STIO  LFIII.  ^jf! 

•ic  ta     tunc  enim  cft  iple  |urc  niilla,  Gabin.  n.  7.  &  dctcfta  falfitaic ^ 
fcnte^ira  ad  can  re  a  a  indiltinae  non  valet ,  ftr  ttxt.  in  Uqui  tejld- 
mtnt0i^  ff  deexcuf  tut.fant.n  u^. 

LIMITAT  t  StCVNDO:  nififitlatafabconditionc  ji 
impotfinih, perffxf.  tnLfm.ff.  qti^fent.ftne app.Vzmivisn.  114.  ubidi 
cit,  qiiod  condiiio  impoiiibii^s  reddat  (enteniiam  i/>/o  fttre  nullam. 
Gab.f».  8.  Gomczr-jr.  rf/i/.  lib.  t.  ti.n^  €7.  verfic.itimtttam.  ubi 
tradf  quod  impoiribiliias  vitiet  fenceniiam  ,  quia  potius  acquipara- 
tnr  contraAui,  quaoi  ult imx  voluntari ,  cum  in  iudiciis  quafi  con- 
trahatur  inter  parres.  Confer  Scacciam  w  44.  Gail.  n.  jS. 

LIMITANT  t  TERTIO:utfententiaf«bconditionc 
rcfolutiva  !ara  fir  tpfo  jurt  nulla,  fi  vidclicct  iudcx  pure  quidcm  con- 
dcnanct  rcu»,  fcd  poft  modntn  fubiungat  conditioncm,  in  cujus  e- 
ventum  fcntentia  efict  rctraftanda ,  quod  intelligcndom  putant  ita 
videliver,ut  conditio  vitietur,  &  fcnientia  tcneat,  Gab.  n.  ^^^&feqq. 
Sed  de  hoc:  an  fcntentiapura  fub  condirionc  rcfolutiva  valcat,  vide 
tpud  Cachcran.  dtcif  i  j^yftr  tot.maximen.  ii.fin.  &  deciftont  i  ^6.  n. 
10.  in  fin.  &  n.  19.  in  fin.  Carpz  def  lo.  n. 

LIMITANTt  CLV  ARTOrnificondirio  apponcrctur[f3 
dccrcto  vcl  fentcntiaEconcerncnti  tdlum  lcgitimum,  quinonrcci 
pit  conditionem  vel  dicni,uti  dccreto  tutdae  vcl  cur«,4r^.  L.actmle 
gitimif  deR.l.  &  L  ficondtti^nalu  ff.de auth.  tut.  Vautius  w.  1 1  y.pcr 
Rationem:  quia  aAus  pecctrer  in  forma,  &  idro  non  valcrcr, 

SiQVARAS  r  decffcaufententia^  conditionalis.Relpon- 
dct  Gall.  n.  it^.  q'iod  pcndeat  ci  evcntu  conditionis ,  &  quod  non- 
dum  pui ifica:a  conditionc  non  fir ,  ncquc  dicaiur  qu<  ad  cfFcflum 
(eotcntia,  &  quod  pendcntc  conditione,  quafi  pro  non  lata  habca- 
tur,  per  Rationc» :  quia  pana  funt  non  hcri:  Sc  fub  conditione  non 
punfica  a  fieri  &  quia  natura  conditionis  cft ,  ut  prius  iraplcatu% 
quameniolu.nncntum,  a«t  ctFe£lus  fcquatur. 

A  qao  I  a  jrcm  rcmpore  appcllandum  fir,  &  an  currat  tempus  55 
decCBdij  ad  appcllafidum  conceffi  a  tcmporc  fcnrenriae  larT,an  vcro 
atempoiccxiftcntis  conditionis^jrd  hoc  RESPONDETVR, 
arca  porcpromulgationiS',  L.  i.  Jf  btduum  ^.ff  quando  apptH.ttxt.  in 
can.  htduumi^.  cauf.  i.q.     ita  ut  fpcaetur  rcropus  latae  fentemiar. 
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57 
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id  Jemoptet  auaotitacem ,  tei  ludica.a^ ,  Gai!. «.  . f.  ub.  a)  am 
rario-em  anncair:  quia  qoando  iudex  fenientiam-rab  .onditione 
ptofe«,fta:imt«cipkgtavatepattci»,&lde©ftaticnq«oqu<:indplt 

curccretempusappellailonis. 

Quid  t  auicm  jutisru.  fifentenua  fub  conditionclata  con- 
demnatus  tempof  e  exiftentis  conditionis  defiet  it  efTc  lub  iurisdi  Aio- 
ne  iudicis,  qai  fentcntiam  tnllt vide  apud  Tutzan.  i,pm.i6S.&  tju 

An  valcat  t  fcntentia  laia  (ub  mo^i»?  vide  apud  Socinuns  Itt. 
(it  fall.  5.Gab.«.  j.Vantium».  fitf.f«w»/«?. 

A  n  t  p«cept«m  ludlcis  prohibitoiium  lab  conditioae  >  apud 

^JE.STIO  LIX. 

an  judex  possit  indigne  fer- 

RE,S1  AB  EiaS  SENTENTIA  APPELLE- 

TUR,  £T  AN  VALEAT  APPELLATIO  IN- 
DETERMINATE  FACTA? 

Summaria« 

I  PufuppefitHm. 
%  Curindigiurirtonfosfttf 
}  ^pptUAttonef  aittdtct  inferure  ntn  funt  impcdieniU  ? 
4  yifpeUatio  nemim  neganda. 
/  obieiHo,  6  folutio. 

7  AptUare  Uut  in  genere  ai  iudicem  (mpetememl 

8  Ratit. 

9  ^n  intra  Aectntmm  deim  dtttrmmari. 

10  Rationts  cur  non. 

1 1  jin  alternativa  affeB^tio  valeat  ? 

VoadtPRIMVM  MEMBRVM  quacftionis  /uppono 
q  iod  iude»,  qui  beae  iaduat,  excrceat  adum  iuftitiae ,  6c  tae 


IQ 
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iiUmapud  DEUMJiaDcat,  qui  veio  roalc  iudicat,  non  lantum 
contia  juftiiiam  p^ctct  >  (ed  ctiatn  patii  lafc  ad  rcftitutioncm 
tcneatur, 

Hoc  t  •t*^'uppoGroindI^ne  ferrcnonpotcft,  fi  vlAusab  cjus 
fentcntia  ad  ferpcriorem  iodicem  appelict.  Nam  vcl  confirmabiiur 
ejus  fentcniia,vchcformabiiur.  In  primocafurcpertabithonoiem; 
In  altcro  non  amittct  mcriiuai  apud  D  E  U  M,  ^  bcne  iudicavit ;  fi 
raale,  hoc  faltcm  oBtinebir,  quod  a  teftttutione  libcrctur ,  damnum 
enim  per  fuperiorcm  iudicem  a  damnificaio  aufcriur^ 

Non  t  ergo  probatur  eorum  opinio,  qui  putant,  apperaiio- 
nc5  abinferioriiudice  omni  modo  imped  endas  efte.  L!cet  cnim 
appellas  accufct  fentciKiam  ejus  quafi  iniuftamr^amcn  fuo  jmc  uicns 
ncroini  facit  iuiurianv ,  L.  nuUus  55-/.  dt  RA  I,  muriarum  i  j.  Jf.  yff.  de 
iniwr:  Appdlatio  dcfcnfionis  (pccieseft,  &nemini  de  ncgantia,  f. 
cum  fpcctalt.  6i.jf.porroext.  deappcUat.  fcd  cuivis  conccdi  ui,&  concc- 
di  dcbct,  ciiam  excomrcunicato  ,  ^'eftnb.n.  6.  C.  deexctpt.  imo  ipfi 
ctiam  diabolo,  fi  cffct  in  itklicio^pf/?  Paru.confti.  if .  adrefolutt^nm  n. 
1 1.  /ifr.  4.  &  Rotam.  decif  itf.  alih  364.  cum  juradamttet.  n.  3.  dtddo  v 
contumac  decif  1  f.altas  201.  tictt  in  caufa  de promat  tn  nou.  Mollc- 
rus  lib  ^.femejlrtum  cap  l]*n^$.&  6. 

Si  t  DICAS  :  iudiccm  fupciioicm  ciiam  caufam  nuU  ta  is 
pofTc  actCDdcie,  uti  feq.  qiidfl.  vidcbiinusr  parum  autem  honorificum 
fiiturum,  fi  dcfedtum  rcpcriat ,  &  proccftum  icfciicris  nullum  pio- 
nuocicr.  R  ES  P.  t  huic  pciiculo  facilc  c  buiarti  pofle  d  ludcxinfc- 
tior,  aJ  qnod  ahas  tcn^tur,  crdirate  procedat,  (k  a  ra:(cripto  juris 
'^on  reccdat ;  &  ficuii  dc  contiahentibus  dici  (i)!et,  ckfiant  cautios 
mercariL,.2.  C.  rfe/mtf.-it^iudkaniibus-dico;  difcant  iauuusptocc- 
dcrc,  6c  iudicarc. 

Ad  ALTERVM  f  M  E  M  B  R  V  M  qu^ftionisRcfpon- 
dcturquod  appellatio  valcat,  etianrfi  iudex  appellacionisnon  cxpii- 
matur^  (cd  in  gencrc  dicarur.  ap^eUo  ad  iuduem  competmem  ,  Miirant. 
infptc  f.  6.inord.  iud.  de  appellat.  n.  1 20.  loan:  Baprifta  Villalob.  com 
mun  opin. Ut.  ^  n,  >  ly  Soarcz.  Ur.A.  n.  100.  Michaei.  Gra!s.  lib,  1.  c 
24.^.i.Gui(lo.  Pap.dtcif  ai6.  n.  ^^.Lancellarp.  2.  dtattent.  c.  uJim. 
51.  ».  izd.&feqq.qwB.  t  in  dubio  iniellig'tur  grararim  fieri ,  vidc 
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Wurmicriim  r.  uu  24.  oh^.  7.  &  poteft  pais  vida  torte  la-Knc  , 
ad  qaecTi  Jebeac  appellare  ,  vel  quia  peregrinus  cft,  vel  qufa  ;udiccs 
plures  ^upcr co  iirigant, qaemajmodum  apud  nos  lis  quondam  mc- 
a,  aa  a  mag  ftraru  quodam  municipaliappcllafio  aid  Dyi^aftam,  vtl 
ad  aalicum  conhlium  fieri  deberct.  Et  licct  aliqui  t  velinr,  inira 
decem  dicsappcl!a:iorj  ptaefixos  certiorati  dcbcre ,  quis  fit  a^^pclla. 
(us,  Vilialob.  \oUxU  n.  117.&  palam  fien,  quis  fitiudcx  provocaius, 
Soaiez  n.  icz.  Lancellot.  ».229.  Ego  t  ramea  multum  (ub(ifto;cum 
quia  appellans  ifitra.  10.  dies  veiiurailiter  ignorare  poteft ,  a i  quem 
appeiiandum  fir ,  $c  fi  ipfe  fcit,  ciiam  iudex  a  q  jo  jam  anie  fcir,  quis 
fitiudexcompetensadq'iem,  acproindc  ceriioratus  certioi.ar!  non 
deber,  eumqutcertns.  ^i.deR>Lin6.L.i  infin.ff.  dc  acl.  empt.  &vcn' 
dtt.  Habet  ctiam  appdlans  m;ijus  Ipatium,  Sc  longius  tcmpus,  ad  in. 
troducendam  fuam  appelJationem,appcl  aiiautem  adhuc  paiu  r  in- 
tercft,  qui  faas  id  iniclligct,  fi  ciiano,  li.hibitio  ,  &  con^puUorialci 
cmanauerit. 

Ana«tem  f  alternativaappellatio  va'eai ,  vide  dccif.  Tholos. 

47r  cum  fua  addittone. 


^AESTIO  LX. 

AN  TUDEX  APPELLATIONIS  CAll 

SAS  NULLITATI8   ATTENDERE  POS 

S1T,ET  NECESSARIO  ATTENDERE 
DEBE AT? 

Summaria. 

I  Ca(hs. 

1  j4n  fententiaftiprioritatis  dtfceptatlo  creditorum  de  ftngulortim  privi 

Ugti4 prAi edere debeat ?  &n.  \  i. 
3  j^n  itidex  nullttates  ex  officto  attendere  posfit  f  4.  parte  non  opponente, 

s  .fi  ex  a^is  de  iif  confitt,  6.  &  quomodoprontimidre  f 

7  afententianuUa  an  appellartposftt  ? 

8  ^n  mtUtta^  nciejfari^  attendt  debeat  ^ 

9  Curnonfcmperf  lo.prdfertim  in  fupnmis  trthimalihiis  ? 


Jn .  aiiia 


G^FARSTIO  LX. 


1N  caufa  t  cdidlali  Joaanius  Frtdcrici  R.&  creditorum  cjus  lata  f uit 
fentcntia  prioritatis  y  a  qua  unus  <fc  altcr  adaulicum  confilium 
Keoburgcnfc  appcllavit,cumquc  jam  in  caufa  conclufa  fallTcr,  rcfc 
rcns  fupcjiedchat  in  punfto  principali  fuura  TOtura  diccrc,c6  quod 
<ieprchcndinct  exa(flis  ,  liquidationcs  quidcm  facflas,  unius  autcm 
praetcnfioncm  altcri  crcditoriadexcipicndum  non  fuiflccommuni- 
xratam,  &tc  crcditores  (jcfjcn  cinanl)cr  noc^  nit  »crfaf)rcn/  adcoque 
i"illam  difceptationcm  creditorum  dc  fingulorum  juribus,  privHc- 
g  i>,  a  :  ptioruaic  (quani  Carf  zjv.^.  i.(onJi.z'i.  def,  2.  rcquint  )non 
prsevjcflule.  Puiavic  proindc ,  cxcocapitc  proccfium  toiuni  nulium 
cfli,  cosq'Tcadhuc  audiri  deberc.  Cum  antcmnullus  creditorum 
licqiTa  11  moveiet ,  Q  U  ^  R  E  B  A  T  U  R,  an  iudcx  t  oft  cio  id 
rtc  idcre  polTet.'  In  thcfi  loqucndofaci:c  eft  ie(pondcrc,qU€)d  iudc^ 
appellacionts  caufas  nullitaris  attcndere  poflit ,  quia  in  caufa  appel- 
lation^s  nnllitas  incidcnter  vcnic,  etfamfi  dcen  nutU  fit  fcif*a  mentio, 
L.  quAdditt  multer  j^uff.faml  heriis,  Vant.tic.  ctrdmquo  nuU.prof  pofn. 
4.  6^7,  »5c  partcs  cnm  nondcducant,  Ma-th.  S:ciA\ai)tdcoffia$tudt 
iuJtb^T*  cap.^.n.  9.  Gail.  x.ohfiiy.  ncc  ul!am  rocntioncm  faciant, 
dammodo  t  ^^'^  ^^'^^^^^^  &  notorie  deprehcndat,  cx  aliqua 
caufafuiffe  in  priori  inftantia  nullitcr  proccfluoi  ,  aut  iudicat«m. 
My iifing.  ccnt.  i .  ehf  20.  ubi  ita  inCamcra  obfcrvatum  tefta:ur,<jfi4W- 
dolis  nondumcontejidtd  erat^  id  cent  5.  ohfcrvdt.^i,  n.  7.  Laqiic  fi  a  (cn- 
tcntia  niilla  fuiflet  fimplicirer  appcHarum  ,  absquc  cxpicffiorc  juris 
diccndi  de  nuilifaie.tunc compeito,quod  fentcatia  in  ctfcdu  fit  rul- 
!a,  iudex  t  pronu^iciabir,  appcHationcra  cfle  iniuftam ,  adxdta  cau- 
sa,  quia  fcntcncia  fucrat  nulia  ,  Srephan./^c.  cit.  rt.  15.  omnccnim 
nullum  cft  iniquu  n,  &  nulia  major  tninftitia  ,  q  ]am  nullitas,unde 
ctian  f  a  dccrcio  nullo  appellari  porcft ,  vide  Vantium  loc.  cit.  n  4. 
wibi/.  42.  S  gism.  Scacria.n  rfej^«r.  c5^ref«rf)c  gl.  14.    i^.w.^^cr  5. 

Ad  A  L  T  E  R  A  M  P  A  R  T  E  M  t  qus:ftionis:  an  iudcx  ap- 
pcllationisnullitaicm  ncccflario  fcmpcr  attcndcrc  dcbcat,&  an  con 
firmarc  aut  rcformare  pofllii  fentcntiam  nul'am.^vidcopini©nesapu(' 
Guid.  Pap.  dectf  294,  ubi  diflciic ,  a'i  fentcntia  qua?  nulla  cft  ,  poflit 
pcr  a^*am  fentc.uiam  ronfinrari :  Cottam  inmemrab  u.  creditorfuct 
efi!  df^rinere  (nWrr.  C\  :vMi      \\t qiiod  non  dcbeat  rcvocari  captur 

Zzj  pcrfora:. 
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II 


3^3  ^jEsrto  LX. 

^eifana:,  lice:  non  ritc  tadn,  q  iando  conltat  de  dclidc:,  &  iicia.ii 
l  ilcapiendus;  ide  Dque  in  iniiiiinione  \x\  poireilioncnn  non  rire  fa- 
<3a,  qaojn  n  debeat  rcvocari,  quando  conftat,  qaod  dencvo  clTl\ 
concedcnria)  Ltf,  Ca:larcm  Riigine!l.  rfe^/)/)^//.  JjCiu^/.  \^ui.n.  35. 
ibi  vultrquod  f  I^^dcx  appe!!ationis  debcai  ablolvcre  abfolvcndum, 
5:  condemnarccondeninandan^vr^on  aacntinallita^e  proccffus,  & 
hancopinionem  refert  cflc  fandam,  arquafn  &  valdchoneftatn  ,c6 
quodparcar  fumptibus,  &  abbfcviet  lites;  Idem  ibtdcm ff  poterit 
hanc  Ratioacm  repctit :  quod  noncaiivcniai  fub  p:ac:extu  nullitatis 
totum  caufae  proceflum  Inbvcrtcie  nr.agnisrumptibui.  &  laboribus 
fabricarum,  &  caufam  ad  primum  ftatum  reduccrc. 

Idquc  aitf  idque  poiiffimum  ptocedere  infupremis  tribunali- 
bus,inquibus  nulliratcsproceflus  non  confiderantur^  Vndcetiam 
Mynfing,  cent^  j. ^bf  27.  tradit,  in  Camcr^,, fi  poffic  conilai  c  dc  mcri- 
cis  caufe  principa  is ,  Sc  dc  veritate  cegnoJci ,  ur  qnia  partivim  jura 
funt  cUra,  non  attcndi na!Iita:cm  commillam  in  ptoceflu. fcd  dc  me- 
ritis  canfe  dcfinirinihilominus^idq;  expreflmhaberi  in  oidinat  Ca- 
merac,idem       ^.^t/^^j.ubialiquot  hmitaciooes  rcfecr.  PluresRii 
ginelltts /  conclufioprdtdia^ ,  GaiL  i.  ohf.  127. ».  j,  drfeqq,  Plura  dc  hac 
materia  vidcapudVant.rfe ^«///^4/^ fcntentiA  rub.qualittrfententU&prO' 
cejfw  n.  125.  dt  132./.  805./.  hisetentmfSu.  u.  quod  iud(x  fecundjt  inpan" 
ttA.  lafpcdct  autcm  ad  hyporhefin  acccdendo  qaod  «hd  conflidtum 
iftiimatiiner,nonfcmpcEin  edi<Sbaliproceflucrcdiroies,  difccpra- 
tionibus  iftls  funtdcfatigandi ,  fcd  iadici  ipfl  qunndoqueincumbit, 
in  jura  crcditorum  famraarie  inquireie,  totumqne  ncgotium  pcnfl 
tare,  prxfertim  iacaufis  rufticorum,in  quibus  non  tamum  commo- 
^di  fperandum.quantum  per  talcs  difccptationcs  pro  obtinenda  prio- 
4itacc  eipendendtim  cfler.  Carpzovius /<?f.nr  def  2.  w.  j^.o-  6.  luxta 
hancdecifioncm  in  utroqne  menibro  quarflionis  iudicatun^  fuitf. 
hUrtij  in  caufa  Bencdidi  (gpatt molitoris  in  Wcihcring  contra  Clc- 
mentcm^cjmai)r  colomim  im  55?o^  cum  appcllatio 
fierct  ton  txtttianb^c^tamvf  an  &<n 
4^offrat|j. 


DECAS  VII. 

In  materia 
FRocEssas  criminalis. 


/ 


J^ifAlSTIO  LXl 

am  denunciatio  pro  ACCU- 

SATIONE,  ET  DENUNCl  ATOR  PKO  AC- 
CUSATORE  HABENDUSJ 

Summaria. 

I  Ophtio  affimdttV4i 
5  Opinio  negatiya,  6* 

7  Diferentia  inter  accufationem  &  denunctatmenty    5  •  i  o« 
11  Anfit  dtfferentia  quoad  petuionm  &  conclufioneni,  11. 13» 
14  An  fit  differentia  inter  dmunciationem  &  tnciutfitionetn  ?  15» 
16  RefponfioadcQntraria^  ly. 
18  Conclufto. 

NOn  t  dcfunt  cx  Do5:oribus,  qui  ad  quaftionem  noftram  (5m- 
plicitcr  aff.rmaxive  Refpondent,  &:  ad  hoc  allegant  icxtum  in 
L.cumpatronum  i.tf".  dejurepatronat:  obi  exprefse  caveatur  ,  quod 
quinomcn  dctulif»accufare  videaiur,  Faiinac.    16.  n  17. 

Idquc  t  cttcndunt,  five  de  procedu,  five  de  eftedlu  loquamui 
Rosbach. in  procefi.  mmin.  cap.  ii.n.i.  ubi  ttadit ,  quod  denuncia- 
tor,  qui  ratiofic  oftici j  ad  dcnunciandum  non  tenetnr ,  fit  ad  infti: 
accufatocis,  ita  Ut  debeat  afliftetc  denunciationi ,  ficut  accufajor  ac- 
cufationifiix,  itf.  qaod  in  talibus  denunciantibus  denunciatio 
pliis  fapiataccufationem  ,  quam  inquifitionena ,  itautdenuDciatio 
nomine  &c  efFc€kuab  accufatione  non  diffeiat. 

Similiter  f  iigidius Boflius  ttt.dedenunciation.  n.  i.cumaliis 
quibusdacn  dicir,qu6d  cnodus  proccdendi  per  denunciatlonem  fun 
det  prtceflum  ordinarium,  &  dcnunciator  fiat  acculater.  Similj- 
ter  t  quod  accufationis  &  delatioRis  cfFc<aus  quoad  del  ftt  punitio- 
ncm  «nus  &  ideni  fit ,  deducit  cx  I.  r .  in  fin.  ff.  qued  qutsquejuris  &  L. 
I»  vel  docetur.  ne  quis  eum  quiin  jus  vocat.fsLiw^.  d.q.i6  w.i^.ubi 
propterca ipferr, idem  iudicandura  dc  rali  denuncu  Oie,  ficut  deac- 

_    cuacore, 
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cuu  oic,  ^uoii  aQie  iplum  queque  iradldir  lul.  Clarus  %^pn.  q.  7.  tn 
fin.  quod  racione  calumnise  condemnandus  fir  ur  accufator. 

Conirariuro  t  aurcm  ,  &  quod  dcnunciator  noB  fu  ad  inftar 
accu^atoris,  apparct  prim6cxipsa  diverfitare  noroinis,  qas  arguir 
di  verfitaiem  rcrum  ,  l.fitdcmy.C.  dt  C9du'tll.l.6.ff.  de  ttfiam.tnt 
Cdfi  Tufib^D  ancluf.  p^.&quod  accBrator publiceprodcat,&de- 
linqueutcm  pa*aro  in  tudicio  accuftr:  denunciator  autcra  claro  5u- 
diccm  iRformct,  &  io  fecrcto id,  quod  fcit> iodicet.  Quoad  proccf- 
fiira  t  autcro  faJfuro  elle,  quod  al>qui  dicunt,&  modaro  procedcndi 
per  denunciationero^iion  clTe  rooduro  feparaium  ab  iiqnifitione, 
tradit  Carpzovius p.  j,  crimin.  q.  xoS.Ht  54.  &  refte :  nam  in  accufa- 
tione  t  procedi  folet  ordinario  modo,  uli  in  caufis  civilibus,  oblaio 
libello,  fafta  litis  contcftationc,  probaiionc,  rcprobatione  ,  donec 
fcntentia  feratur,  idcm  Carpzovius^.  ^.q.  icj.n.  i$.&i7.  alitet  fe 
rcs  t  habet  in  denunciantc,  qui  nihil  horum  faccrc  lenctur ,  ne  qui- 
dcm  libcllum  edere  ,  Roshach.  l  c.  u.n.i  fed  denHnclationenr. 
fimplfciter  infcriptis  offcrrc,  lul.  Clar,§»/.q.  7.  n.  ir.  &  indici  viait! 
aperire,  ad  inquircndum  cx  officio,,  Clarus  loc.  (tt.  n.  2.  infin.  Carpz, 
i.q.  103.«.  i6.&cd.q.  108. w.  54.ulieriusaa(cm  nihilfaccrc  tenetur, 
fediudici  faciendum  relinquit,  cuiuspartesfunt,  inquirerede  deli- 
examinando  teftcs  io  dcnunciarione  nominatos>  &  alios^i  (^i- 
bus  vcritas  habcri  potcft,  Clar.  hc.  cit.  n.  i  o.  Cum  quo  t  concor» 
dat  Darahaudcrius  frax,  crim.  cAp.  6.  de  dinuncidtion.  n.  xo.  ubi 
hoc  inrcr  accu/atorem  &  dcnunciatorem  iotercfTc  (cribir,quod  accu- 
fator  infcribcrc  fe  cogarur,  accufarJonem  fuani  probarc,  fiico  aflTiftf- 
re,iudiciuro  intcrdum  fuis  fiimptibus  profequi.  Denunciator  t 
vcro  nlhll  horum  pi«cftarc  cogatur  fed  duntaxat  obligetur,  oftenderc 
ca,  quae  dc  illo  criraiiic  novir^  aiquc  cuaro  oorainar c  icftcs crirainis 
huiusraodi  cenfciosw 

Etquamvis  f  quoad  hoc  vldeatur  inter accufatorcm  &  dcnun- 
ciatorcro  aliqua  conforraitas,  quod  cdar^  il  c  non  opus  habeat  for 
,  marcaliquam  conclufioncra  velpetiiioncm  ,  Wefcnb.  n.  ii.ff.dcac- 
tufdtion.  fcd  fola  cjos  narraiio,  absquc  omni  peiirionc  &  conclufio- 
nc,  adraittatiir,  Gail.  i .  obf  i6.n.i9.&  t^.  negari  t  tamcn  non  po 
tcft,  qiiin  accufator  faltem  iudicisofficiuro  in  cognofccndo  &  iudi- 


Aaa 


cando 


STIO  LXI, 


«3 
'5 


etPrcluradic.inlibelloaccuracorio  concluUonca.  ponendam, 

?end3m  ,  quam  Lex  ipfa  pr:t(ctibit.  atque  detetaimat.  tta  vidcheet, 
r<leliau.Sofficio  iaSicis  puniarur.    In  t 
defcrensabsquetaliimploratione&petinoncdctert  ,  &  dcl,aam 
cumindiciisfoluramodo  maglfttatuifaggcnt,  pcr  tradiia  Gregor. 

Ex  quo  t  deducitur,  quod  dcDunciauo  propius  acccdat  ad  in- 
n  liruioncm,  &  quod  nihil  aliud  operetur ,  nifi  q»iod  fuccedat  loco 
dstFa  -nationis.vclqacrclrc,  Hc  ficapctJat  viaraiudici,ad  inqoircndum 
cxofFiciocontraaliqiiem,  Carpz.  d.q.  lo^.n.  }6.&d,q.ioi.  n.  54. 
ubi  tt.  fiq.  pra:iudicium  aJferr.  Quod  t  adnoitti  potdt,  quaudo  lu- 
dexprocedit  pcr  inquifitioncra  proptet  dcnunciationem  ,  fecusfi 
ptocedat  fuper  denunciatione,  ptoui  loquitur  Ma^car.  concl.  507.M.9. 

Ncque  t  hi$  obftat  textus in  L. cum patrenum  §.  i.f.  dejur.fatro». 
fup. »;  I.  a  Faiinacio  allegatus,  nam  talis  tcxtus neque  fub  iito  titulo, 
nequcfubalioin/  tcperitur,  &  texiu$iB  L.  cumpatronus  zi.  $.  i.fdt 
oper.  libert  nihil  firaile  cootinet:  neque  textus  fup  n.  4.  a  Faiinacio 
allcgati  plus  dicunt ,  quam  quod  vetba  cum  effcdu  fint  accipicnda. 
Si  t  autcm  alius  tcxtus  habct,  quod  is  ,  qui  nomea  dctulit,  accafaffe 
videatur  ?  Refpondcti  poteft:  vetbum  pidetur  cflc  notam  improprie- 
tatis,  &  id,  quod  vidctat  talc,  non  efle  tale,  pct  ttadita  Gaihj  z.  obfer. 


1% 


n.n.  4. 


Ex  qulbus  t  p^-i^ct  rerponfioadqu2cft5oncro,qu6ddcnuQciator 
pro  accuratorc  non  fu  habcndus. 

Jil^VMSTIO  LXIL 

Utrum  is,  qui  ob  rem  alteri 

ablatam,  ipfiquercftituendam  pa^flus  eft,fit 

protersa  infamis,  uc  ccrtium  dcfcrrc,vcl  dcnun- 
darc  non  poflit  2  


Suraniaria. 


Summaria. 

I  Cdfus^2.qudftio&refpon{i§. 

3  Pdflus  qUando fiat  infamy  f 

4  tnfames  dtnunctau  fosfint  ?  5^ 

QUidara  t  delatus  cxcepit  contra  defatorem,  quod  eflct infamls, 
ac  proinde  ipfum  defccre  non  potucrit ,  eo  quod  ncc  accufare 
poffic,  arg.  conflitmmus  3.^.5.  itjfawcs.  6.q.i.  Rosbach^Mx.  crtmx. 
8.  n.  16. 

Quan-ebarur  t  ipfius  dclatio  proptcrea  reijcicnda/  Refpon- 
ftm  fuir^quod  non. 

Quamvis  t  enim  non  tantum  condcmnatus,  fed  etiam  paftus 
defurto  infamisfiar,  L.  i.  §.  quifurtt.  1.4.  §  fin.ffjt  his  quinot.  infam, 
id  tamen  tunc  raruum  proccdir,  quando  capto  iuduio  ,  &  polt  li- 
icm  comcftarafo  paauseft,  L./?rm  14.  jf.  rorf.fecus^fi  ante :  tunc 
enim  tranfigcrc  poccft ,  L.  poft  dtctftoncm  i C.dtfaii.  L.  inttrdHm  5  d. 
^.^.ftod  L.fitsbny.^.  quddam  uL.fiunwij.  paila, 4,  fdcpacl. 
^tfn.$.&tbt  BachovitfiU.damnjtHS  ff.dthtsqutnotantHr  tnfam.  vic!c 
quacfcrtpfi  adlongumin  tradtatu  dc  Advocatis  ttt,  H.dc  wlanh  ».  45, 
ufqutadn.  $6» 

Deinde  I  Itce:  infamcspublicc  &  fofcnm'rer  accufatc  non  pof^ 
fint,  per  ttxt.  m  L.  4.  L.  8.  ff.  dt aaufat^  ^amen  denunciare  pofiunijal. 
Clar.  q.  j.n.  u  eoquod  dcaunciarcpoffit  eriam  is ,  qui  accufare 
nequir,Vena:or.  in  Analys  tur.  Ponttftit  dtaccufat.  qusft.qui  tudtctalu 
Confcr  quaelcripfi^//r/.  Tracl.ttt.  8.». 

Neqac  t  his  obftat ,  quod  fcfibir  Dai«ha'jdcrius  tn prdx.  crtm. 
cap.  6  de  dtnunuat,  infaraem  infamia  juris  &  fa6ti  ad  cknunciandura 
nonadiiiuri^ic^quc  p^t  ttxt.inc^  t.  txt.dt  accufat.  Namquiadidta 
Doaorum  lum  intcliigeadafecBndum  textus,quos  al  egant,  Ivfynf 
ctnt.  5.  obf  6  J.  n.  6^  &c  d.  1. dc  accufatione  &  accufaro  loquitur ,  & 
plas  non  dicir,  quara  quod  far^gandus  non  fir  accufarus,  fi  Icgitimus 

non  fu  accttlaror,n&aniK(tum  evadir,  cx  eoinpropofiio, 
nihil  probari» 
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^MSTIO  LXIIL 

AN  DELATOR,VEL  DENUNCIA- 
TOR  DURANTE  INQUISITIONB  ARRE- 
STARI  POSSIT? 

Summaria< 

I  Ct/«5, 2.  qu4't9  &  refponfio.  ^ 
3  yiccufitor oUm  in  camertbus  ftare  dehebat,  4.  hodte  cauttonimfnfld' 
^      re  dcbety  f .  &quaUm  ?  .  quid  caveat  ? 

7  jiccufationis  proceffus  quandoformari  dtcatur  f 

8  soluttoprimiadverfiargumnti^^.fecundi,  lo.tortij.iu 

(^Um  qaldara  dclatot  fead  probandam  obtuUffet ,  vcl  ab  fufpid- 
ly  oncm  calumniac  denunciatioricm  fuam  pr^equi  iuffus  effer,  dc 
latus,  duiantc  proceflTuipfum  arreftari  defideravit ,  qui  inftanicr  rc- 
laxari  pctiir,  &c  cautionis  loco  omnia  fuabona  obtalit,  arterens,  tc. 
ftcs  a  fc  produccndos  hac  rationc  a  vcritatc  contra  delatum  dicenda 
abfterrcri,fequea  conquirendis  pluribus  leftibus  &  probationibus 
impcdirl»    Quxrcbatur  t  an  eflct  relaxandui ?  vidcri  potcrat^qaoc 
non,  pcrtradita  Farinac.  q.  16.  w.  31.  ubi  fcribit;  quod  in  cafu,  in  quo 
accufator  five  ante  fententiam,  five  poft,  de  calumnia  reconvcnitur, 
SfC  reacculatur  ab  accufato, fi  iudicium  calumnise  aliquod  (uiricicns 
ad  capturam  praecedat ,  tunc  ipfe  etiatn  debeat  in  carccribus  lema 
nerc,pcr  Rationcm,  quia  traftatur  dc  pcriculo  vii«  accufatoris,  fi 
cutaccufati,  proptcr  pcrnara  ,  qua:  detedla  calumnia  calumniacori 
infl«gcnda  venit.  Hoc  tamen  non  atteoto  conirarium  refpondi. 

Quamviscnim  t  olimaccufator  dcbucrit  ftarc  in  carccribut, 
doncc  probaret,  Sc  cau(a  pcr  fcntcntiam  tcrminarctur,  per  L  fin.  C. 
de  accufat.  1. 1.  ubi  DS.C.  di  exhtb.  reis.  quuquU  i.q.l.  cap.fin.  j*^.  9. 
idtamcn  Carolus  V.  Imp.  cmcadavit  ,  utt  noi^^i in  Commentario  ad 
Carohn.  art.ii^n.  i.e^/r9i&  voluir,  utaccufator  cuftodix  tiadeic* 
tur,  t  dopcc  ca jtionem  pracftaret  de  profequcncia  lite,  &  accufatio- 

ne,  vel 


nc^  vel  dcfcccri^  de  telarcicnd^  iniurii,  &  daemnis  &  expcnfis^Wr^ 
/iwt.  mparatit. ».  u.  ff.de  dCiUfit.  &  qnidcoi  t  caarioncm  fQfficicntcm 
pro  graviiate  caali»  &  qaali;ate  utciasqac  tacn  accurantrs,  qiiara  ac- 
cufati,  L.ficui.  7*  (Uaccufdt.  t.  ^  C.  qHtdCCttfdt.  non  fofs.  Treut- 
lcr.  voi  I.  ^ii/lji.ffc^i.  3.i/Mi,  Hippolyt;  dcMar(iL/)fix.^riw:$.  dtli^ 
gontm  n,  io%. 

Hoc  autcm  "f  cavcrc  iuflSc »  quod  (i  crimcn  obicftum,  vcl  ejus 
!egitin:u  &  fuftidcntia  indicia  nonita  probaverit,  ut  iadcx&cjus 
aQelTorcs,  TelJaltcmmajorpars  eomm  acquiefccrct ,  &profufficN 
cnri  iudicarct,  vcl  alias  in  cauia  dcficcrct,  aut  fuccumberct,  lunc  om- 
nes  cxpcnfas  refandcre ,  &  reo  rationc  damni  &  iniurlae  (at  sfaccrc 
vclit,  uti  pluribus  oftendi  dd  d.  art.  U  W.7.&  tradit  lul.  Clarus  ^.fin. 
q.  iZ.n.  2,Thomas  McLgQt confiU  crim.  13, ii.  10.^^29, 

Verum  f  quoniam  in  propofito  non  verfabamur  in  proceflli 
accu&tionts  (qui  tunc  formari  dicitur ,  quando quis  palam  In  iudi- 
cium  predir,&  indar  adionis  alium  crimiQisrcvm  dcfcrt,(itcm  fo- 
nnitcr  profcqucndo,  &  rcumad  vtBdiAara  pocnaroquc  publicam 
ofcendo,  mi  tcadic  Grcgor.  Tholo(anas  w^.  7.  n.  i«&  noravi  in 
Summa  Crimindl.  cap.  2.  2. )  fcd  tflntummodo  in  procelTu  denun« 
ciationis,  vcl  ad  fummam  in  proceili:  cz  atroquc  mtxto,  putabara  la 
his  tcrminis ,  8c  nifi  aliac  gra viorcs  circuraftantiac  forfan  concurrc 
rcnr,  faificcrc,  ut  prarftarct  caacioncm  defc  fiftendo  torics,quotic5 
vocabitur,  &  fe  fubraittcndo,  fatisfacicndoque  fcntcntiappoft  hac 
publicandae,pcrea  quac  fcripfiad  ^rf.iz.  Carolmn.  13.  pracfcrrim  quod 
reodeIa:o  proptcr  impataca  dclida,  Jicctproba^a  fuiflcnt,  nullagra- 
vis  pocna  iraminuiflct,  arg.  eorum,  quae  tradit  Farinac.    16,  n.  31. 

Neque  t  Mc  movtt  P  R  I M  O,  quod  diccrccur,cam,  qui  pro 
vocatadiudicium,  proba  iones  faas  nonprimumpararc,fcdpaca 
cas  habere  dcberc ,      \%C.de advoc.  dtverf  iud.  Namprarterquam 
quo  Ihocln  J.L.  i.  nonliabeacur.fcdiu  L.  qui accufdre    C.  deedcndo 
texrusiftcexprcfse  de  accufa^^erc,  &  nondcdcnanciacorcloqaitur, 
&  non  prohibcr.qao  minus  aliquis  durance iudicio  depluribus  pro 
barionibusprofpiccie,  fcd  hocranium,  quodab  adverlario ,  6c  dc 
dorao  rei  tela  famere  oon  dcbcat. 

Ncc  t  movitS  E  C  U  N  DO;qa6J  rcmcrarium  putarcrar,ptlu$ 
Xa  a3    aliquem 


^(t  ^fJESTlO  Lxiir.   

Nihil  cnim  impedir,  cum ,  qui  aliquo  modo  ad  ludicium  infti udtujr 
venir,  durantc  co  Idc  magis  inftruerc  :  prafcrtim  in  dcnunciantc, 
quj  abinitio  voluit  iudici  tantum  pro  formanda  inquil.tidnis  pro- 
ceflruindiciafuggererc^adplusautcmiuxta  communcm  ufum  ad- 
ftringi  non  poteft  ,  tefre  Claro  loc.  cit.  n  lo.  vide  inha  qu^JL  c .  )  & 
poftcaiuffusfuit,  fuggcftioncs  fuasformalitcr  probarc,  ad  quod  no- 
vum  &  inopinatum  cmcrgcns  utiquc  dcbuit  fr fe  magis  pra parare^  ^ 

Nec  rae  t  movit  T  E  R  T I O:  quod  timcrctur  fuborratio tcfti. 
um,  fi  Cux  libcrtati  dcnuncians  relinqucrctur-  Quia  iuramcntum-», 
quodtcftibusimponitur,omnem  fiDiftramfufpicioncm  tollit :  &  nc- 
mopnr(umitur,fic  immcmor  falutisfuar,utfalfumdicat.  Prxfumcn- 
dum  itaquc  fuir,  unumquemq^teftium^rcmoto  ncmpe  proprio  cuius- 
^uc  intcrcflc,  dix2arum  eflc  vcritatcm- 

Acccdit :  quodf  fi  haec  vanafufpicio  aliquid  valcrct,  neque  ac. 
Cufator,  nequc  accufatus  fuae  libcrtati  unquam  relinquendus ,  &  ad 
cautioncm  admittcndus  cflct,  quia  hic  maiorcm  caufam  habet,tcftcs 
fubornandi,  &  fefe  a  pcricula  (alvandi,  ut  merito  intcr  accuiatorem 
&  rcum  obfervari  fimilitudu^  ncc  uni  prae  alio  faveri  dcbcrct- 


SUJESTIO  Lxm 

AD  QUEM  SPECTENT  SllMPTUS 
ALlMfiNTATIONIS  ARRE8TAT1 

VEL INCARCERATU 

Summana» 

t  Ai  eum ,  cujui  rog^rtt  mejlum  failuint. 
z  Qiiid  dejure  Bavarico  f 
}  Qutd,  de  obfervatiene  Saxonica  ?  &  feqq^ 
6  Quidfi  crtditor petat  arrejiari  debttorem  l 

\  DhocRESPONDETUR,fi quis t ad petitioncm alterius 
pL  cuitodiae  rraditiis  fucrir,  &  hbi  ip(i  fuinptus  (uppediiare  nequit, 

  zquucn 


C^ASriO  LXIf\ 

.Tquiim  eft  Itiinptus  ab  advcifario,  cuius  rogatu  locnrccratui»  (^vcl  Ar- 
relaiuO  cft,  prxll.lci,  quoniam  adhuac,onus  alimcntandi  rcdir,  fi 
caftod:x  traditus  fibi  ipfilafficeic  ncquir,  \C'crenbec.  n.  3.  mfm.g.  dt 
po(lu!a)2d,  Rosbacli. prax.  civil. iu.  dc  ^dmat.  1 8,  13.  de  quo  fcripfi 
^ad  QircUrL  arr.  47.  w.  43, 

De  jure  t  Bavacico  Sc  Palatino  fiqais  mnlcfaftorf  m  capj  dcfi- 
Jcia",  &  iuftitiaiTi  implorat,  orcniaquc  prailhu,  qua:iudicij  racio  & 
c^niuetudo  exigir,  fumpiibus  implorantis  alenduscft:  fiautcmno- 
ce:  s  repcritur,  &  panitur,Pxinceps  fumptus  iudicij  fuftiner.  Simili- 
tci  C\  reus  cxofticioapprchenJkur ,  runcin  co  dcjincndo  <?<rpunion- 
do  Ptir.cepsfuraprus  labminirtrat,p  4.  art.  i.  fcCT crf (amil ianMfretJ^ 
^dft  S  quis  aiucm  rcus  repcnus  gratinmaPrincipcimpcrravcrir , 
lunc  is  iplc,  qi:i  dimitiitur,  vcl  Princeps,  ftmprus  alimcntationis  lol- 
verc  tenetur,  non  vcro  is,qui  incarcerari  fecir* 

Cum  hls  f  concordanr  quae  fcribit  Carpzovius  p.  j.  crmm.  q. 
138.».  20.  21.  22,  Incarceraros  r^s  nonmodo  cxpenlas  iudicialcs 
pr.Tftarc  ,  fcd  &  fibi  ipfis  de  \iSt\i  aliisquc  ncccfiariis  profpiccrc,  ac 
providere  ttncri,  pcr  ca,  quac  tradit  Paris  dc  putco  in  tract.  €j)id.  verb. 
ar.  carcirMus.M.^Xih.  Colct.  dt  procefs.  execut.  p.  ycap.  6.  n.  106.  &p.i. 
dectf  281.  Dan.  Moilcr.  lib.  i.  Sewtjl.  3 

Quod  t  fi  vero  tahs  fitinopia  captivi,  quod  non  habcar,unde 
fc  cxhibeat,fi  quidcm  iudcx  rcum  pcr  (e  &  proprio  motu  carceravit, 
ci  \i6\us  cft  admioiftrandus  cx  pubhco,  L.  iudices  ibi:  viclualcm  fubjlan- 
iiam  non  bsheutthus  factaiit  mimpari  C.  de  Ef  ifcop.  audicnt.  Nw/.  £§er. 
dH%f]o].n.  2. 

Ad  inftantiara  t  vcro  ahcrlas  ptivatt  inc:irceratus,qui  ipfe  non 
habct,cx  nuo  alimcntctur,  cx  hibenduscft,  pcr  carcerari  facicntcm, 
Fdin.  in  cap.  i. ».  9.  ext.  de  ItbcU.  oblat.  &  in  cap.  ex  rtfcript.  in  fin  dejur. 
Matth.  Colcr.  dtil.  part.  2.  dectf.  i%i.n.i.&  deprocefs.^execut.  d^cl.  cap.6. 
n.  106.  Hxcque  in  pradlica  foii  Saxonici  ita  obfcrvari. 

Quis  t  autem  fumprus fcrat,  fi  quis  pctat  in  carccrari  fuum  dc- 
bitorcm  !  dcclaravi  tn patroctn.  debit.  decad.  uq.yn, 

yO.T^.&feqq. 


^JE.STIO  LXIA 
AN  DENUNCIANS  COGIPOSSIT 

ADCRIMEN  DELATUM  PROBANDUM, 
ET  IN  JUDICIO  CONTRA  DELATUM 
PROCEDENDUM? 


Summana. 


f  Hatio  duhitandi. 


X 


OpintQ  Mafcardiy  Tarinacij^Cldri^ 
j  ContraridDambaudcrq. 
4  Praflicay$. 

6  Diftinllio^. 

7  Rejponfto  adcontrariaiS^ 
3  ILefoluti^ 

Vlderi  t  peffei  quod  fic,  idquc  per  icju  in  l.  ab  actufattoru  §. 
ff.  ad  SC^rurpil  ubi  nunciatores ,  qui  pcr  rioioria  iodicia  pio- 
dunr,.  nototiis  fuis  alliftereiubentur^hoc  e(l,  qui  n^ag^ftratui  deltAa 
indicant,  quaii  certiselogiis 8c  nacoriis  aigumentisdeprehcDfk ,  uci 
cxplicat  Wefenb. ».  9.  jf.  eod.  tit. 

Ad  idcm  f  adducirur  textus  in  L,  Divus  6.  ff.de  cuflod.  reor.  Ex 
quibusdeducit  MaTcard..  concluf  fo6.  rf.  u  &c  Farinac.  q..i6.tK  169 
qaoddenunciatoresdcbcant  probaieid^quod  denunciant ,  prstfer. 
ttm  (1  finr  privati,  Sc  fpontc  crinFiina  denuncient, iecus  flex  necedita* 
te,  vel  dcbito  officif,  tunc  enim  fufrtccrc  putatu  >  tedes  dedeli6):o  in« 
forroatos  nominare,  Coocordat  lul.  Clarus  ^.fin.q.  7.  ».  lo» 

Contrariumt  autem,  quod  denunciator  non  cogarur  denun 
ciationem fuatn  probare^nec  dTco  alliftere^ncquelitem  (uis  profequi 
funptibus^fed  duntaxat  obligetur  cflcndcreea»quac  deillo  criroine 
novit>  atqueetiam  nominaieteftes  criminis  huiusmodi  confcioSi 
traditDamhanderius^Mx.  (n;if  cap-.  6.  de  denurtaat.  rL  tq. 

Qu6  t  faciam  (ccipta  aMarcardo  1,  concluf  jo6.  n.  1.  quid  de 
confuetudiac dcngnciator  non  teneatnr  prcbare ,  quod  df  nunciat. 


fed 


^UjtSIIO  LXV. 


m 


fcdfoluinnoniipa.cftiumdafeiudui.  S.aiiliicr  i  lul.C  aius^  7. 
».  10.  cxprefsc  referr,  licer  it  ]urt  ( (ccui  duni  ip(un>  )  ^<^"^J^ciator 
ctr  catur  probare  ,  vcja  c^Te ,  quae  in  fua  dcnunciatlonc  contincnrur ; 
tjamcn  commurem  uium  &  praHium  hoc  non  admittcrc,  fcd  fufficc 
rc,  quod  nomina  teftiuro,  vcl  nomina  corum ,  a  quibus  id  intcllcxit, 
iudici  aperiar. 

Illa  tdiftinaiomag^stolerarepcfTct,  quaratradit  Manard.  rf. 
ccncl.$o6.n.^.quod i probarione  dcnunciator  libcretuf /1  fum'in  du- 
blo ,  ipium  carere  dolo,  fccus  C\  dc  illius  calumnia,vel  dolo  conftcr. 

Nequc  hls  t  obftat  ttxt.  in  d.  L.  6,  ^.  i.  ff.adSC.  rurpil.  Ex  quo 
lolias  Clarus  d.  q.  7.  ».  10.  d#ducit ;  quod  dcnunciator  dejure  fifipto 
teoeatur  probare,  vciaeffc  ea  ,  qux  in  fua  dcnunciaiioT^e  concinen- 
tur.  Nam  textus  ille  nih.l  de  probationc  dicit, fcd  dc  hoc  tantum  , 
quod  magiftrarui  fuls  illis  argumcntis  in  inq'iifitione  afliftcrc  cogii- 
inu\(rcfcnb.n.^.dT.adSC.rurpiL  Vndciadex plerumq ic  mandar 
ipdmet  dcnuncianti,  ut  roclius  (cfc  informet,  Lil.  C!ar.  d  n.  10.  injin. 

Minus  t  facit  ad  propofirum  d.  Ltx  DivM  6.ff,  decujlod.reor.  ur 
cuilibct  infpicienti  pa^cbit:  ncq;  coira  in  termiiiis  hoc  dicir,  ad  qaod 
a  Dd.  al!egatar,neqac  ciiam  rcde  argumentum  ex  ca  ad  id  ft.ibilicn- 
dum  ducitur. 

Ex  ^  qaibus  patet  Rcfponfio  ad  quacftionem  ,  quo  i  dcruncia- 
tor  ad  pa^am  proceciendura  contra  dcnunciatum  ,  &  ptobaadum 
deli(5kfim  regularicer  nou  fit  uigcndus. 


Utmm  delatus  pofsit  duran- 

te  denunciationis  proceflu  quaeftioncm  ca- 
lumnismovsre,  eaqne  (imul  cadcm  fcateatid 
dcbeat  tcrminari  ? 

Summaria. 


^rjESTlO  LXr/. 


5  RatiVpro  affirmativa^  rcconvtntionis  natura. 

6  Ratio pro  mgativh.  rtconventio  an  lacum  babeat  mmminaUhtnf 

7  i.Rationesdub. 

9  Refporfto  ajjirmativa. 
j  I  y^/i  tn procejfu  denumiatmis  ? 

10  Raonvcntiotnquafarteiudicijfadenda? 

1 1  ^n  calummator po<fit  in  eodem  tudiuo  condmnari  f  4n  ver^  optis  noyo 

procefu?  13. 

14  St  in  eodem,  ieUtori  novM  terminus  tndulgendw^  15. 1 6i 

CUm  t  dthtor  quidam  delatoniulca  dcliila  imputaflct,&  proba* 
re  iuflus  onusprobandiin  fc,  difficultcr  quidcm  fufcepiflet,  pa- 
f  umquc  probaflet,  dclatus  in  unoaltcroque  produflo  pctiit  delaro- 
!  rcm  rationc  calumniae,  damnorunj,  intcrcircj  &  cxpenfariim-,  con- 
dcmnari* 

Quamvis  t  autcm  ci  non  oblcure  fignificarctur,  mag:^  expedi- 
rccalumniaequxflioncminfinemufquciudicij  rcfcrvaii,  dcnccap. 
paxcrct,  in  quibus  pundlisabfolvendus,  &in  qiiibuscondemnandus 
cflct :  morcratamen  non  geflit,  nequequxlHcnemilhm  in  pcculia- 
rcm  proccflum  refcrvare  voluit,  fed  inflantcr  pctiit,coincidentcm-» 
hunc  punftum  una  cum  causa  principali  (in  qua  videlicct  noCens  vel 
innoccns  rcpertusfit )  tcrminari*  Delator  |  autcm  ad  quacftionem 
calumniae  non  refpondcbat ,  fcd  illud  foliim  opponebat :  fi  finito  in- 
quifirionisproccflu  adioncm  dcjurefibicompetentcm  delator  habc* 
rct,  quod  in  iudicio  ftarc,  &  in  jure  refponderc  vellct.  Nafcebatur 
t  crgo  dubium  quaeftionis  noftra?,  an  pro  hic  &  nuncrefpondcre,  vcl 
caulae  illae,  tanquam  diftindae,  diverfis  iudiciis  traftari  dcber ent  ? 

Pro  t  affirmativ^,  <Sc  quod  fimul  tradari  dcberent ,  facit  illud, 
quod  dclatus in  effcdu  videretur  delatorc^  rcconvcnirC-.*  Rccon. 
vcntio autem  & convcntio  fimultanee cxpediuntur,&  natura  recon- 
vf ntionis  eft,  ut  cadem  fcntentia  (  quantum  ad  tempus  attinct )  ter- 
minaridcbcanr,  MynCrnif  t  obf  lu.Wa^^^xh.n.^^-.^.qmlent.  fin  appcU 

Pro  t  negativa  :  quod  controvcrfafit  quacftio  apud  DcdoreS^i 
andccausi  criminali  accufitus  rcconvenirepoflit  accufatorem  fuum 
vel  cii^ilitcr,  vel  ciiminaliicr,  uti  videre  licct  apudloann.  Pctrunu 


Molignatuiiii/j rr^iS^r  der€conrentton.q,6o,  cum altquotfcqii.^^osod.h. 
prdx,  civtLtit.  ^6.  dercconvent. «.  I4.  lul.  Clarus  ^.fin  q.  14.».  12.  Vn- 
(^ctinl.  i.yi^.^.AdSC.Ttirpl.ikhxit  ,  quod  m^Qxreo  dhfoluto  7 
atcufatoris  inc  p  at  coi;fiIio  quarrerc  ,  qua  mcnrcaJ  acculacionem 
proccflerit.  Qua^:  verba  prarteriti  temporis :  reodhfoliuo  ^atis  vldentur 
indicare,  ab(o'u  <oneni  (^ebcreprcTccfnfle.  Ijquel  ctiamcolligt  vi-  8 
cfcturex  CaioLartk.  iz.circ  fin.  ubihabctur,quc)d  in  rei  abfoluiiar^ 
bi rria fit,  acculator em  ve)  corana  ejus  ordinario  iudice.Ycl  coram  co, 
coram  c|ao accufario  i«/?ir«M/wif ,  dccxpcnfis,  iniurif<; .  &  rtamn  s 
convonire.  Qyar  veiba  prar  eriii  tcmpotis,  fca|Tcf)tt<M)ffcrrt3tm3 
<r[)a(f<n  hat  /  indicaiC  videntur ^  accufadonciu  ucDcrc  clle  pt.XtCti- 
taiDi  -y.  miicam. 

Apud  [  mc  nullum  dnbium  cft ,  qv.6^  accufaror  dc  calumnia  ^ 
reconveniri,  &  rcaccufari  ab  accuraiopoflic,  pcr  tradiraFarir  ac. 
q.  i6^w.5i.  inpropcfi  ro  autcm  ca/u  confultius  vidcbatur  qu  iftioncm  I 
calumnix  differre,  uscjuc  dumlinircfiir  prlncipale  iudicium,  prcTfcr- 
tina  quod  dc  atas  ctrca  fancra  iodici/  priraum  ddaiorcm  rcconvcni- 
rct.    Quod  t  riaurC  Tireconvent'o  non  ftatiro  poft  li^cm  conrcfta-  10 
tam  opponitur,  adhuc  quidcui  admif  tirur  a  .te  condufionem  cau^ac, 
fed  camcnnaaga-Jidctampl  uspnvjIegio  fimulta-.cj  proccflus  ,  & 
qndibctiuxtaordmemittdiciorwm  feoUim  rra^a  ir.P  r-s^a  h  prjx. 
civtl.  ttt  ^6.  n.  i^.&zz.  vidc  jus  Bavaiic.rjr.     ©cricl^f^orDmtnj  V^. 
4./.  148.    Dcindc  tquia  vcrfaba^nornon  inpio.ciiu  a^culaiioras,  11 
Jtaucdelatorabinirio  de'arum  apcr^c  convcnirct,  (cd  inproccflu 
denunc'*acionis,  vcl  mix^o  (ubi  propric  nulla  conventio,  confcqucn- 
icr  occrcconvcntiofiO  Tcd  dc  ator  magiftracuidcJaa  adduftisiu- 
diciis  riggercbat ,  6c  f  ro  inq  .ifirionis  proccfTu  fpfum  laiium  infor 
mabarjexprcfsc  ptotcftando  q  :6d  fcpro  accufa^orc  vcnditare  nollct. 

Aa  Q  U  i£  S  T 10  N  E  M  t  aurem  ipfa  u ,  nunquid  calum- 
niator  poflic  in  e.jde  v  iudicio  condemnati.^  an  au:cm  opus  fit  novo 
proceflii  ?  Rcrpondcr  lulius  Clarus /  q.  62,  n  9.  quod  poflit  ctiam  in 
cadcm  fcntenria  roodcranari ,  uno  contcxru ,  oponcat  tamcn  abfo- 
lu:or*ar  a;cu(a:i  in  crdincprafccdcre,&fucccfllvc,non  divcr  cndo 
abaIiaaccufa:orcmdc  calumma  condcmna  c,  &  iia  communitet 
cenc:ur,  ut  a  c  Sa'y-crns  in  L.  i. ».  j.  /C.  decalum. 

  Bbb~2  simi 
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"Sim^^cerFF^rinacias  c^u^.  16,  n.  jo.  qu6a  faltus  accu-ator  & 
ca^umniator  polTicincxpcnfis,  &  decalutnnil  condcmrari,  oento- 
Inm  officio  iudicis  rocrccoario  in  caaem  fentcntia  ,  in  qua  accutatcr 
iblolvitun  (cutii  ccrtum  fit,  ctiam  accufationc  pendcntc  accufatvim 
poireac  ufatorem  dccalumnia  &falfitate  accufarc;)  fcd  criam  pcr 
Inm  priocipalts  aftionis,  &  co.ntfarix  accufationis  poft  fentcntiam 
nrolatam.  ac  terminatum  principalc  ncgotium.  &  fic  co  ip'o,  qa6d 
in  fcaientiaad  favorcm  accufaci  prolata  non  rcpcritut  in  cxpenlis  ac 
dccalamnia  condcmnains,fionpcrhocccnfc  urabfolutt  s. 

Cum  t  i'aquc  placcret  pcr  majora ,  quod  caufa  &  quacft  o  ca 
lumnic^  fimul  tcrminaridebcret  >  illud  Ultcm  ncccflariiim  iudican, 
dclatoritcrminum  duorum  mcnfium  prafinire  ,  intra  qucmfca  ca- 
lumnia  in  deliflkisnon  futficicntcr  pyobaris,  purgarc  ,  &  ca  >fas  al  c- 
garc  poftir,  qux  ipfum  a  calumnia  &  cxpcnfis  excufarc  ,  &  liberare 
j/valeant.    NaTi  t  accufatorem  non  poffc  dc  prxfumpra  calumn  a 
condcmnari,nififibipratfixoaliquocompcrcnic  tcrmino  addedu- 
ccndum  &  prcbandum  iuftam  aliqaara  caufam,fi  quam  habct,qt;a 
rcnondcbear  dc  caumniS  condcmnari,  tradii  poft  alios  Fcirir  acios 
i  ij.  itf.w.  39.«.       pleniasautcmluliusClarus^  /.    62.  w.  9.  ubi 
\  ait:  pradlica  cft,qu6d  iuckx  prius  faciat  ftatui  accufacori  ic  minutr» 
ad  allcgandum,  quacc  non  dcbeat  dc  calumnia  coodemnari ,  &  ubi 
nihil  dcducat,  quod  rclcvct ,  •llum  potcric  in  eadcm  fentcnlia  con 
dcmt^arc.  Alias  cnim  opvis  cftet  alia  inftantia,  &  alio  prorellu. 

Quodnota,  nccrrcs,namfi  condcmnaccs  a^iqacm  dc  calom 
nia,  non  ftatuto  ci  tcrmino  pracdifto,  pofles  in  fyndicatu  punlri, 
Ica  4.  Maij  i  ^  5  4.  in  caufa  B.  contra  B. 


16 


^JESTIO  LXVIL 
AN  DENUNCIANS  TENEATUR 

AD  EXPBNSAS,  SI  DELICTUM  DENUN- 

CIATUM  NON  SIT  PROBA- 
 TUM?  

I  Sum 


^AESIIO  LXril.  _375 


Sumixiariai 

I  Dt^cremumter acciifdtGrm  &  dinuncUtorm  fuundum  Dmhau- 
dertum. 

1  Dillwiito  Itilij  C/j;i,  j.  4.  6.  Yarinactj,  &jtqq. 
f  DenAtictames  non  fxctlt  tn  exfcnfai  condemnandu 
16  Deiifio frdfe>jtis  CAfus. 

AD  hanc  quicftioflcm  1  Refponiict  Icdocus  Datnhauclerius  w 
prax,  crimin  c.  6.  ».9.  diftiDgucodotntcr  accu'arcrem5c  dcnun- 
ciaioic^u,  ut  vidclic^r  accufator  co^atur  Fi(co  afluicic,  iudiciam  in- 
'crdum  fuis  fu  'opMbvis  profcqui,  dcnunciaror  vrro  nihil  hotum  pcae 
ftarccogattir  £ontranotatafup.q  1^11.7. 

Alucc  t  (crib:t  lul.  Clatus        q.  7.».  12.  quod  dcnmncians  a 
liqncm  nonalnarim  pro  aliqtio  deltdo,  fi  ille  fir  abfolurus,  condcm^ 
ncfur  in  cxpcnfis,piacfertim  li  denunciator  non  cx  iicccditatc  officij, 
fed  fpon'C  acccdcicr  a  J  denuncianduro. 

Idem  t  C  arasjjl^n.q  62.  n.  4.  paulo  nlitcr  diftinguit ,  &  ait; 
communis  afus  iudiciocum  fervat  ctiam  in  criminaUbus  yiStovctm 
vi^bori  in  cipcnfis  con  Jcmnati,  fi  vidclicet  accufator  fuit  in  vcri  ca. 
hxmnia^  id  cft ,  fi  fcicos  aliqucm  efte  innoceotcm  proponic  cor^tra, 
cum  qucrclam,  {cc»»s,  1  fi  in  pra:furapta  » id  cft ,  fi  non  probavit  dcli 
<5kum,  tunc  cnim  k;6,  nunquam  folec  accufator  incxpcnfis  con- 
demnarij&hoc  idco,  nc  qucrclantes  roccu  huiusmodi  condcmna- 
tionis  dctctteantur  ab  accufaiido  «  &  dclifta  impunira  mancant. 
Idemqae,  t  ^^^i  ^  iudcx  proccdat  cx  officio,  alio  inftigantc ,  vcl 
procur antc  iaquifitioncnu  loann.  Baptifta  Bai.ird.  m  netis  ad  CUrum 
6i.  n.  25.  &  24.  non  facilc  putat  in  criminalibus  qucrclantcs  ad 
cxpenlas  condc?nnari,oifi  manifefta  eflct  caluronia.  Farinac.^.i6, «. 
g.  ^  Rcgulana  t  forrr  ar,  quod  cahimniator  ad  omnia  darana,  cx 
pcnUs,  ac  inLcreffc  rcneacur  pcraccufatum  &  calnmnlatum  palTa,  fi 
cutcnim  in  civilibus  viftus  vidori  in  cxpcnfas  coadcmracur  ira 
eciam  incriroinalibus.  lucm  ».  jo»  Ampliat  tproccdcrc  non  Mn:um 
in  vciO  caluraniatoic,  c-ui  pcr  malitiara  &  fcicnrct  falla  crimina  in- 
tcndit,  vciumcilam  in  pr  tiuropto,  qui  accufationcm  non  proba 
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va,  idcjiiC  n.  i  j .  t  ctiam  ai  falfum  denuncwoicm  ex!  cndii.  Idem 
tamen«»i2.  dc  f  conluetnd  ne  teftn  ur  ,  quod  raio  aut  nunquam 
accufa-ores,  qai  inprobationibus  deficiunt,  fijxant  in  expenfis  con- 
dcmnafi ,  &  quod  ipfe  plurcs  qiTerelantes  ab  cxpenfaruro  condem- 
nacionefa-vavciit.  Id  ipfura  f  teila  ur  Ba*ardus  adClarum  ff  fn.^q. 
6^.n.2i  23.  (jr  74.  ubi  aJdit ,  q  ioJ  nunquam  ia  ftatu  Ecclefiaftico 
viderir  querelantcs  in  cxperfiscondemr  an.  Concordat  Ma^bardus 
concluf  2f.  n.  5. 5.  Rarionem  f  reddunt  hanc :  ne  delatores  a  delatio- 
nibusrecedant,  &  deli(5ta  io^puniia  mancant.  Farinac. »  2,  q  i  hcc 
ipfumex  L.  I .  jf  calumniatortbw  HinHojf.feq.  ff.  ad  Turpti  dcduce.  e  cc- 
nacur.  iJem  j  rameiiw..i3.  idcoiaio  aut  nanq  am  in  prcbatione 
deficientes  condcmnarl  rradit,  quia  raio  aut  nnn^uam  iudex  ad  au- 
cuius  accufationem  procedit,  nih  aliquibus  indiois,  aut  lalte.^.  fama 
pracccdcmibus,exquibus  cum  iuftacauiioriatur,etiam  dc  jiuecom- 
muniquerclansapraefumptacalumnta  excuiatur.  Quaecaufa  ubi 
cedarct,  putat,  accufatorem  in  expenfts  condemnaadum,  ur t  id  p!u- 
rics  in  fado  fet vari  fe  vidilfe  teftarur  ,  quando  uitra  querelatn  nihil 
aliud  Curiae  fufaminiftiarunt  Si  cnim  t  alitcr  .'icerenuis,  ellet  aptar 
via  temerariis  accufatoribus,  quoscunqucindebiic  vexare,;  oftqnam 
fcirent,  fepropxna  temeritatisnon  polTcin  cxpen(as  con  lcmnari. 
Idem  ttadit  n.  1 4.  etiam  t  de  inftigatore ,  vel  promotore  fifco  adhx- 
renic^  quos  dec-lumma  tencri  ,  &ad  damna,  expcn(av&  mtercflc 
conderanart  dcbete  tradit>&  ampliaretiar.i  inucieto  inrtigatoie,& 
qaolibet  a!io,teftes  contrainquifiium  miniftrarae  procedc  e,eriamfi 
fuerit  prorcftatus,quod  non  iniendat  faccrc  pariem  ,  vidc  Quid> 
Pap*(fca/.  2d9.  Grammat.  dutfi^.n  3^ &».  Cl^mn}  ff.fq.  y.rerftc. 
fednunquid  1 2.  &  q,  10.  verf  qtura  nunquid  4.  Baiard.  ^dd.q  6i.  n.  37. 
abi  fcribit,  quod  dcnunc  aror  &  inlbga  or  p-  ffintad  expenlas  con- 
dcmnari,  licet  pcr  inqmfitioncin  procclfum  f  ictir. 

Inpropofito  t  putabam  utramquc  paj  .em  expenfas  proprias 
ft-fterre  debere,  eo  qaod  delat  or  ,  finon  tocui»,  la!rem  aliquid  pro- 
baverit,  &  famam  aliaquc  indicia  habuerit.  Excufatur  autem  ali^ 
qms  ab  cxpenfisalteri  refundcndis,  fi  iiifcntionem  (uam  ;]liquaicnus 
probavit,  Rosbach.pr4x  cmL  tit  ^S.de  expcnf  n.  i  tf.  &  anicmfum 
^ridertcus  S<  henk  m  progjntnau  for.  tit.  ult  deexptnf.  ibi:  item  fi  quis 
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'iliqaid  de  intentione  fua  probaverit,  Ijcctnon  plenc,  GilhaiiC  indrh. 
iud  c.  $.de  expevjis ».  1 9.  20. 


^UJESTIO  L  XXV III. 

SI  DENUNCIANS  NON  PROBAT 

DELICTUM  DELATUM,  ANET  QUA 

POENA  AFFICJ  DEBEAT? 

Summariat 

I  CalummMntisa<:ctifttoris,  2.  nunciatoris petna. 
j  Ratio  pro  &  contra. 

4      fublkaJafM,  &  indida^  exctifm  denunciantem  4  <ahnm]a  ?  & 

qtu  alta  n.  d. 
f  Ciceronis fentcntia, 

6  non  probans  diMum  ftt  in  vera ,  vel  prdfumpta  calumma } 

7  Pa^ta  calumniatoris  de  jure  antiqtiOy  8 .  modernQK 
9  j4ne{iamindenu,ncianteobt\neatS 

10  Di-pIuto]uris  Bavarici. 

4 1  llQdie  arbttraria,  i  ir  arbttrium  quoufjue  extindatur,  cum  feqq. 

IN  taccufa.ioncrcs  cftclaraper  tcxr.lnL.  i.  §.  2.  ^.ff.adSC.  i 
TtiTpil.  q  oJ  calumnlitoribus  pccna  irrogetur ,  fi  nimirura  falfa 
crinoir.a  incendunt,  Non  tan:?cn  utlque,  qui  non  probar,  quod  in- 
tendtt ,  prodnus  calumniari  vidctur.  Nam  ejus  rci inqutfitio  arbi- 
trio  cognolccntis  committitur,  quirco  abfoluco  de  accufatoris  inci- 
pit  conGlio  quxrcre,  q  ja  mcnte  duftus  ad  accufationera proccflit»  & 
fiqiiidcraiuftum  c  us  errorem  repcrcrit,  abfoluit  cuit>.  Sivcroin 
cvidenti  caVimnia  eum  deprchcndcriclcgitimam  pocnara  ci  irrogat. 

1 1  dcnunciaiior.c  rcs  cft  mngls  dubia  Wcfcnbcc.  w.  9.j(f.  ad  SC.  i 
furp.l  ira  fctibit;  Nunciacorcs  c  laro,  qui  abfqiic  infcriptionc,&  mc- 
ru  fimilitudinis  fupplicij,  pernotcria  indicia  produnt,  hoc  cftjndi- 
a  M  magiftiami  dcli£l<i ,  q.:afi  ccr  Js  elogiis  6c  notoriis  argumentis 

dc,)rc- 
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\  , ^  socni  illis  a  gjioeous  iiiiv  in  inqiiifiiionc  ailillcic  co, 

I  gfncur,  <i  L.     §  !./;.T^q'6  i  (icalumuioscdciul  ffe  drprciiCnden 
tu^  irrpunitani  eor\:m  aui^aci^am  rcmaneic  non  oportct ,  L.  i«  C. 
mio:  & flxt.  Uh*  12.  L.  iiviis  yidnanus  d*:  cnjlod  rcer. 

Piartcr  1 1^^^        Ka  ioncs  pro  Sc  conna.  Na=m  pro  aflfirma 
tiva,  &qi^6c]  fals6c!cuunciamcs  puniri  dcbcaat,  facirid,  quod  aiias 
nuil'w\5  vk  honcftus  a  falfts  dclationibus  &  calumniis  cflct  toius  Pro^ 
negativa,q«i6ci  fi  cenunciantcs  fevcre  punircnrur,ncaio  qucmqnam, 
eciam  no(otie  impiobum  ,  &  in  fidelem  miniftrum  ,  ycl  officiaiem, 
deiatDras  e(Tcr,  cx  rimore  fubfeceiturit  poer:ac,  vide  lul.  CUr.jf.f.  q,  8u 
«.  j.    In  t  propofito  autcm  libcrandus  putabatur  de!atoi  f  roptet 
publicamfamam  &ind}cfajqnando  aurcfns.ccuf3tor,.vc!  der  uncia-. 
tor  pro  fe  habec  evidentia  indicta ,  pnta  fatnam,  ve!  audiKim,  a  fide 
dignis,  vcl  quid  fimiie,  excufabitur  ,  criamfi  dtficiac  in  probatiorc, 
poft  Cravettam  conftl,  178.  Guid.  Vujp.dmf.  446.  lul.Clar.  ^.fin,  f 
6i.n.  8.  oportci  enim ,  utquis  cJilaniniac  pocria:  fubijcb^ur  incvi- 
dcnti  calumnia  dcprchendijal  as  fi  pcr  cnoicm  qucm  derulir,calun)- 
niatus  non  ccnfctur ,  pcr  1. 1.  $.  ^.f.  ad  SC.  rurpil.  Grcgor.  Tholof. 

c.  j.n.  %.  ubi  rcciiat  t  vcrba  Ciccronis  pro  Rofc.  Amcr.  di- 
ccntis:  accufatores  multos  cflc  in  civitate  utile  cft,  fed  ita  utilc  cft ,  ut 
non  ph  >.^  illadamut  ab  accufacoribus.  Innucens  cft  quifpiam ,  ve- 
runta(i;«n  quamquam  abeil  a  culpa  ,  fufpicionc  tamen  non  carct : 
rara  ctfi  miferum  eft,  tamen  e5,qul  accu^^ar,  polTucn  ahquo  mo  io 
ignofcere:  quum  enim  aliquid  habcar,  quod  pollir  criminosc  ac  fu- 
fpiciose  dicerc ,  aperte  calumaiari ,  acfcicns  ludifica  i  non  vidctur; 
prarfcrtim  t  quia  <s,  qai  non  probavit  deli(aum  imputatum,  non  eft 
in  vera,  fed  tamum  in  prxfumpta  calumnii  ,  quando  non  conftat, 
qiiod  fwicnterinaoccniem  detulerit,  lul.  C'arus  §  f  qudtfi.  61.  n,  4» 
QuatiLadelatorcm  cxcufcnr^poBnctca-umniae.^^vidcfup  q  61^.6. 
q.66.n.i^,iy&i6.q.67.n.ii  &  i6.\v\(.h4cqtufl.  6%.n.  lo.&q. 
6c).n,  i2.pIcniu5amemapudMenoch.rfe4rtir.i«rf.f4/:  i^g.w^ij, 
feqq.caf^zi.UKChi.fffin  q.6i  n.  8.  F.iri  nar.  q,  1  6,n  32.  74.^ 
feqq.  ubi  yidebis,  quodpr^ier  indicia&  piaefuraprioncs,  famam,  aa- 
.i^'um  i  fidedig'iii,qucrGlars,  leftimonium  unius  tcft.s.dcccptionem 
cftium,  cnotcm,  rcfcriptum  Principis,  &  neccfruarem  officij,  excu- 
__________  iaui>neii> 
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faMonem  pi^ttbre  velint.  Menoch.  d.  uf.  194.W.  12.  generalem  con- 
dufionemfjcit ,  quod  deferre  quilibct  poflSt  in  iU  cafibus,  quibus 
iudexex  officio  procedit,  &  Farinac.  ».  <^2.quodfi  quis  hnbuit  indi- 
cia  fuffidentia  ad  irqaircndum,  ex  iis  ad  accufandum  (  vcl  dcnunci- 
andum)  commoius,  apratfumpta  calurania  cxcufccuc  >  fi  poftea  in 
probatione  fuccubuir. 

Quamvis  -j-  aurem  olim  calumnJatpr  ad  poBnara  tafionis  fiierii 
condemnatusjd  eft  adtalcra  poenam,  qualem  delatus  fuftinerede- 
buifTct,  fi  de  crimineimpurato  convjftus  fuiirer ,  Ufin^verf.fed  qHu- 
quis  C.  dcxccufat.  I.  fhi.  C.  de  calumniator.  tamen  hxc  pocna  hodie  non 
amphus  frcquentaiur,  Farinac.^e accufat.  lib.  r.  rif.  2.  q.i6. per  tot,ma 
ximen,  i.  Oidendorp.  (:/4[/i.  i.^tfJ.  lo.  majfin.remed.n.  lo.  infin.  Sed 
t  in  extraordinariis  crireinibus  calumniator  extra  ordinem  proar- 
bitrio  ittdicis,  &  qualitate  deh*;^!  punitur,  per  L,  i.  i  L.fi  ques  repe- 
tere  l.fifiellio  natusL.&  tnfrivatis.f  ad  SC.  TurpU  Oldcndorp.  bccit. 

inprtvatis.^^^clcnh.  n,  ^..f.  ad  SC.TurpU.  ideraw./  ff.  de  caltwmiat. 
Kosbach. prax.  crimin.  tit.  i.c.  2.n.  ig.  Damhaud.  c.  5.M.  8.  Mczger 
confiL  15.  n.  10.  Farioac  d.  n,  i.  Idque  non  t  tantum  ob;incrc 
voluntin  accufat:ore,(ed  eriam  in  denunciatore,  qui  non  ex  ncceili- 
tate  officij, fed  fponte accedit  ad  dcnunctandum,  is  cijim lationc  ca- 
luraniar  eodem  modo  condemnandus  eft,  ficut  accufatorjul.  Clatus 
^.fin.q.  7.  «.12.  Farinac.  q.  16. n.  i    iJ.  &  Jp. 

Quod  t  ipfiim  in  Procefiu  crirainali  Bavarico  rir.  2,  art.  4. 
800.  fcquenribus  vctbis  ft^»iitar. 

UOjm  g7n;&/^vnb  diad^ituiUit  [vij  fce|la|Tcii/i|)i<ni)7cbcn.g}?<nfc()cit 
inaacg^Sngfucf  t)nb  ecfjaben  an  /  icib/  t>nb  eMitju  iTin^ 
3<n/  »nb  bcfwc<ien  bcnfclbcn/  al^^cifrccr  boTcMffUcfjc^bclrha^ 
fcn  k^Mm/  nici)t  offcntticf)  anf  fa.jcn/fcnbcrn  j)ctm(tcf)7  »nb  f)inbcr' 
rucf  g  angcbcn/  t?nb  fo(cf)c6  ntt  aup  ^jutcm  vSvffcr  /  bamtt  ba^  ^bcf  jc- 
^rafftwcr5rfonbcrnivt<(jcf)6rf/aiipScmbfc(>aff^  tf)mi:  ^Bnbabcr 
ftcf)  aftbann  fofcf)c  ^:J}?tf]c)Tff)afcn  nit  bcftnbcn  /  nocf)  ancf)  bcr  2lnacbcr 
fva^r  macf^cn  f an/  af^  foC  bic  Dbriitcit  /  tnb  aaciXtcf)fcr/  anff  bcftn^ 
bun^  bcf  aiigcgcbcncn^nfcDufb/bcn  faffcf)cn  :Jt  Ufjcbcr  ju  tvtbcracBunci 
bc^  bcfc{)ufbt3fcti  (g(;r/ynb  gurcn  U\)mnt^^m 
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fo  *ic(  bcfc()ctncn/t)nD  auPfuf)rcn/  DaP  vj:r  ju  fdncm  ^Jngcbcn  «e. 
vnb  9Brfac()?n  <jc^a()f  /  ^nj    ^cfc{)u(&i3tc  &urc& 
ftS  5ujfcr(ic()cn9»^  ^nb  a;Tcn  fo(cf)cn2lr3ivo^n  »cn  ftcl, 

acVbcn  /  U  3ant5  3laub(tc()  crfc()incn  /  <r  bcr  9}Zip^an^(un3  fc^tijDtj 
fct)ntvcr&c/tnfo(c()ctn  gafifca m mw\(imMi^K  md)Jdo 
fd  affcnfoctt  Dcr  ©ac^)cn  /  ^itb  aKcr  ^tnb|Tanbcn  fitr  rcd)f  vnnb  btatc&  ^ 
crfcnitcnfan/vitDfoiti)cr(td)tnobad)f  ncmmcn/  obbag  ^fn^cbcnaup 
^flcwt)/  §ctitt)fd)aff  f /obcr  anbcrcr  ^bc(n  afftcftion  bcfd)cl)<n  fcv<. 

Ext  qu»biisoiT)nibus  paiec,  cum  ccru  poena  in  jurecc.ermi. 
na^n  non  repciiarur,  aibitrati^e  pocaae  locum  cfle  c/m;.  his  ext  dt 
accufat.  ut  CJCteri  fimili  poena  deterriti  ad  tcnicrarias  dcnuncia  lones, 
&c  alioram  iriflimiam  non  facile  profilianc.  arg  c. fin.ext,  decalutmi' 
at.  Venator.  inanaljs  jur.  Pontific.  tit,  de  accufat.in  fin.  &  effea.dmun' 
ctat,  id:  ad  tit.  de  lalummatortb.  in  effeil. 

Quomodo  t  autcm  iudex  arbitrium  fuuro  formabit  ?  &  qiio- 
ufque  extcndec  ?  Ad  hoc  Refpondct  Farinacius  d.q.  i6.n.  5.  quod 
iudcx  imponcrc  poflit  modo  pccuniariam  ,  roodo  corporalcm  poe- 
nam,iaxiafadi  &  pcrfonarum  qiialitatem  ,  idcra  \hid  &c  lul.  Clarus 
q.  ii.verffedquaronunquidi.propefin.ickn  alium  ad  catenaminfa 
1  mem,  alium  per  trieonium  ad  iriremes  fuifTc  condcmnaturo.  Et 
qnamvist  alij  exiftiment  hanc  pc»nam  ufque  ad  mcrtcm  cxtendi 
pollCjFarinac.  tamen<i.  n.  5.  nunquam  falfusn  accufarorem  (ncdum 
denunciatorem)  adroorcera  condemnarct,  fiexfalsa  accufattone 
nullas  mortuus  faerit,  nificum  falsa  accufatione  roagnam  falluatcm 
commifcuilTet,  &  de  capitali  pocnaaftatn,^  falfuas  in  legrcgiaspct- 
fonas  commifTa  faiflct*  Id.  n.  6.  facilius  f  concedir,quod  ti  qais  con- 
faeverit  falfas  proponere  accufationcs,  acrius  paniendus fu,  qaam  fi 
fcmcl  lamum  calumniatus  fu,  &  n  7.  quod  is,  qui  ofticiales  &c  iudi- 
ces  quetela.ur,  gravius  puniri  dcbeac,quam  qui  prvatos  accufar,  mi- 
cius  autem,  qui  ex  necelUtaic  ofticij  id  facit ,  quam  qui  fpontc  ad  dc 
punciandum  acccdu  ibid.  n.  i<  Idcm  Farinac.  n.j.  addii;  qvo  i  dc  t 


confuCp 
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confaciudine  nunquam  tallo  accufacorimonis  pocna  inflfgntur,  (ed 
vel  pecuniaria  ,  vel  corporalis  pro  raotu  iud  cis,  &  ex  Baflio  rcfect : 
q'i6d  advocatus  quidam  ,  qui  inft  gatus  crat ,  ut  plures  falfe  accufa- 
doncscontra  bonum  ofi&jalcm  movercntur,a  lla  u  Mcdiolaneali 
perpcciio  exulareiuflTus  fuerit,  &  aJ  omnia  damra^expenfas  &  inter. 
efTe  damnatus.  Apud  nos  dcnnnciator,  N.  qai  dcfcccrat  in  proba- 
cionc,  a  \  bicnnium  fait  rclegntus.  Plura  dc  pocna  calumn  atoruro 
vidca^aj  Farinac.  d.q.ig.perm.  Mmoch.  dearbitr.  iud.hki.am. 
j  .uf.^ii  f  rtot.  SfC  qu«fcr  ^  ii  Jn  ttzikiitH  de ^dvoutif  & procuratori 
bf^  j.  cdlumnM$rbuspcr  tot.D^.v\h^\id.  prax,  crtmmab  c  Ij  ♦ 


^IAESTIO  LXIX. 

An  denuncians  ^  fi  non  pro- 

bat  dclida  denunciata,  a(5lione  iniuriarum 

rccoavencus,  &  ad  dcprccacioncm  atquc cxpcnfas,  ccr 
tamquc  muklam  condcmnatusappcUarc  poflit,  fi  fumma 
mul^x  non  fit  appclUbilii  ? 

Summariat 

f  SHmmd  dehet  ijfe  dppeiabilis. 

%  Ob  mulclam  impojitdm  appeUari  pote(l. 

j  jinplures  ionicmnatwnu  (ummdt  conmgt  posfint  f  4,  mulcld  &  ex- 
penfd. 

5  Anfummd  inacTwneiniuridrum  dttendatur  f 

6  Quidfi  mpunclo  devolutmu  dc  fumma  dubitetur  f 

7  ^ppUxtto,  8.  condufio. 

9  RejfponfioAdeontraria,  10.  lu  12. 

PRo  rcg  ila  t  hoc  loco  traJitur:  qaodappcllatio  non  recfpfamr,  i 
vel  non  devohxatur,  fi  laroma non  fit  apperabilif,  Gail.  i.cbfu]. 
n.  I .  Mynf  cem.  3.  obf  89.  inpr.  Ordinat.  Cawczdtp.  2.  rir  28.  § 


j^^j  ^rMsrio  Lxix, 


conformis  cxiftit,  vel  ordinatiooi  Camerx.  Mynf  cent.  4.  obf.  ^i.vid. 

^"'•^;  sfwmtn  t  Plurcs  fpecies  cjBsdca»  caafx  coniunaslegitimam 
cfficiant fummam,  appellatio  aamittitur,  L.ft  quifeparatm  i  o.  §.  i 
rfe4r«B4f.po(runtenim  diverfa:  fummx.  v  g.  ccnlus  ccffi  cum  fottc 
coniungiprofandanda  iutisdiaione ,  GrAnxiloc.  ct.  O.  i^u.foffunt. 
Myufin  5. .6/:  8  J.  n.  4.  5.  confequcntcr  1  mulAa  &  cxpcnf* 
sque,  atq;  ufuta:  pro  accefllonibus  habentur,  Schncidcwin.  am$- 
numn.i9.inji.de.tam.Otd.C:imct.p.i.tft,i9.^.j. 

Prxterca  In  aaione  t  iniuiiarum,  fiveadtum  Iit  ad  redamatio- 
nero,  five  ad  fatisfaaionem,  fummac  appellabilis  latio  noo  habetur, 
quia  tevocatio  revocantem  infamat,  Mynfin.fWf.  z.  obf  98.  k.  li.  Sc 
faroam,  rem  ifla;ftimabilcm  concernit,  Gail.  w.  4.  &  5.  q  ^ae  periclita- 
tut.ctiamfi  reus  iaimiam  aiteti  illa  am  dcptccetBr,  falcem  apud  ho- 
neftosviros,  Hsxptcchi^.io.n.m.infl.de imuriis.  &c  qaotks  intpun- 
ao  dcvolutionis  dubitaiur,  luiura  fumma  oriinationi .  vel  privile- 
giofitconform^s,  tuncappcllanti  iuramemum  dcfcrtutfubhac  for- 
roa,  utiuiet,  malle  fc  catcrc  tanta  fumma  ,  quaro  ab  interpofit.i  ap- 
pellatione defiftere,  Ordin.  i.  ^.s.Gai\.tt.g.&7  MynCcent,^.obfjo. 

Quae  t  cum  ita  fint,  &  dcnunciatot  reconventus  non  tanturo 
in  mulftatr.  430  conderonatus  fuet  t,  expepCatuna  autem  quacftio 
nondum  definita,  icdin  eo  pofi-a  cflTet,  ut  non  tainum  fumptus  pco- 
ptios  Cquosultiafummam  appel'abllem  «ftimabat)  fcrrc,  fedc:iaro 
adorifuas  refandere,&  durantc  inquifitionis  proceffu  {.^&as  folvcrc 
debetet,  Infupcr  is  jmare  paratos  eflct ,  malle  (e  fexcentos  flotenos 
amittere,  quam  abiolutioncm  lei  fuftinere,  &  addeprccationem  ad- 
ftciaameflc.  ludicavi  [  ipfius  appcllatioQcmcxtcris  paribus  devo- 
Itttam  eflc, 

Ncque  t  his  obl^ai  tcxtus  Carol.a/w».  art.  n.ubi  h.ibctur:  quod 
accufatoradreftitutionem  cxpcafatum,  datnnotp.m  &honoriscon- 
dcmnaiusa  fcntent  a  appcll.r.c  non  Foflir,  ibl:  9Bnli bi<  ^rt^tfc^' 
mWt(«K  appellationvnb  fucbttng l&OltiOgC»  ttfCr&Ctt  fogc  1  hon^as 


Mtzict 


Mezgcr  (onfil  crm.  15.».  1 5.  Egoad  Curoltn.  d.  art.  n.  n.  1  &  feqq 
&  mjiimma  cjp.  i,n.  Z}.  Natn  t  hoc  cft  contra  rcgulam  juris  coixiu- 
tkis^e^cdilt.art^li.n.  i^.cuincrgo  Carolus  dilponat  ibidc  accufa- 
tore^  id  ad  denunciatoicm  cxtcndi  non  debet*  Secundo  t  loquiiur 
Sncau  qno  accufator  peculiarcm  fatisdailoncm  dctali  rcfufionc 
Iprafllitit :  cum  crgo  pctarur  lantum  exccut.o  praftita^  facisdarionis  , 
iiiiqucab  cxccutiQeeappclUtio  non  rccipitur,!.  f  .  C.  queruni  appalU' 
fioM^n  rcctp.  tgo  loc,  ctt.  n,  16.  quxiatio  in  noftro  cafii  ccllab-it. 
\  Tercio:  t  accufa  or  iufloni  leu  probabilem  accafamdi  cauf-nm 
ihaboit ,  a  perna  calumnia:  cxcufatur,  uti  vidimus  ftif,  q.  78.  n.  4«  & 
ftqq.  Sc  &  iadex  ejus  ^  ]  •  ■  cs  admittere  noHcr ,  vel  cum  condem- 
rarcr,  litiquc  appcliai.  ^  .  uti  plunbus  in  thefi  odQndiyadd.art. 
ii.  Carol  n.  29*C^3^-  Siergo  accufatoride  calumnia  condcmnato 
ibcQcficium  appellationis  conceditur^  cxtetis  paf ibus  ctiara  dcnun- 
ciatoti  conccdendnm  cft^ 


An  actione  iniuriarum  cri- 

niinaIiterconventus,&  adpalinodiam,  cer- 

Jtamquc  muldam  condcmnatu5,adCamcram  Imperia- 

lcm  appcllarc  poflit  ? 

Summaria* 

f  T>t  jure  cofumunt  in  criminalthw  appellarc  lictt. 

2  Ni/I  in  Atroctorihus  exciptk. 

3  cortfuetudinc  Gerniania  non  item. 

4  In  Camtra  caufd  crtwtnales  non  recipiuntur. 

5  Siftntcapitales. 

6  yfna  ;n:dclis  ad  Cameram  appcUare  itceat  f 

7  Vtrum  c  ttifa  ntdittauis  in  crtmtnalthus  recipt/ttur  f  8.  dtjlxnciio  inter 

reum&aclorem,  9.  di[ltnnio an prtnctpaliar  intendatur,  rel non. 

Ccc^  ^io  Modus 


J«4 


10  ModM procedefidi  incausamllitatif. 

11  ^tt  i  i  aatone  mmtxrum  ad  recantattomm  wj!ituta  a^pellare  liceat 

1 2.  &  q^ndfi  crimiHaliter  fit  intentata  f 
ij  QutdftmulciataYitim  pecumaria  imponendd ,  vel  impofttdfit  f  M 

Quid  fi  cerporalts  poena  ? 
I  j  ^clio  ad  palmdtam  an  fit  criminalis } 

16  Ex  omni,  cttam  Im  delt^loy  crtminahter  agt  potefi. 

17  ConJufie. 

DEjurctcoitimuniccrtum  efl,  qna^  ficut  incivilibns;  ita  &  ir 
criminalibiTS  appcll;^rclice^r,  per  l.&in  maionbm  20,  C  deappel- 
lat.  L.addtilos  29.  L.fiquis  30. C  eod.  L  addi^ios6.  circ.fin.  C.  de  Eptfcop 
aud.  Cos^tr.  prait  quafi.  c.  2j.  n.fexto  efi  omnino  i&i;  nam  &  %n  crimtnalt' 
btu  Ga  1. 1.  dc  PP.  c,  20.  n.i6  &  37.  My  i\  cent.  4*ofc/  41»  Rcyget  in 
njf^i^.ubi  reccnfcntt  criroiraquaEc  a<;)  atrociora  exccp  a.  Ploia 
vide  apud  Vigeiium  M.  I.  R.  /.  i.c.  1 1  n^^iu  ex c.  i.  rept  3.  &fiqq 
Dc  confuctudinc  ramentGermaniac appcllarcin  caufis  criminalibus 
non  licer,  Gail.  d.  n.  7,6.  u.tamenhoc  ex confuetudtne  Ordinat.  Carrer.p 
i.ttt.i^.^.  item  nadf*  p.i  tit.  ^o.infin.p.i  ttt.  2i.ibt:aMn  malcftlj 
<S4C^)Ctt  au^jCltommclU  Mynfing,  loe.  ctt.  n.i.&  cent.  2.  obfer.  9 8.  n  2 
Wurmlerus  hb.  i .  ttt.  i^.cbf.  li.  Vnde  etiam  f  in C  ax  era  I  r  perial 
appellacioncsnon  rccipinntur,  ijdemibid.  qaiacrimtna  ia  r.e  qvjidert 
per  viam  fitnpticis  querchx  ad  Camerafp  Impcriaem  fpcdanr,  Rey- 
gctinadditadMynficent.  4.obf  ^i.Csi\\.i,obf  r.».  27.  Rccefluslm- 
ym]deanni>  1530.  ^.item  aUimU  O^dinar^Camerarp.?.  rir.  28.  §.  5 
Quodveruincft,&  LIMITANDUM  t  PRIMO:ficaufa 
cnminales  fintcapir^ilcs,  GaJI.  r.  ohf  r.  n.  27.  per  rextum  exprefs.  ind. 
ordtnat.  i   Ibi:  tt^td)  bcm  aiicf)  tixn  dUin  ^cr^c^riicOfcn  (^cbraud)  tm 
^cif^crt  SXcicf)  juwtDcr  /  fca^  tnpcnUtc{)cnead)cn  appcllation  iu^c* 
taffcuit^crfccitfoacu  /  crbncn  tonMt^cffcn  n^tr  /  bap  Hnfilrttcrtn  \H\n\i 
^cneacDcn/  NB.fcieicib^ftraff  aufftf)ncn  tra^cn/am  ^a^)fcr(icf)cn 
6amiticr9crtcJ)t  fcinappcllation  anacncmmcu  /  fonbcm  anacrcgtcm 
©cbrauc^i  nac^j 3cf)a(tcnt»crbe  /  Mynf. toi. ctt. obj.  41. «.  3.  n  panau 

corpoialemmeieantut,idenite«r.i.c/!/:j2.».  4.  Ibcusfi  nonn^cie- 
antur^  ibid.  in  fin. 


Secund 


m 

t:rf 


IK1| 


001 

u 


Secundot  LIMITANT  id  nonproccdcrcin  anuCt.s,  ab 
illisenirnaJ  Camcraaiappe!|aripoflrercccptura  efV,quando  fttroma 
cft  appellabil  s,  &  ordinarioni  conformis ,  Mynf  loc.  cit.  n,4  &  ccnu 
3.#t/45,utidiaum  cftpiuced.  qua:ft.if.  z.quod  dc  jurecorawuni 
cx:ia  conrroveilia  r.  cft.  Nani  &  a  mulda  appeJlnri  pofle,  textus  eft 
in  L.  &  in  muliUs  i^.C.de  appcllat.  l  antep.  fdcVS.  MynC  cem.  j.  obf. 
4j.  d.im4riOdo  no  ifucccda-itinlocam  poena?corporalis  ,  Reygeri» 
njtis  ibid.  kcus  ll  muia.Tfurrogentur,  poewixcorporaH  ,  cxcomrau- 
rano^ie  fortc  per  gca.iam  faaa,  tunc  ciiim  appellationes  dcf  ipcr  in- 
terpoh.ae  non  funt  admiticndac,  Rcygcr  in  noiisibid.  Videinfia 
q  latft.  99. 

LIMITATUR  t  TERTIO:  uttaracncaufa  nul'  itatis 
in  proccflTu  criminali  coramiflx  io  Camcra  rccipiatur,  dt^t.ordtnat.^. 
5  fLtod)  Cb  JCmanb  Mynfi  ng.  d.  obf.4,1.  u.  ult.  n.^&6.  idero  cent.  4 . 
ohJT^i.  tn pr.  Gail.  i.  dcPP.  c  20.  n.  37.  m  pr.  ^NZurmfcrus  hc.  cit. 

Quod  SUBLIMITATURtfi  videlicct  rcus  accufatus 
vd  inquilicus  conqueratur  nuUitcr  contra  fe  proccflum  cflc  ,  at  quia 
non  citarus,  &  iadcfenfus  fit  condemnatus ,  vel  alias  contra  ra  ura- 
lcm  ra .ioncm  &  atquirarcm  proccflum,  aut  iudicatum  facrit ,  Mynf. 
cent.  4  obf  42,  Gail.  r,  obf  uu.  27.  Secasfi  nonrcus ,  fcd  accufaior 
procciram  dicac  nullum,  &  pr«!endar,rcum  nullitcr  abfolutum  fo- 
ilfe,  Warmferas  loc  cit  n.  4.  nifi  fortc  ipfi  cx  proccflii  vc!  fententia 
immincrct  p  ina  taiionis,  &  corporaIis,quocafu  eadcm  foretratio, 
quaein  accufa  orc,  ^fyn/!(/.  obf  42. 

SUBLIMITATUR  t  SECUNDO;  fiquisprinci- 
palitcr  in  Camcta  velit  nulliratem  profequi ,  id  coim  ci  pcrmittitur, 
iccos  fi  appcllarido  nullltarcm  aliquam  prxtcndcrcr,  idqucobca 
vcndam  fufpicioncm  proccfllium  criminalium  ,cum  ea  lationc  fere 
omnes  caa!«  criminalcs  c6  trahercntur  ,  &  inftituto  tnli  proccflii 
cxccatioDCsimpcdircntur,  Mynfirg.ffwf.  4  $bf  4M1.  5.^^^.  ficquc 
pocnaecommeritac  d  fFLrentur,  ibtd  Confer  Gothofrcd,  in  notu  ad 
Schniidi^wtn.  §.  quadrupli  n  66  injl  dca^tcn. 

Liccc  itaque  f  iudcx  ciiminaUs  comparerc,  &  lcgiiiinc  proccf* 
fum  eflc  pcr  in^pedioncm  aftorum  doccrc  dcbcatj  id  lamen  fir  fura- 
mar:c  ,  &c  de  p^ano,  absq'ic  litis  contcftatiopc ,  &:  finc  ordinciudi- 

dario, 
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it.C.depcenis  GaiL  i.  ofc/im.f .     ig.ubi  pluraad  hocpropoCtum 

^*^'^^  Nunc  t  ad  qu«ftionem  propofitam  icdeundo ,  extra  dnbium 
eft  quiainaaionc  iniuriarum  ad  revocationero  inftituta  adCarac 
rat^  appellare  liccat ,  Ordinar.  Cawip.  z.tit.  2%  §.  »nb  fciUXrh^^w. 
iOdftfollCltquia  videlicet  aaio ifta pro  civili reputaiur ,  Gail.  i.obfer. 
6s.  n.  5.  &fe^iq'  Harprecht  infufwnafciendum  10.  n.  Ci.  tnfi.  de  miU' 
riis  & ».  ^4.  Mynfing.  cent.  2.  obf  9  8.  n.  ^.&4^  ubi  w.  5,  addit;  fi  adtio 
iftainter  criminales  cenfenda  efler,  fequcictiu  in  ca  appcllari  non 
poffe,  &  n.  1.  ubi  ait :  &  fi  petatur  reclaTiatio  ,  tamcn  non  poteft  di- 
ci,  quod  ad  aliqnam  pccnam  agatur,  fifco  applicandam,  qnod  in  cri- 
minali  omnin6  eft  necelTarium,  &  n.  8.  teftatut ,  aaionem  inj^ria. 
rum  teclamatoriam  in  Caraera  admitti. 

Exquo  t  ^  coatrario  inferendum  videtur:  quod  afilo  iniuiia. 
rumcriminahcer  intentara  in  Camera  non  fit  recipienda,&:  a  fenten* 
tia  in  infctiori  tribunali  lata  ad  Cameram  non  fit  appellandum  , 
quia  tuncagitur  ad  poenam  fifco  applicandam  ,  &  quianulla  caufa 
crirainalis  in  Camera  recipitur  Hnrprccht  d,  n.  dS.scccdit ;  quo 
iaiuriaruni  arbitratia  pccna  ad  mortera  ufque  pro  delidi  atrocitate, 
Sc  circumftaotiis^ggravantibus ,  extcndi  pofiir ,  id.  ibtd.  n,  x  4«  cum 
feqq.  Quse  caufa  cfle  poteft ,  quod  in  ordinationc  Camcra  diit.  verf 
l)Odt)fottClt  folummodo  dcTfta  aftione  iniu  iarum  in  Can:iera  re^ci- 

pienda  di(ponarur,  mberctt  miff  ^ibcmiff  gcffagr  /  cbcr  miff  ©c(t 
ftur^  bctt  ^aiit  aeftimim  worbcn* 

Verum  t  quicquid  ht ,  probabiHus  cft  aAionem  iniuriarum 
etiam  criminalitcr  intcntatarn  ,  ubi  cettum  cfl:  paenam  non  corpo- 
ralem,  fed  muldlam  tantum  pccuniariam  imponcndan;,  vel  impofi* 
f4wej!/i,inCamcra  rccipicnd c:m  ,  quia  ordinatio  ,  ut  fupra  difkum, 
ioquirur  exprefse  »011  )>Cin(tc{)Ct1  @acl)Cn  t)iC  ictbjlraffcb  ficf)  ^OkW/ 
MoUerus  lib.  j^.femejl.  c.  33.  n.  10.  ubi  aii :  quod  dicitur,  in  Camera 
Imperiali  appellationes  in  caufis  criminahbus  nonrecipi,  vcrum  cft, 
ubi  ob  criraen  coramifTum  rco  pccna mortis  vel  corporis  per  fenten- 
tiaminfligitur,  fecusubi  pogna  pecuniaria ,  Noc  Mcurcri;;  procefs. 


iudi£. 
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BjJ J< appcUicrt nxtbcn*  Coutci  Oidin^x.f.  i^tit.  jo*^./.  ubi  cxpicf- 
se  hoc  dilcrimcQ  r  etitur» 

Nift  t  ergo  coi poraHs  pana  impofita  fir,  ? d  adhuc  impoficn- 
da  infecuaJ^  inftaritia  timcaiBr  ,  appcllatio  mcoiudicio  proccdit. 
InotBnicnim  cafu  appclUtio  ccnfciur  pcrmiffa,  ubinonrcpctitur 
exprcfsc  prohtbita ,  gl  in  t.  qui  reftttum  f  de  reirendicat.  Lanccll./>.  2, 
deattent.iOf.  ii.ampL^.n.  i.&feqq,Sc(ia<u\a  appcllationem  proh'- 
bentia  funt  tanquam  odioGi  rcftrirgcnda  ,  &  ftriAr interprctandn  , 
«i«  ibid.  fi.  f  f  •  Dcindc  t  quia  adlio  aJ  paHnodiam,  fivc  rccantatio- 
neminftituta  in  Canr.era  recipitur :  6ciamen  illa  ipfaex  ptobabili 
qHorundcim  Dd.  oplnionc  criminalKeft  ,  Paris,de  putco  in  tractatu 
de  Sjndtcatu  u,  ccmpofitt^.  Marar.ta  in  fpecuio  p.  4.  dtjhna.  i.  num.  10.  & 
fiqq.  ubi hoc  multis  probat ,  &  in  Saxonia  pro  tali  hnberi  icftatur, 
Mollerus  Itb.  i.femeftr.  cap.  25.  w pr.  quia  fi:  cum  vitupci io,  qiia:  vitu- 
peratio  cum  fit  pcena  corporaIis,dcfcendens  cx  deli^o,  fcquitur  cam 
e(rccriroina!cm  ,  Mafanta /tfc.m.  n.  lu.fer  r^r;  cuicoatindicit  Gail. 
dul.  obf  6f.  ».3.  Harprccht  IdC.M.n.  71. 

Tcrtio :  ex  t  omni  dclifto  publlco  &  prlvnto  agl  potcft  dupli- 
citer,  civilitcr  Sc  airoinalitcr,  >X^efenb.  n  fin  f  d^prtvat.ddt^.  Mynf. 
».  5.  ddrub.  dtobltg  exdeliH.  etiam  in  dnmrjo  cx  Lcgc  aquilia  Maranra 
f.  <.  difi.i.n.^%.  ctm  feqq.  licct Icvi  vcl  levillima  culpa  dato ,  n  6y.  & 
pqq  qaoin  cafucum  nu!!a  pocra  corporaiis  timendafit,  qaidimpc 
dit  adCafncram  appciiati  poflc  ? 

Concludo  t  crgo-liccr  iudex  ad  quem  pofli^  appcllantem  in 
aftione  iniuriarum  crimiralircr  intenta  a  rcpcllcre,  eo  quod  ifta 
adio  aptitudinc  faUcm  6t  capi?a!is  Q  quiaomnc  iudicium  ,  inquo 
vfcnit  pcena acbitracia,  poieft  diti  capi.a  is,quiaiudcx  poicft  pocnam 
extcndcre  ufquc  ad  a^ortcm  ,  Mara  ita  p.  ^.dtft^  2.  4,  crn.  43.  cum 
fiqq  )in  fpcc:eautcm  in  aftione  ir.iuiiarum  crirainalitcr  intcnrata. 
Har  p.  §.  lo.n.  lo,  +•  f.  inft.  deimr.  fi  ifiiuria  commiira  fit  gravis 
tarocn  iudcxa  quo,  qui  tnn  um  mulAam  pecuniariam  imporuit,earo 

Jmpedire  non  uux\  facilc  poicft,  quia  fua  fententia  dccla- 
rauit,  a^ionem  intcntatam  capicalei» 
non  efle. 
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^AESriO  LXXL 
Vtrum  onus  mutuo  adiedum  absquc  cri- 

miae  ufur»  de  ju  r«  fuftmcri 

pofTit  2 

Summaria. 

3  ptctfiojuru  BAvmcitA^commHnpt. 

5  ^rgnmnmm  exjurc.  Bamm,  6. 4pplic4t'to.  7. 

8  Prmdiciam. 

QUidam  t  ctcdidlt  alteti  ceotu«  floicnos ,  hoc  pafto ,  ut  cor^- 
iactas  ufaras  folverer,  &  ccrevifiam  pto  cauporafua  noo  nili 
afc  ipfo  a  ciperct.  QU^  R E  B  ATU  R :  an  f  cj.isniodj  paAatn 
va'c'et/  De  juteBavatico  t  decifjoplanaeft,  quod  non  vakar,  quia 
covtMftusillcpio  ufutatio  declaratur ,  fi<ju^s  pecuniam  fuam  fub 
cno  cenfu  collocaverit,  &  aliu^  q  ii^  nltcr.ns  raaus  faent.  vc.  ac- 

ccpciit  rcxt.  tttixr  anbt^'»nl>*Pcttc<t)CtMmti^  2  ttt.  i.*rt.  2.  $. 
wd«nbi:b<%Wc()cntvaBCtn<riib<rtu  $M(a|Tt3<3infiitt4«w^>  anb<r< 
eodxn/wa^  f<tn  ma3/kfcirt3t/au^fr«^f  /  tnb  annirnbt.  Com- 
mittitur  t  eni"i  ( communi  )  uluta ,  ubi  lucrum fcrti 
accedit,  five  in  pccunii  numeratS,  five  in  alia  re  conGlleni,  c.  i.  cum 
l-feqq  laq.X-  Demde  arg-amenrum  f      '  PO'^'^  ^'^  >• 

ttt  6  b<r  gjoticct^orbntm^:  ubi  circa  fincm  habctur :  titronbcr^df  foa 
aucf)  bm9Kt'trfl)<n  v<rtoff<n  fci)n/  bcm  ^raiu\>o(c{  attjf btc  t)od)jct' 
tcn  furiu(<t)^cn/»nb  ncf)  fo(d)<r  ma|f<n/ob<r  in  <inigc  anb<r<  ^Ht^  \>U 
jpjcffejclfcn  cb<n  M  i^ncn  jii^a(f  <n  an$ttraii5<rt  /  cb<r  3(ctcf)fam  juui^» 
t^t^C».  Qucmadmodum  ergo  1  mioimc  pcrmifTum  eft,  hbcrtatcm 
fponforum  pcr  ejusmodi  pa(5la  ad  certa  divcrforia  adftriogere :  ita 
neque  in hoc  ca(u  ad  o£Bcioam  braxatorism alligare ,  ne  quod  uoa 
via  prohibetur,  tacue  pc:  aliain  inducatur ,  centta  Reg.  c.  cum  qtiid  ura 
84.  (fe  R  I  is>  6.  L.fcirt  oportet  §.2.  ff.de tut. &  curat.  dat.  ab  bis L  oratio 
I  6,ff  dtffonfal  Imo  t  iva  or  cft  ratio  in  piiort  cafu  ,  quam  in  poftc 
tioci.  hi  enim conviviuro  6c  obligatio uno  dic  picrumque  tcrmina- 


tat. 
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 ^  

tur,  ilia  aucem  tani  diu  cxtendcretur,  doncc  maiuum  icddcrctof,  m- 
tcrimautcna  omncs,  qui  de  cai>pona  ccrcvifi.im  pcteient,  ca,  quam 
creditor  braiavic,  t-el  coxic  conccnti  ellc  debcrenc,  Uvebcna,  fivc 
mala  eflTec,  rivc  fapcrer,  five  irvfipida  clTct. 

Atquet  ita  iudicatum  inter  D.  l.S.in  Sr.&rcaupr  ncmm  M. 
fimilem  quacfttoncm :  ucrum  fit  ulma,fi  libimutttcm,  ur  cx  mea  ©fti- 
cina  ,  quar  fibi  opijs  (unr ,  CT:ia^ :  aur  meo  raolcnditro  mclas  ?  vldc. 
apadLcffium  Uh,  i.c.  lo.  dt  vmiuo  &  ufur4  dtib.  8.  n.^y  &fiq({- &  apud- 
Laymao.  lib,  j.  fj^ifl.  4.  c.  16.  dcfdtiy &(9ntrA:}.n  \.  ubiplurcs  fimi 
lcs  quarftior»es  rcfolvf c. 


^JESriO  LXXIL 
AaProtocolIum  defeduorum  falrum  ftomi- 

naasiniuriarumtcaeacur^ 

An  verba  ha^c  Cprotocollum 

vcftrumeft  fidum^vcl  fairum,caru,quopro- 

rocollijmcft  dcfc£>uofum ,  ob  nonfcrvacamformaiOf 
vclofninum  unius  velalreriuspartitreccITum» 
imporrent  iniuriam  ? 

Suramaria* 

1  F/^;«^rt/m  f\md fipitfiut  t 

2  An  \htc  verba :  ni  dicis  falfuir^/fjf  imnriofaf 

5  Qnif  falfus  procurdtor,  tutor,  fmentu^  opin-^  f 

4  ProtocQ&umf^Uum,  vel  fiilum  dtcens  non  tenetur  mmarHm. 
^  FaJfum  non  eft  tnturtd  verLum.  i  o.  9.  Rdtto 

6  y^hfalfitansmwenpoftlctrahat} 

7  Verbum  tndsgc- ens  in  mitiorem  j^artem  accipi  dehet,  8  prafertim  acct 

denti  defenfionU  conteclura.  

~~  Didi  tFaltm 


^9,'  ^ASTIO  LXXU^  _   

11  ¥aljWiin;^r.creqt4id> 

12  jimmwiniiirl^ndifTohandHi.  14,  JJv 

1 5  Cr;w^«         obijiur.s  an  tineatur  murtarum. 

16  Verba  -u  mcnriris  anjint  tmuriofai 

17  ylnverha  lu  fingis/ 

18  Prmdiuuw^ 

Adpropofitam  quacftionem  fimpliciter 

RESPONDEOt  nega  ivc:veibu:r  cnini  figmentum  nihil  a'iuc 
rignific:ar,qjaru  idfingi,  (imu^ariTC  e(Tc,  qrtod  a  partc  rei  nor 
eft,  fivc,  cft  vcritatis  fia  ii  a  io  ^  &  imi^ario :  unde < um  rcus  proto- 
collum  defcduofum  figmentum  nom'rac,  plus  dicerc  non  videiur, 
quam  fcriptaram  proi.  dla  n  dic5,  aur  fingi  pioro^  ollum  ,  quacta- 
xncnproorcr  ^eorleifta  -u  foriram  p^-^^^tocolLam  non  li; ,  arg.  eorun 
quae  tradit  Scharditisi>i/e,tt(fli«w  Virb.fidto. 

Quam  t  parum  i;'aK  qiiis  irnuriam  infcr< ,  diccn^o,  (^cr'am 
non  provocatus)  tu  falfMs  vel  verom  on  dicis,Gilhau(cn  de  iniuriis 

5.».  196.  ta  n  parum  qu:s  iiijar  a.n  faclt,  diccndo  ;  fcriptuiam 
vim  protocolli.pradiidtam  ,  4  tun  amcn  oh  ncg^odam  formam  iu- 
dicij  procorollum  non  fi-,e(Ii;  ri^raeruum,  <cu»  quod  idem  eft,  pro 
tocollum  falfum.fal  um  enim     fidum  paria(ant,Schatdius /oc.  cif. 
veTh*fictm)i^\>Mfidi\im  ab(ohire  pkocfupponitur  fiil^um,na4n  utrumq; 
eft  verirari^  fimuJaciDr  five  imitaxio,  tdm  loc.  cit.  &  rcrb.falfum  ejl ,  & 
verb.falfiutis.  Sic  in  ficDih'    procur.^ioiem  dicimusfallam  ,  qui  ve. 
lus  procurator  non  cft ,  l.  3,  §.        rcm  ratam  hahni,  vid.  qudiji  feq. 
n.  8.  &  turorem  fai(^;m  accipimus ,  qai  rutor  non  eft ,  vel  inualiter 
datus  cft,  §.  interduminfl.  de  curator.  S^mihier  op  niuhemfalfam,qua^ 
vera  non  eft,  L  ftn  jf.  deiniuriit:  deniqnc  (cDtentiam  falfam ,  qua:  len- 
tentianoneft,  velexfahisinftrumcnitslava  cft.&  cftcaum  (enren. 
tiae,velreiiudica'cienon  habst.    Qucmadmodum  t  aurem  id  ficri» 
poteft  citra  iuiuria  n  procuta  oris,  tutoris  ,  rc^ponde-.ris  fecundum 
opiniorem  noa  veiam,  ^ut  judicantis  cx  infttumcntisfa.fis,  vel  nul- 
liter ,  fic  quo  ;ue  pturocoUum  port jmiis  dicere  fig.nentum,  fidunv 
faTam,  vel  qu  v^  j  .  etfca-uide  ti  cft,  ^«'ilhim.q^iod  non  jure  fadtun 

 ^  eft,vel  i 
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eft,  vcl  eflfe6kum  protocoili  non  Jiabcr ,  idqac  finc  iaiaria  ejus,  qui 
protocollum  confecir»  velfcripfir. 

UadcScUardius  f  loc.ctt.  u.fAlfujti  nontfl  reftc  defamit  regulaoi 
genecalem,  dicendo,fj//;<w  non  eflc  iniuriac  vcibum ,  fi  ati  jus  refe- 
rarur,id  cft,  quaicnus  qaid  falfum  exco  dicitur ,  quod  fcitDam,& 
rolcnnitatem  juris  non  habct. 

NEQJLIE  OBSTAT  tqnodf^I^^^n^C&conrcqiKnrerfig- 
roentum,  vel  taAam,  fi  pro  eodem  luina  icnr)  etiam  dcnotct  cria>cu 
illud  gravc,qaod/4///iwappellatur,rf.^.  ad  L.Cornd.iU  filfo  mdeque 
infcrri  pofle  videacur,  (quemadmodum  adores  infciuiiQ  q  reus 
appellando  corum  protocoUam  figmentum,  vcl  qaod  idem  lit ,  ftU 
fnm,  ipfos  qaoque  qiiafi  falfarios  nommcr :  q  iod  utiquc  vcrbum  in- 
iurix  eft.  Gilhaafcn  loc.cit.  ».131.  ub:;  iniuria  dt,(a  quisaliqucm  no- 
minat  fallarium« 

RESPONDETUR  t  enim  :  qnando  vcibum  alkjuod 
profertar.  quodeftindifferens,&  pe  rcft  fonaie  inmnani ,  vcl  non  , 
debet  in  mitiorcm  partcm  accipi ,  Schnetd.tM  tniuria  i.n.io.  &  n. 
inflitut.dc  miur.  &  in  dubioinicrpretacio  pro  leo  taciendf  eft,  Vndc 
cum  verbum  falfum ,  figmcntum  &  fidlum  variam  fig...  ficaMonem 
recipiant,  &  ex  parte  rci  animus  iniuriandi  almndc  non  appaicatjfed 
t  potius  fcfc  dcfcndcndi ,  &  i  furto ,  vd  alio  deli  Ao  v.  g.  purgandi , 
^mitior  intcrprcratio  fadenda  eft ,  qnx  rcum  adiuvct ,  &  figmentum 
feu  protocollam  fidam  ,  vcl  falfum  proprotocollo  non  j  jtefafto, 
vcl  non  vcro  accipiendum,  fccunduml.  cjuidiuentd^.  utrumff.  direb. 
dub.L.fi  quidpcrfcclumff.  de  folut.  ubi  t  tallum<licitur,  quidquid  non 
rft  verum,  etiamfi  non  cx  haude,  vel  dolo  prccedar,  adde  qu«  habct 
tHarprccht§.  I,».  6i).  infi.  detntur.  ubi  parircr  ncgat,  iniurlarum 
COOvcQin  poflc^qui  dixit  honc  vel  iIlum/^/«r»  protu!iirc,vcl  non  di- 
x\{[c  verum :  perrationcm  fuper  allatam,  &C  quod  in  juie  civlli  veluti 
fcivilia  hxc  verbi  ufurpcnrnr^/j/^i)  ad  fcvcras  l.fdlfo  8.  C  dediverfre- 
fcript.  talso  tibi  perfuafum  ctt,  L.  fdlfr  3.  C.xle  commun.  reri  altenat^&t. 
vid*Card.Tufch.f(7W.3.w»c/«f.  ^i.u.falfumn.  i^ubifalfum^  accU 
pit,  pro  omni  eo,  quod  non  va^ct ,  fivc  fit  cum  dolb,  fivc  fine  dglo 
Exquoporrofeqaitur,  cum  vcrbunl  figmentum  ,  vel  protocolUin 
fiftum,  fcu  falfum  ,  dc  fui  nacura  poflricefle  aoa  iniuriofum,  aft  -^^ 
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^  bus  itKamberc  t  probarc^didlum  verbum  inmtAndi  ^nmo  prolaiurr 

fuifle,  (jilhaafen  u€  imur.  §.  9.  w.  55. 
*J         Quod  t  inpropofito  c6  vciiuseft,  qr,(aftarpro  reo  prarfum 
ptk),  quod  potius  (ui  defcndendi  caasa  Hoc  feweric*  Cum  cnim  fur 
d  faerit  infimubtos  quod  eil  infamedtli^him,&  arl  iddcmonrftran 
dura  faepe  nominarum  protocolluro  produ<^um ,  ncmo  non  videt, 
reum  comra  ilhid  defcnfionis  potius  gra^Ja,  quam^  iniurfatisli  anjmtf 
exciperc  pomiffe.  Sicutfin  fimili  conftar^  a<^ioncm  iniuriarum 
non  habete  loctim,  fi  animos  inbriandi  tanquaro  fubftantiale  reqni- 
fitum  abfit,  Uiltudjf.  de  iniur.  L.  Divusff.  adl,  Comel  deficar.  qua  de 
caufa,  fi  quis  ad  t  rcprobandos  teftes  crimen  ei5  obijciac^iniuriaccau- 
sa  fccifle  non  vidcbitur»  W^/  n.    ff  de  iniur.  Huc  faclt  t  probabilis, 
&  magis  rcGcpta  eorum  opinio,  qul  purant  licere  provocato  rcfpon- 
dcrc  convitium  diccnti :  tu  tnentiris:  quod  verbum  cum  fit  fui  natura 
iniuriaplenum^Gi/b^f^/^r}^.    yn.  196.  indeamaioriadminusretfle 
inferiur,qu6drcus^ad  obieftiorem  furti  licite  per  vcrbum  t  fingltis 
refpMderc,  aut  produdum  protocollum  in  vim  probarionisji^mrM- 
tum  noniiDarepotucrit,  neque  ofFenfioni  impurari  debear>  qaodcx-- 
preffit  juftx  defenfionis  ncccflitas»  Gjlhaufen  d.  §.  5.  n.  iio.  verf  oild" 
v^;ubiultcriusrradit,acquum  non  videri,  utineumqnis  aftionero 
iniuriaBum  kirendar,  quem ipfe  prius  iniuftc  provocavi^ 
18         Atquc  t  ira  22.  Deccmb.  1656.  iudicatura  eft  in  caufa  iniuria- 
rum  6(r^«3«Vm»fl(m't1JU®*  comra  Antcnium  Wolfium,  contra 
qucm  produdturo  fuit  protocollnm,in  quo  accufatio  adverlarij  cjus 
annotata  erat ,  ipfius  autcm  rcfponfio  &  defenfio  penitus  oroifla, 
quod  ipfe  propterca  fifturo,  vel  falfura  pronunciavit, 

^VJESTIO  LXXIll 
Ad  qpid  tcncatur  falfus  procurator ,  fcu  ad- 

miniftrator,  qui  fincs  mandaci  &  offici ; 
fuUxcedit  \ 
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Summaria. 

1  ^nio  c$ntpetens  pro  fcpar4ndis  honU  ahdialihm  d'  emphjttumis. 

4  Proceffus  afalfe procuratore  agttatns  annuUandits. 

5  Npw  tantiim  parte  cxiptente^fed  etiam  ex  officio. 

6  Sententia  contraf^fum  procuratorm  lata  nuUa  efi. 

7  non  dijltnguendum  inter  proeuratorem  ailorid^  &  reif 

8  Falfusprocuratorquis? 

9  yln  non  parti  adverft  imputandumy  quod  mandatum  «#»  melius  fx^- 
minavertt  f 

ro  Maniatum generale  ad  negotia  extenditur  ad  tudicta. 

1 1  Man  Ure  videtur,  qut  patitur. 

1 2  Prohibttio  ailionem  mandati  &  neg.  gejlorum  exckdu^ 
I  j  Talftts  procurator  ad  quid  teneatur  ? 

14  Prdtudtcium. 

1 5  Qudjliones  remisjive  tafts. 

Um  t  Dorainus  direftas,  defun<5to  quodam  Emphytcuta.bona 
ejus  ab  hatredibus  dererra  &c  ncglc<aa  ad  fc  trahcrct,  hxrcjcs  au- 
tem  prxdiaqiiacda  n  ,  tanqnnm  aHodialia ,  alienare  vcllcnt,  cisque 
admmiftiator  dominidire^i  obftarct,  convenerunt  eum  in  iudicio 
adhoc,  ut  dividercr,  &c  fcpaiaret  allodialia  ab  emphytcuticis,  inftitu- 
ta  t  velcommunidividuodo  adlionc,  vel  inccrtae  partis  vcndicatio- 
*uc,utloquiturICiusiwL.  &ft  ff.  1 .  ff.commun.  dtvtd  L.jd.jf.i.ff. 
dereivendic  Ipfc rc!c  liti  obtuli:,eaa)quc tam dm protraxit, doncc (u- 
pcrveniret  dominus  ejus,  &  improbaret  acla,  nihilquc  eorum  ratifi- 
carc  vcllcT,  quic  ab  adminiftra  ore  afla  fucrunr,  (  quamvis  gefta  pcr 
procutaiorcra  ratificaic  poffint ,  ctiam  poft  fcntcotiam  ,  vtde  Gail.  i . 
ebf  ay.  n.  3.  &  J.  quod  cxceffiftct  fincs  mandaii  &  inftrudkionis 
(nx,  8c  dc  bonis  immobillbus  nihil  ftatucrc  vel  difpotiefG  poflet ,  id- 
que  infpc^.a  cjus  infttudiionc  vctum  cfTc  appatuit. 

QJJ  /EREB  ATUR  t  ergo: an  ptoccftiis  falvati poftet ?  fin 
minus,  quid  adminiftratori  incumbctet  / 

AD  l^RIMUM  t  RESPONDEBATUR,  ptocef^ 

Eee  (um 
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non 
ra 


taaiurn  pats  adverfa  opponerc  po  cll  cxceptionem  fa.fi  proai 
:oris,antc&poft  fe  tcr^t  aoi ,  Ma.an  a/^^c.or.;^.  14.  Scdiudcx 
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cura:orcmlaia  nul!a  eft,  &  non  praciudicat  Do  i^ino,  c.  ex  infmuatione^ 
3,  a<w  c./^^.  cxt.  deprecurat  L.  24.  C.  deprocurat.  Ec  quaaw.s  f  Afy 
fmg.  ce«t.  r.  «6/  5.  d^ft  •  g^ai  intcr  procu  atoicm  aaoris  &:<ei,  ut  in 
primo  cafu  proccifas  &  fenteniia  conira  talcm  faifum  procuratorena 
non  tenear,  qaia non  habet  cxecuiioneTi ,  in  pofteriori  autem  v a'cat 
in  fuum  prcieiadicium  ,  &  coatra  eum  fiac  cxccucia  fententix ,  arg.  L. 
Plautm  61.  f  de procurat.  ramen  Maranrap.g'.  de  ord,  iud  de  fententta  n. 
iio.  non  valere  putat  fcfltcntiam,  qaarsdo  fertur ,  contra  eum,  qui 
non  eftlegitimus  defenfor,  tam  in  agendo,  qi-am  defendendo  ,  puia 
in  faHo  procuratore,  qui  non  habet  manda  um  ,  per  L.  licet  24.  C.  de 
procurat.  Cum  t  itaque  adminiftrator  ille  it^andatum  ad  hoc  non  ha- 
bucrit,  vel  (altem  in  fufticiens,  non  poterat  alit«r ,  nifi  pro  falfo  ,  id 
eft,  non  conftituto,  fed  aflerto  tantum  (fallus  enim  procuraror  diei- 
tur,  qui  vel  nullum,  vel  inlufticiens,  vcl  imperticcns  mandatum  ha- 
\}tXyVideprAced  quAft  n.T^'  Gad.  1.0&/47.»  i.  Marant.p.  4.  tf//?.  r6. 
«♦14^  ifOp^^ocuracoredeclarari^^r^.  L./4//Jtf  ^j.jfj' uL  fiiujfu  ^4^1 
in  pr.ff.  defurt.  L,falju$  1 9.  C.  eod.  L.yf  ult.  f  rem  rat.  hab.  L.  Uctt  24. 
C.  de procurat.  c.  4.  ext.  de procurat  c.  5.  deprocurat,  in  6. 

Si  t  DICAS;  partem  advcrfam  fibi  impu  are  deberc  ,  cur 
mandatum  non  ex'gerit,  vel  dihgentlus  non  eiaminavcrit,  &  cxce- 
ptioncm  fa-fi  procura  oris  obiecerlr,  per  tradita  Gailij  loc.  eit.  n  4.  d. 
l.  iicet  24  C.  de procurat.  R  E  S  P  O  N  D.  qaod  nil>il  quicquam  im- 
pu  ari  potuerit  adori,  quod  mandatum  fibi  cdi  non  pctcret,  quia  t 
mandatum  generale  ad  ncgotia  extenditur  etiamad  iudicia,  ^  5 
procurat  in  6.  5c  acommunitcraccidentlbus  verilimiliter  cicdere  po- 
terat,  illum  non  minus,  atque aWos  fimiles  adminiftratores,  in  &  ex-^ 


uaiu< 


^jESTw  Lxxiir. 


traiadiciam  res  6C  bona  doroini  (ui  defcndcrc  pofle ,  periraiiia 
Evcrhardi    locts  UgxL  loc  a  commumter  Acctd.  1 02.  neque  divinare,  an 
mandacum  cffec  refttiaum,  arg.  L.  i^.jf.  i.f  mdnditi  L.ftputMr.  31 
ubi  Gothof.  jf.adl.  j^quil 

Ec  quaaivis  \  afias  mandare  viJca:ur,quipatitur  aliun:  fua  ne- 
got/a  gercce,  L.iiut  patitur  i  i  .ff,  mandati  L.  6.  ff.  i.ff.  cod.  non  lamen 
hoc  in  cafu  dominus  direaus  (  qui  kire  dicebacur  litem  inier  ado- 
rem  &  a  Iminiftfaiorcm  verlan  )  pro  manda  e  potcrac  haberi,  quia 
non  t  ta-if um  generaliter  in  Inftrudlione  interdiccbat ,  fed  etiam  in 
hoc  ipfo  ca^u  (  uti  a'Icga6ac  )  ci  fpeciatim  prohibebar,  ne  ad  aftio- 
nem  refpondecer,  fed  ageotcmad  ipfam  remitterer,  arg.  t.ftquis  vo- 
lentef.C.de  nmt.gejl.  ubi  nec  proocgotiorum  geftorehabeiur,qui 
contra  exprefia  n  dumini  prohibitioncm  ncgotia  illius  gcrir. 

Quaictal  SECUNDUM  R  ES  P  O  N  D  E  B  A  T  U  R, 
eum  poeaam  faUi  procuraroris  incuiriire  ,  ut  vidcliccr  pcriculo  indi- 
cati  folvendifcrubicccrir,  arg.  L.  Plakttus  6 1 .  ff.  de  frocurat.  Mynhng, 
cent.  i.  obfjy  pcr  tradita  Damhaudcrij  prax.  rer.  ctvil.  f.92.  defalfo 
procurat.  n.  i.  vel  (alrcm  ad  refufior.cni  cxpcnfarum  ,  darnnoium,  ac 
inceicircadverfarij  lc  cbhgavcrir,  per  L.eumquem  temereff.  desud.  Sc- 
baftian.  Vanrius  rub.  de  null.  ex  defect.  habtltt.feu  rtiandm  n.  6^.f  444 
Myn(  loc.  cit.  l  a  dcciiiim  t  &  ludicatum  in  caufa  A.  M.  L.  conrra 
I.  C.  F.  1 4.  Octob.  16^6.  qui  rtixca  allegata  anuullato ptoceffu  in  cx- 
pcnfas  &  damna  condernnarusfui-r 

Plura  [  de  flilfo  procurarore  vide  apud  Facinac.  defalft  &ftwu' 
Ut  q  150  n.  89.  cr  feqq^  de  aftcrtopiocuiacorc  q.  16^.  defurtu  ^ 
anproeuratoiis  falfigcfta  inauditorio  Principis  racifacarc  pofTint , 
BoQt.dccif  i8i.».  14. 
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tAn  &  quando  uno  ex  fociis  (ielinqucntc,altcr 
focius»  vcl  cjus  haeredcs,  pa^nam  pro  rata  agnofcerC;  vcl 
damnum  parucipare  debcant  l 
: 
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r  E  L 

An  rcfufio  accisi^  defraudat»  tangat  ctiam 

cauponisuxorcm,  &haercde8 cius  ? 

Summariat 

1  ^uo  duK  frima  an  &  quando  uxorpro  tnartto  meatur,  9. 
1  Sccunda :  an  damnum  untusfoLij  alter  pr^et  <  o. 
7  rertia  :  prxfcrttm  ft  poft  finttamfoctetatem  acadat,  11. 

6  Quarta :  ati  transamo  unius  noceat  alteri  ?  1 2. 

7  Qutnta :  an  hares  &  quando  ex  deMo  defunSt  teneatur  ?  i  j ,  14. 1  5 . 

16.  1S.19.zi- 

8  Kefbonftonegattva. 

9  Katto :  quia  iommuni^  negottattoms  lucrum  commune  ejt. 
17  Kefusioansitdeltdum.velpoenaf 

10  Jnex  deltao  defraudantis  accisiam  aliquid  ad  haredem  pervenertt  t 

if  CpncluftOy  ^6  27. 1%. 
Z9  Argummumafimili, 

CUm  1  braxator  cercvislac  Neoburgenfis  mnlt^  annts  minorem 
folvifset  accisiam,  vcl  gabellam  vulgo  9Dm3^ft/  ^ia  dcbbcat,& 
detcaa  poft  obitum  uxotis  fraude,  transegilset  cam  Ca^T^eraDucali, 
&  certa  fumm^  pccani.r  oblata,  fea  crimiLali  procefsu  libeiafsct, 
QUi£REBATURt'^°  privignleius,  ta^iquam  ha:redcs  uxo- 
ris^lnfolvenda  iftarefasioneconcurrcfc  debercm? 

ProtNEGATIVA  vidctur  facetc  P  R  I M  O  :  quod  uxor 
ipla,  fi adhuc  vivetet,  pro  roarito,  artificium  braxatorium  exerccntc, 
ncque  tcfasioncm  dcfraudatjc  accisise  facere  ,  ncquc  pacnam  folvere 
debcret»  Tum  quod  uxor  non  teucacur  pro  niarito  ,  t.t.  C.  ncuxor 
po  marito,  tum  quod  pccnxcfuos  debeant  tencrc  authorcs  /.  fancimus 
21.  c.  de fotnis  l.j.ff  de  bonis  damnat.  &c  ncmo  cx  ali^no  crlminc  obli- 
getuf,  l  crtnten  16  ff  de  poenis.  


SECUN 


S  E  C  V  N  D  O  :tcriara  fi  vir&  iixor  ftenc  in  communi  ncgo- 
t  ajone;  taa^en  delidnm  yu\  non  p^xiudicat  uxori,  ncque  tcnna^ 
da  unana  profuarata  (np  ortarc.  nam  d^innnam»q;od  unus  cx  fo- 
ciis  pafsus  cft.  altci'  pro  fua  parr«  now  prxftat,  C\  lociLvs^cx  fuo  delido 
dapnum  incarrit,  /.^rfft  59  ff.fin.  /»r(? /J^ria  ts  cmm  ranrum  dam 
nam  feniirc  debet  ob  malcficium  (num,  /  cum  duabus  S^ffinf  tod. 

Idquc  T  E  R  TI  O  in^-  propcfito  ri^nto  minns  quia  harc  poe 
na  ▼elrefusio  primum  poft  cins  morrcra  didlara  fair,  [j  autcm  poft 
d  ftraiSam  focietarcm  aliquod  '-'amnum  nni  ex  fociis  a^cidertt,  id 
i  M'e  lolus  fuftcric^  faOlncrc  dcbct ,  arg  l.  a!tme.  6  .fft  fefl  dtjlra 

Q  V  A  R  T  O  :  t  mat itus  cum  Camcra  Ducali  transcgir,  &  fc 
ad  icfasionem  obrulir,  Ergo  ncmini  ahcri ,  quam  ipfi  foli  noccic  de- 
ber.  Traasaftiocnim  ab  aliofad^a  ahcri  r.onnocct.  &:privartspa 
cl  onibusnon  kcditur  ius  carrcroiu  JUrm/)/^.^  intr.c^jf  ^  IfJeirapisati. 
L  ii  tili  i^jfpen  ffdc pact  l.  un.C.fi  tticcmmuthea  Ifv  t^^,  caufa  qu  a  trans 
aSio  perlonamtransigentis  non  (:%tti\xMX,Arg.c.ventens%.& aleiiAtiYo 
ext.  de  transail.  &c  rcs  tntcralios  aiJa  riliis  non  prariiidi-car. 

Q  V  l  N  T  O  :  t  criamii  uxor  fiiuu!  cum  marirc  pcccifsct :  la- 
mcnquia  mortua  iamcft,  hacreJcs  non  primum  ad  rcfusionrm  ad- 
ftringi  pofsant-  quia  haercsex  delifto  dcfunfti  non  tcnctur,  iun  C.ex 
dtU<l.defu):^  uant  hdred.  L  ^  ff.  de prtvat  &  aftioncscx  dcli- 
disdefcci.  ^  inh«rcdcmrioniranicant,  j(f.«(^«ici^f^w(?w»^;m/if. 
iepe7pet.&  temp.  ait. 

H  s  lamcn  t  &fimi1ibusnon  atrcnris  rc^pondit  inc^y  afacultas 
luridica  Ingolftadic nfis  j.  Sept.  anno  16  f  o.  (uper  hac  quacftionc  re- 
q'iifi»a,  quo  i    uxor  adhuc  vivcrcr,  una  cum  mamo  icfufiunem  fa 
:crc,  & poft  cius  obitum  hacrcdcs illius  loco pccantas  convcnias  (oi- 
vercdcbcrent. 

IJquc  P  RIMO  tidcoTquiaifticoniugcs,  qui  communcm 
ncgotiarioncm,  aut  cauponariam  cxr rccnr,pro  lc  ciji  in  tantam  ha- 
bcntur,  ut  unus  pro  ahcro  folvcic  debcac ,  hoc  ipfo ,  quia  comrriunc 
acrara  percipiunt,  ius  Bavaric.  rir.  i.art.  10.  fWj^r.Gail.  2,  ohs.  ^e.n. 
5.  Ergo  uxor  hoc  in  ca(a  pro  marito  tcnctur. 

Quamvis  t  autcmSEC  V  NDO  (ocius  cx  eo  noy^  rcnearnr  fi  U 

Ecc  }  loci  I 


5 


SIIO  LXXIF^ 


400   

focio  cxdeliftD^i^Iiilp^ii^^^  in  lccunda  dub.ra- 

tionefiierantaddaaa:  ramen  hoc  exprcrsc  iniurelimitatur: 

Nifi  id  quod  ex n^a'eficio  foctus  acquifivit ,  in  coromunc  con- 
talir, per  uxu  i^Lfi  tgitur  ^5.$  profocio  ubi  dicitur  ,  ^quum  efse  ,  ut 
focias  tunc  ,  quando  ahcr  cx  dclido  quacfituro  comuht ,  participet 
damnum  cuius  lucrum  pariicipauir. 

Parum  f  autem  T  E  R  T  I  O  inter  cft  hoc  loco,  nirum  pxnn 
antcvclpoftobitumalteriusfocij  dia  ^afit,  pcrtext.tn  1.^6.  ff.d.  T. 
ubi  dicitur :  ncc quidquam  intrrcft,utrum  mancnte  focicrate  prxfti- 
rcritfocius(obfartum)andirsolutaca,  Idemqu#efsc  inoronibus 
turpibus  a6l:ionibus,vc!uti  in  iuriarum  >  vi  bonorum  raptorum,  fcr- 
ui  corrupti&  fimilibus^&  in  omnibuspaenis  pecuniariis,qu:e  cx  pu 
bhcis  ludiciis  accidunr* 

Neque  f  ctiam  obftat id ,  qaod  in  A  R  T  O  dubidandi 
ratione  allatum  fuir,  vldelicct  maritum  cum  Camera  Ducali  trans- 
egifte^ quia transadio  in  co  tantum  confiftcbar,ut  ctim  ipfe  &  cohac- 
redcs  in  aropUorcm  (umraam  condcmnandi  cfscnt,  ille  precibus  fuis 
impctrarctjUtaliquid  remitteretur :  fi  ergo  cohacrcdes  transadkioni 
ftarcnolunt,  ncque  rcmiffionfs  beneficio  gaudcbunr. 

AdQVINTAMf  dub.  rarionem  acccdcndo ,  dubirare  & 
difpuucehcer.an  praetenfioCamctaeexdclido  fluat,  qu  a  folum. 
modo  refasionem  Sc  rcftiruiionem  defiaadatae  accifia:  peti»: ,  quam 
CQniugcs  non  ex  delidto,  fed  ex debitOytanquam  s  alicnum,  folvetc 
debebant» 

Omnc  t  autem  ars  alienum,  quod  manentc  (ocietate  contra* 
(ftum  cft,  de  communi  folvendum  cft,  licct  pofteaquam  focie  as 
diftrafta  cft  ,  folntam  fit,  L  omncAS  27.  //  pro  focio  P^rindc  namquc 
habetur, ac  fi  fumma  illa  pccuniac  rcfandcndae,  qu«  poft  obitum  u • 
xoris  in cius  h treditaterepcricbatur,  non  ad  caniugcs,  fed ad  Came- 
ramfpcftafser» 

Qucraadmodum  fergo,  fi  rf  s  alicnac  u.  g.  depofitac,  comnjo 
datac^inhacrediratcrepcrtat,  &  pro  liacicditariis  pcrerrorcra  habita:, 
communitcr  intcr  haeredes  divif«  fuifsent,finguli  hacrcdcs  proporti- 
onaliter  concurrere,  contribucre,  vel  reftiiuerc  ^icbcrent :  ira  quoq; 
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hoc  loco  icituucio  collatio^     foluiio  a  fingulTs  facicnda  clh 

Vclal  tcrt  talisinc^rprctatio  capi  poccft  quafi  Tsallenum  vi- 
ventc  uxorclabuifscc ,  &  poll  obiturr.cius  primiim  cmeififsct:  Sicut 
crgoh^rcdesfocisapoftdivifionemfaaaai  dcbicura  aliquod  pri- 
rautT^apparcc  ^illudquilibctpro  rata  fuae  portionis  folvcrc  dcbct: 
ira  quoqac  rcfasionem  illam  fimul  pracdarc  nccefsc  habcnt. 

Si  D  I  C  A  S ;  t  non  cfse  mcrum  dcbicurr, vcl  acs  alicnura  ,  fcd 
pGc.iim  &rcfufioncm  in  unura  cumulum  collcaam:  hxrcdci  au- 
tcmadpoc  amnonobligari.  RliSIi.  di  c:rni  ron  po^s?,  quidpro 
pocna,  qaidqi  &  quantura  pro  acrc  alicno  habciidum,  Erquia  djrai- 
d»a  pars  prxicnfionis  a  Camcra  rcmifsa  fal'  ,  cius  crit  dcclararc,  u- 
irum  poBo am  vcl  dcbicum  lemiferir,  3c  vcri fimiliter  potius poena  rc- 
raifia  ccnfcnda  crit. 

Posico  t  eciarr^^uod  hacc  prxccnfio  flucrct  cx  ddiao ,  non  ta- 
mcn  protcrca  dici  dcbcrc^,  ]aod  non  transirct  in  hxrcdcs,  partim  i- 
dco,  quia  fbcius  &C  cius  hxrcdes,  qui  parriciparunt  lucittm  ^  dcbcnr 
quoque  participacc  pocnara  damnum,  /  fi tgitur  55  //  frofocio,(\Mo^ 
ficut  fupra  didkuro,  non  taiuura  duranrc,  (cd  ctiam  dilsoluta  focicta- 
tc  /.  5  (5  if.  d.  T,  adeoquc  poft  obitum  focii  it^hcxrcdious  !ocum  habct. 
mors  cnim  prxcipua  caafa  cft ,  qu«  focicraccm  diftrahit ff.  fociet.u  & 
f.  folvitur  injl  dc  focietate  L  foctetatem  4.  in  fin.  Ifoctum  60.  in pr,  /•  4«i. 
$ne6f.jf.  morte ff. pro focio. 

Partim  "J-  ideo,  quia  noti  iurii  cft,  quod  etiam  aftioncs  cx  dc- 
lifto  dcfcendcntes  ad haercdcs  tranfc anr,  quatcnus  indc  funt  lucuplc- 
tati  /  un.  c.  ex  deliclo  defuncl  /.  in  hmdem  5  jf.  de  calumniAt.  ubi  dicitur, 
q  iod  turpia  lucra  hatrcdi  quoquc  cxtorqucaniur,  licct  crimina  cx- 
tingtiantur,  &  nc  cx  dclido  dcfundli  ditcfcat  ha'rcs,a<5tio  in  faduni 
a  Ivcchis  hxrc*lcm  rcdditur,  per  quam  rcftituctc  cogitur,  quan<6  lo- 
cup^etior  cx  txxti^(k\ysc^,icur)iAUtem^i.ff  d$  ro  fendtc.Ufiplures. 
lyff  %&l.i6ff  de  dolo  malo. 

Quod  aatcmad  hacrcdes  dc  accifiis  dcfiaudaris  aliqord  pc^ 
vc:.crir,tdaJco  clarum  eft,  ur  probationc  non  incWgcar.  Nam 
coniugf s dc  taberr.a  (cuius Jucrnm  &  daranum  in  harrcdiratera  pcr- 
vciiitj  arapliorcra  fammamaccilia?,qnam  dcfado  folvcrunt,dcbu^ 
crunr,  utiquc  mraanibus(ui$  cara  rctmucrunr,  confcquenrcr  hxrc- 
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unt6  locupleuot,&caiusqQeha:i 

Slaatcmtpinculorhxreaitasadhaetcdcm  pervcnetlt ,  «iatn  l 
^io  t  dc  So  d  fSndeos  contta  h^cedem  datur,  icxrus  expr  fsus 

am  l  occafianedclifti.  pofiro  t  crgo,  qood  vel  rrar.tus  folus  vd 
ux«r  ddiquifscnt .  &  dc^o,  quod  Camcrac  DucaU  rolycndum 
cWt  dolofcvclperincuriam  rctinuiiscnt ,  mfquc  m  «n.mani  o- 

url'pacrb.onif  id  remanfifsct ,  confcqaenter  locuplctlor_  ha.redua 
adXLedc^pervenifset,  &  lacrum  hoc  tanquam  iDmftom  h«ed.bus 

""li:£rrrviventeuxore,vel  a  mortaa  ,  ante  diviSoncJ 
hsreditatls  CamcraDucalis  rcfas»oncm  pet.jfser,  ut.quc  ex  commu- 
ni  mafsa.vd  hxrcditate  folvldcbaifTct,  &  velcommun.  pa.rimo^.o, 
velcommunih«ctitatitantundcmdeccfsifsct,h«redcs  autera  tan-l 
6  rainos ,  &  matitus  id.  quod  ci  iuxta  pa Aa  doialia  debebatur ,  to- 

uro  confecutusfuifset.  i 
Quoniaratigiiurrcfufioiftaadtcropus  prajtcritum  retrotr»- 

aa  cft,  caUolatio,  divisio,  &  attributio  pet.nde  formaoda  cft.quati 

vivemc  ad  huc  uxore  refufio  mipofiu  fuilset ,  confequcntcr  roantus 

non  amplios,  Sc  cohccre Jcs  non  minus  prstttate  dcbent  ,  quam  id, 

riuodunicuiquertatimpoft  mortcm  fubfecotam  decefs;flct.  Nam 

etrotraftio  ad  tempus  praetetitum  idopetatut,  ut  pcrinde  habca- 

tur,  atque  fi  refafio  vivcnteuxorc  iam  iniunda  fuilsct,  quo  fado, 

quanio  roinus  haEredetconfecuturifoifscar,  in  tantumunusquisque 

nuncprjtftare.&quodainmodo  rcfticuere  deber. 

Ex  tnde  t  proccdit  CONCLUSIO,  quod  fi  duo  vel  ploies 

ftcteruntfiraulinfecletate,  &atsalienarodutante(ocictatevclab  u- 

no,  vel  ab  omnibus,  occafione  focietatis  conttaftum  ,  poftea  ea  di- 

ftrafta  e«''gatur ,  illudcommuniter  x  focijs,  vel  eorum  ha:icdiba$ 

folvenduni  fit,  L.  27//  prfl /flfto,  &  fi  unus  -f  fociorum  ddidum  ad- 

mifit,  atqueexillo  dclido  Ibcieiau  aliquid  acccfsit ,  tuncfivcaia- 

nente,fivc  diftrafta  (bcietate  lacrum  iplhtn,vc!  pa:narcpetatur,aitcr ' 


r 
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focius,  vclharedcs,ad  quos  iocupl^nor  harreditas  pcrveniti  L.(« 
hiredem  i6  ff  dedolo  nul  pro  ra  a  conterre,  &  pocnam  agnofccrc,  vcl 
damnum  participare  debenr,!.  55  &  i6.ffprofocio. 

Atqui  ex  t  deduAione  noftra,&  fadlainterpcciatione  conftar 
hos duos  coniugcs  ftetifse  in  communi  negotiatione ,  vel caupona- 
ria,  tacitaquc  focietate  ,  &  vel  as  alienum  conrraiifsc,  velunHm  ex 
fociis,  vel  etiam  utrun  q;  dellilum  «dmififse,&  quod  Caracrae  Du • 
cati folvendam  erar,  non  fcKifse,(cdin  communi  focieiatis  &  fami- 
l\x  fuac  mafsa,  corpore,  aut  patritTiOnio  retinuilfe  per  quod  focletati 
&  farailiae  ipforum  aliquid  acccfliir. 

non  t  obftanre,  quod  acccflio  illa,  (fi ve  fit  lucruro,five  pae- 
na)poft  obitum  uxoris,  aieoque  diftradtafocietatcjcpeiatur^hacrt- 
dtscius,  adc|Uos  locupletior  hxreditas  pervcnit,  pro  fuaratacon- 
ferre,reRituere,  refundere,&  vel  poenam  pro  fua  garic  agnofcete, 
vcl  de  damno  particJpaicdrbenr. 

Pio  t  cocfiimauonefacit ,  quod  fi  ftenrac  &col!cftacnonfint 
folutar,  ilUe  ad  huc»  tanqtiain  dcbtium ,  ab  haeredibus  cxigi  polsint , 
&popnaabijs  rcquiri  Georg.  Evcih.  r(?/.  t.confil  j.  ij.  38.  fww  w«/r. 
feqq  ubi  varia  arguroenri  habct  ad  hoc  propoluuro,  vjdc  BcloU^.p  3. 
confil.  91.  n  57.  &  f^qq^  n.  6^.  &  feqq.  n,  io::r&  fcqi-  vcruro  dc  hoc 
prolixiusfeq  quxftione  videbimus. 


^Msrio  LXXV. 
Utrum  cnmen;  JefrauJatae  collecfbae  trahat 

poft  fe  confifcacioDem,  &  an  pocna  illa  tranfeac 

inhactcdcs? 

Summariat 

X  Opifiio  affirm4HV0 
z  jiutorva^  fxcultatum. 

3  Injirmttas  argumentorum. 

4  Eorumexpluatio. 

5  valedt  tale  fiatutum  vel  confuetudo  l 
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6  OpMonegativa. 

S  Dtfpofitio  recefsuum  Imperij,  loi 
9  lUatto.  ir. 

I  z  ^       ad  Chrifiianos  non  eft  argumentum  dumdum. 
1  j  /^(^w4  defraudantis  colleclas  non  tranftt  m  bmdcs,  1 6 • 
14  Quid  in  po^n4  commsfsi  ? 

Peena  defraudatoris  arbitraria. 
I  (J  Qaid  fi  refusiofmt  acceptata. 
17  Qutd  fiquinquennium  fttelapfum^ 

X9  Conclufto.  .      /  • 

On  defunt  f  Dd.  qui  putant,  in  crlmine  defraudati  cenfus ,  uti 
_  ^jfocztmmLj.c.deqUAfiion.L  i.f  tncaufazo.&thiGothofff.eol 
Georg.Everhand.  vol  uconfil  ».47-  fifcura apprcheriaerepo(sc,id, 
quod  quis  in  coUeftarura  irr  pt»ritiont  noo  fuic  profclsus,  vcl  dolose 
fubticait,fjcutvldereeftapudWinz'erum decoUeaisconfil-  s  nj&i. 
itautpccnacommifsi.taminhoc  crimine,  quam  inctimmcdcfrau- 
dati  veftigalis  vclgabellae  locumhabeat,  pro  ut  t  olim  tam  ia  facul- 
tatc  luridicaliigolftadiana^quam  Tubingenfi,  coriluleiido^conclu  ; 
fum  fuit,  ut  viderc  cft  apud  Georg.  Evcrhard.  rf.  confil.  3.  Befold.  p.  J. 
confiL  9i.n.  75.  ubi  plures  pro  hac  opinione  allcgat, 

Verum  ucutt  fit,quiaprohac(entfntiaallegaci rcxt.  inLplacet$. 
C.  de  S.S.  EcclefUde  his  j.  C  ie  Epifc.  &  Cler.  (cx  quibus  argumcnro  a 
contrariopetitodeducltur:  (jUodLaidnoa  folvcntts  tributa  pan- 
anturtranslationcs)c2^/.  8  C.  de  exall.  trtbut.  ibi;  omnibns  Hfiodis 
pcifiefsioncs  corum  publico  vindiccntur^itcm  tot  tit  C  fipropter  pubL 
pensit, hoc  in  rerminis  nou  dicunt,  fcd  bcnc  t  ita  explicari  po(sunt> 
quod  fipofs^florcsprx  lioru  J*-  in  folveod  s  cenfibus  vclcoIlc£kis  ef- 
sent,  poflint  exaftorcs,  illa,  tanquam  pigaoris  obhgaia,  occuparc , 
&  vcl  vcnderf,yei  non  invcnto  cmptorc,fifcd  vcl  curix  addiccrc, 
non  quidcm  pro  pocna,  fcd  pto  exolutione  dcbitorum  cenfpamjaut 
tributotum  Anton.  Perez  w.  i.Cjtpropt,pubUpenfGoiho(.AdL9.C. 

mtwr.  &indubioporiuscontiafi(cum  ,  qunmpro  Jp(oic 
Ipondendum,  /.  non puto  Joff.de  iure  fifci. 

I  vb  I  UQdoresicpcnuntttr,  qaiputant,quod  ftatus  vcl  civltas 
  Impeiij 
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IfT^pcrij  conpoflTit  facerc  ftatuium ,  ut  bona  ipfo  fadloincomniir. 
sum  cacJant  .yh  non  folutas,  vcl  noa  rcAc  (olutas  collcaas,Klockcn 
decontrtbutiomb.thef.6y  Dil}.  BalU.  vot.  i.dtfp.dciureveltigMi  c$n6luf 
.87.  Atioticmpore  fa.ulras  luridica  Ingolftadicnfis  unanimuci 
ccnfui',  quodinfpeftoiurccoromuni  pcrnacoifiifli  inctimincfrau- 
dntac  collediap  locum  non  habeat,  &  argumentum  a  veAigalibus  ad 
coIlcftaSjquodBefoldusfof.  rif.  w.  86.  104,  6c  ro/.  fingnlariterallc- 
gat,  idco  non  Vcifcar,  quia  pocna:,  praefertim  tam  "f  gravcs ,  non  fubt 
pcoducendarav^  cafus  non  ocprcfsos,  c,  inpoenis.  49.  dcR.l  tn  6^  Za- 
fius  &  glofs.  ai  jf,  ex  mdleficiis.  itifl.  de  acf^on-  nracfcrtim  quod  t  in  rc- 
refTuInnpcriiVeAn-o  I  ^44.  S)od)  fcffm  poena  arbitrtria  tUtutJ  fit 
hhvfrbis:  ^^urb<  n^dncr  o^crmc^rjin^r<n^m^ri(/vn  2tl^^ 
(«rFun^^tfa:  Shif?f!d)cngtcn:r  ^n^2ln(iig/tnfctncr2lnjci3m»cnt^ 
A  mcix^m  tnb  t)cr(Tcttr<n  ttcffcn/bcn  c6cr  ^tcfclb  fcH  tf>r  Obv^f  ci  t  nac$ 
grciTc^f^cr  ftctnc  fctncs' wrfrf^ttct^cn^  /  t^n&niicl)5c(ta(fl)crfc(bcnt>n^ 
nact)li^lpltcf)  ffrvlffcn*  Ex  quo  ?  appjrct,quod  pro  quantitatc&qua. 
Ktatc  cclatorum  bonorum,  &  ipfius  dolofkcclationif,pana  divcrfi- 
roodc  fic imponcnda,  qnx  variatio nccc fsaria  no  cflct ,  fi poena com- 
mifsi,quac in  omnibus  cafibut,&  tam m  magna^quam  in  parva  quaa*, 
titatc  fcmpcr  uni  formii  cft,  locum  habcret.  j 
Idipfum  t  colliglurcxfr,  afccr  jit  CTn6rln<pin3/  d.R.A^de 
*Anno  1  f  44.  nbi  habrtur :  92i?c  tkcr  (t)cr  ^ii^cn)  cuur  c^ct  mc^r  fJC^ 
fa^r  cfccr  falfcd  f;icrtn  511  ^ctr Jtrcftcn  v^crmct  ctr  tt^ilrbc  /  l)cr  foS  bcr 
br<<tf  ctr  Doruntcr  <r  wcnl^iifftt^Ant^csct^t  iDcrtcn/v^nb  burcf)  fc(cf)c  fctrt , 
5D?t^f)ant(un<^  im  ^aihcn  ^^ciUttcr  fctn<r^)aab  vm  ©lucr  »crtt)ivrc(t 
Ipnb  Vcrfattcn  \)abw. 

QuiA  X  ^uur  pcrna  confifcationis  tantund  Iud«is  ,  &  quidem 
in  tcrmtnis  illiiis  conftiturionis,  ncmpc  in  colletSlis  Turcicis,  panin 
inodkim  dctcft^ndrillomm  pcrfidici  partim  hi  favorcm  Turcica: 
colledla^,itnpofi»afijit ,  Chriftiatii  tn  vulgnribus  colkAis  dcfiauda 
tis  non  fimili  ptrna  affici  polTunt.  In  t  odium  enim  ludaorum 
multa  introduda  funt,  qu«  ad  alios  cxtcndi  non  dcbent .  Hippolir. 
del^Uifi^^.finguL^Sj.  Kcyg,  tntbefaur.  itt.  A.  n.  114.  Viviustt.  le^ttinja 
non  debetur  n.  6.  Bcrlich./r.  5.  comluf  r  4.  ff» ;  r . 

Qu  ad  t  altcram  partcra  quxftionis  noo  cft  dubium,quod  dc 

'  F  f  f  z  trauda  - 


tl 


I  2 


:X^c  aa«S  pecuniarn,  quaatao,  defundlus  F.  fuccefsivls  an- 

vc  e  rbuerat.  non  eftamV»gcndum,quodpto  tanto  aaro  uannue- 
^it  ad  hartedes,  cum  fuerit  revcra  dcbitam  Ncque  eaam  t  aubi- 
am  eft  quod  parna  comm.ffi  ordinari^  adhatredem  tratjfeat./r^r  tcxt. 
Ti  ZinprldepubUcan.  ubi  dicitur :  faudati  ve£t.galis ,  cnn.en 
Id  hstedem  eius,  qai  ftaudem  comtaiit, commiffi  ra:io.ietians  mu- 
dtur  &inl  i^.jfwiwhabetur-.ccromiravcaigaliuranomineet. 
iamldhsredem  transroitti .  idque  fer  hanc  lauonem :  qui-  qiujd 
commifsuin  cft,  ftatira  dcfinit  cfsediis,qai  contiaxu,vd  udiquu  do- 
miniuroque  rci  ve&igaU  acquicitur.  Ea  proptet  conur.ifsi  periccu- 
tio  ficut  advetfus  quem  libet  pofleftotem.ficadvetfus  hytedcm  com- 
peiit.  Sed  quia  iam  diftum  eft,  quod  pcena  1  comtrifli  In  ptopo- 
fito  noD  habcailocum  ,  fed  atbi  iat  a  iniroperij  conftnuncnibus 
Qmb  etiaminiutecoromnn-perfwr.i»  L  quisquk  z»C  detoiJib.Uit. 
ubi  dicitut:  fi  q  usdeclinet  fidcm  cenAtum  ,  &:  mc  tsa  ur  calhdaB 
paupcrtatis  ingcniu»,  mox  dctcaus  compcrcnti  iudignationi  iubji- 
ciatur)  6c  poenalia  iudicia  natuia  fua  in  hxtedcs  non  tianfearil.  IM 
hwouriis ^s  fd<0&A.ff.i  infi  deptrfet.  &  temp  aa. 

Sequiiut  t  iua  (ponte.quod  hxicdes  nalla  pocna  amci  poflint, 
Idque  tanto  minus.fi  tefufio  defraadacae  collea«  ab  ijs  fait  accepta, 
qaaado  eaim  p»ft  coramirsum  datiatius  icccpit  daiura  ,  aut  admifit 
piotcfsionero.tunc  dicitui  lemifiise  commi(raro,Peieg.(i«  jure  fifci  Ub. 
6.tit.$.n.}$. 

Vbi  Sc  hoc  t  notanduro :  quod  fi  in  propofito  cafu  poena  com- 
miflllocurohabetei  inihil  oroinus  ea  poft  elapfum  quinquennium 
ceflaietjpw  textum  in  1. 1 C.  ie  ye^tgal.  &  cowmifsis,  ubi  dicitur :  com- 
miflum,  quod  ante  qaioqueDniam  faauro  eft ,  fi  )ite  ics  anticipata 
non  eft,  vindicati  oon  pofle. 

Vndc  Percgrinas  t  dt  iurt fifci  Ub.  4.  tit.  5.  de  crimmibust  qu£  mmt 
nontxtmg.ri.  ^z.infert.-quodpoenacfraadataegabellx  contra  haic- 
des  exeiceatut  intta  quinquennium  tanium,  &  in  re  ipla.  Qua  de 
c   raetiamdehocdubitaripoflet:  ante  comroifll  nonampl  os  ex- 
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taiue,  fed  boua  tide conlumpu ,  tifcus  «nliquamadtoncuihabcict, 
nec  nc. 

Nifi  crgo  \  in  loco  dcfraudaia?  colleda:  pcculiarc  ftatutum,vel 
invctcfa  a  fitccnfuctudo,  m  bora  illa,  dc^uibuscol  e<Jta  folvenca: 
erant,  cc  nfifccnmr,  poena  hxredibus  non  cll  iiiflJgencia,  prKfertitr  i\, 
bona  ceiifaalia  non  amplius  cxtant ,  vcl  quir cjuennium  a  tcmpote 
deliAicfiluxit »  vel  refufio  collcftx  absque  rcHivatione  poena  fim- 
[licicei  fuit  acceptatajta  rcfpondit  facuhas  Ir;goirtad:erfiS)2:«  5rf>r- 
itffo*  &  egofacpius4 

Plura  dehacqaaftionc  videapud Bcfold:  p.  ^.confiL^i  ij  y&^ 
»  7c^«  dr/?^^^  &apudKiockcn  de  coHtributmtb,  c.it.n.jj  &feqq*c. 
i^.  n.  541.  &f(qq. 
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Quae  fit  pocna  eAccdcntis  taxam  i 
Summaria. 

I.  2.  "RemoUt  &  Taxd  cvmparatio. 
3  TaxA  Koiumentay  4.  antolerattda  ? 

5  &  qUJr?  f 

y  ItHs  RMU>  >  8 .  quos  jlrtngdt } 

9  Pana  contra  venienttbus  qua  mpcnenda  dt  jurt  Savarico  f 

10  Quit  ex  lonfiitutione  Palatma  ? 

1 1  Iteratio  quam  fcenam  wereatur  f 

1 1  Retttrari  dclui  um  quaudo  dicutur  f 

15  ytnpoenaquadrupltlocumhdeatf 

&  quaref  14^ 
tf  Vuiudutum. 

1 6  Quadruflum  cui  applicetur  f 

7  DtjLrtmeainteriudtaum  dvtU&mmmale^ii.  altdtaxstremijsivi. 
Einora,  (  fi  phyfiokgiscreainr.us,  (lupend«  natar«  animal  eft, 
p:fciculu5  ncmpc  pa.  vus,  qui  curfum  onulti  pavipj  fiftit.ftgm.? 


y      i   U  3S 


4«t 


StlO  LXXFI, 


di- 


gnasrna.hinasterooratar  »  unde  etiara  nomen  habet .  ut  HemoTA 
ca  ur.    ^qaathortcndum,  ^quc  ftupcnduro  bruian:^  clt  taxa  , 


mcrccs  videlicet,  feu  fportula,  (cribis  folvi  fol:r^,  pro  extradendis 
mandatis,  decietis,(cntenriis,  protollis,  &  copiis ,  quae  cum  luroroa 
meaindignationecucrumiuft  tiaBfxpjfl^me  fiftetc  confuevit.  Dum 
tenirnnemopra:ftoeft,qaltaxaraexrolvat^  omnia  prxfataiacent 
negle6ta.haiidcxpcdtta,haud  cxccutioni  dai9,in  mulics  fepcroen* 
(es,  inplutesquandoqueannosjotitafrequenteioptarem,  taxam  in 
profundo  pcUgl  lcpultam  iaccre ,  pr^ (citim.  quod  t  conveniens  mi- 
hi  vidcretur,iaftitiam  gratis  ideo  adrainiftrari  ,quod  fubditi  proptc- 
rt a  tribura  folvan^ ut  ipfts  ius  dieeicrur,  ijque  a  kfione ,  injurijs,  & 
iniquiratibus  aliorum,  lam  in  judicio,  quam  extraiudiciuro  dcfen- 
derentut  y  vide  Per.  Heig.  f.  1. 1).  23. n.i.&i.  Carpz. 3.  mrtunaL  q. 
109./.  83.  n.6Z.&  69.  Wehn.  w.  imUfoL  7  1 2.  CQlumnA  i.  &  Jeqq. 

Dum  thocfapius  ingcniinavi,audire  debuiytaxam  (ctibis  in 
partcm  falari j  compurari,  mcriroquecxigi.  Cum  cnira  exigua  fa- 
lariahabeant,  &  devcmonon  poflintvivcrc,  debentariar.de fuam 
fuftcntationcm  habcrc.  Ne  autcm  f  modus  cxccdatur  in  exigen- 
dataxa,laudabilircrapudnosintrodu(5lay&  anno  1614.  publicara 
cft  ordinatio  quxdam,  bi<  "X^ycrbimn^/  &  fimiie  quid  in  jure  Bava- 
rico  dilpofirum,  ttt  t«t  irttlW^Vttl)  ^cUctr)exbmm$/  lih.  I.  ut.  3,  artic. 
I./.  ^^i.&  feqq.idmfoL  j{6].  &/eqq.tU.  JiUbi  ccrtus  modus  prar- 
fcriptus  eft,  quid  &  quantum  exigcrc,  &  acciperc  liccat^  Ei  rede : 
Nam  t  cum  nuUimi  genus hominum  fit  purum  ab  a variria,  ideo  le- 
gislatorcs  profpiccrc  dcbent  &folcnr,  nc  qois  eam  excerctrcr  in(a- 
crofanftis  iudicijs,  ubi  latiflima  eft  cxiorqucndae  pecuniac  occafio 
prxtexru  fportularuni  ,Oldendorp.  clafs.  lart.  ii.  inargum.  &mcri. 
t6 :  quia  iniuriarum  occafio  inde  oafci  non  debct,  undc  jura  nafcun- 
tur,  lexrus  in  t.  qualttirj  &  quando  i-j.  txt.de acc^fat.  L  memtmrint.  6c 
unde  w^ncquc  iniurijs  adirus  patcre  pcr  iudicium  c.  ncnntdli  if.  ext^ 
derefcript.  Cerra  ergo  fmcrccs  &  fporrula  pracrcripfa,dcfinira ,  & 
taxataeft,  &  adhanc  taxationcm  non  tantiim  officiaics  &  miniftri 
Principlsjvcruna  ciiam  ftatus  provincia!e5,Landfafli  &dominiHof. 
marchiarumfuntadftriAi,  jus  Bavaric. /ac  cit.  tit  art.].^^xctt^ 
HUng  tit.  3 1  >  /  2  7.  §  ^itfmtff  verHC.  giic^  i>tn  ^intjH^^  Scdquut 


Ui 

l 

001 
OQ 

a 

tittj 

/^: 

% 


Early  European  Books,  Copyrighl©  2012  ProQuest  UC. 
Images  reproduced  by  courtesy  of  the  Biblioteco  Naziona 

CFMAGL.  2.6.47 


 SS^^STio  Lxxri.  ^09 

ftuftra  fcninturlegcs,  nifi  puniantur  quoqac  conteraptorcs,QU /£• 
STIO  nunceft,quatna:n  pocna  contraveaicniibcs  fit  iroponcnda  / 
jus  Bavatic.  loc.cit.art,  4,1«  fin.  comniinarur  indcfinltc  an5aiarvcr- 

iioncm  ihi ;  S>cc^nt<man&aMbcr4chkbcfc()wem/ebetiU^^ 
pattiiraimcmmm  nif  wcrfccii  vntirlaiJau      au.Cin  j  Gc:>a  nuliaa 

jure  itaiura  eit ,  ea  a;biriio  jadi.  is  coiiitituitur,  arg  C.f  m  fin.  ext.  dc 
tr4)isda.text.  inL.i  U  ff  de  cffraaor.c  decausis  ^  fin.ext  de  offic  dtUg.GAiL 
i.ohs.  :yn  1.  ConlUruto  f  P.^lacma  magisad  Ipecieiu  accedit,  &  iq 
prinia  vice,  (i  exceftus  non  fit  nimis  n\ignus,^xcedentem  ad  reftiiu- 
rionem  excefiTus ,  &  pr<cicreaad  condignaiii  muldam  pccuniariam, 
velalia  n  pocnam  pro  qiialita  c  cifcumftaDriarum  :  altera  autcm  vi- 
ce,  vcl  fi  priiuus  exceffus  fic  magnus,  remotioncab officio,  reftkuti- 
one  f xccftus,  tcfufionc  damnoruro  &  expcofarum,  iuxcaarbitrium 
Sc  moderationcm  iudicis  condemnari  iuber, 

R-a  io  t  autem,curpiopteritcrationem,n^aior  panaunpona-  n 
tur,  eft  ifta,  qviia  contunr  aca  pxrnam  auget  &  cumalat,  L  relegatt.^. 
fuhfin  ffde^nis.  Scdqaia  contumaxin  deliftis  dicl  non  poteft  , 
oiii (itfeinel coademnatus  & punitus,  Bcrlichius^.  ^conclm.  yi.n.i^. 
Cac  Jir.alis  Tufch.  ht.  C  comlus  1022.  ».  1 5.  iieo  etiam  in  hoc  cafu 
t  puto.iHam  remotionis  f  ocnam  (quae  non  lcviscft.Gail.i.  ohs.  43 ,2 

1  2.}  imponi  non  polfc,  nifi  fcmel  corrcdu^  &c  punitus  quis  fiicrit , 
pccnam  autem  dcnoo  redcundo  (ptevcritf  pcr  text.  inL.  capstalium. 

2  j  §  folentquidam  j.  u.fciltcet  ff.  depctnis.  ubi  difcriis  verbis  (latuittir : 
licetproprcr  rcitcracionem  dci.iloium  nrtaiorpo^nagradatlm  foleat 
iraponi,  hoc  taaicn  tunc  deraura  obtinet,  fi  malctadtorcs  apprehen- 
fi,  &  clemcntius  traflati  &  punitifucrint,  vid,  Farinac.  5.  2jii.^. 
vidc  infra  q.ji.pa  tot. 

An  autcra  t  poc  a  quadrupli  conrra  exccutoresde  jureantl-  i  j 
quo  fta^ata  i.qu^dj^upli  ji.  infi^  habcatccUmiocum  inmo. 

Idernis.  quibas^taxaiafjnicialarM  per  ftatuta  &C  confuetudiriCS  loco- 
\  runn  .'Ha  «c  qaatftioncm  rra6tavi  in  Inft.  Ratiorcgul ,  ad  d,     t  5.  n. 
14  /  2  8f,  abidixl,  plcrosque  vcllc,  illam  poenam  adhucdurarc  . 
ichneldcv  vin.       ».  2^  &  Welcnb.  4rf§.rn/)/;,  mpr.  quiafqnan- 
tum  poffibile  eft,  iegcs  vctcrcs  a  legura  latonbus  benc  ordinat»  ad 


uiuai 
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mota.animi  ex  ijs.  torraandus  cft  &  meri.o  p«.a  .lla  quadruph  lo- 
curo  habcicdebct,  quiagrandc  dei.aam  f  ft ,  in  pubUcis om..ls  ei 
ercereq<i£eftam.exarbitrioptoprio.  q^iod  legcs  oon  m.nor.s  aelti- 
mant.  quam  fi.rtum,  quod  &ipfum  q  .aJrupl.  pocnam  haoct.Mynl. 
*U  \6.  Oldcodorp.  Uc.  cit.  mfraa.n.  5.  Arque  t  ita  decilum 
&iudicatumfaiti.vcausicomrounitatisT.  &  P  20  OAob.  1656. 
conrtaviduam  B.  cui,  curaad  obrervantiao.  fccr  ^aXOrMlUtta  am 
antcurgerctur^&futilibusarguraeritis  fescpoftea  o^jponeict,  hacc 
pocna  interroinata  fair,ut  tcftitiKione  quadrupli  dset  punienda,quo- 
ties  fubditos  foos  contta  ordinationera  gravatet.  Nec  enim  pocna 
remottonis  ab  otficio  locam  habere  poterat ,  quia  non  adminiftra- 
torio,  fed  proptio  jure  Hofmarchix  iutisdid:  o.  em  cxerccbar.Con- 
fet  cam  his  qus  fctipfi  ad  § .  trifli.  24-  &  ^\  (JUAdrupli.  »  f .  injl.  de  aaio- 
ntb.  ubi  declarationcs  &  limitatioBCs  reperics. 

Sed  t cui  applicabiiut hoc  quadtuplum Refp.  partf  grauatac ,  fi 
civilitetadpoenam  fibiapplicandaroegerit ,  vcl  fifco/i  criminaHter. 

NamextomaideUaotam  pubhco  quaro  piivato  duplcjtja- 
diciam  nafcitur.  civilc  &ctiminalc,  l.fin.ff.  defurt.  arg.  l.fin.ubiBar- 
tol  ff.  deprtvat.  deltH.  alterum  enim  ut.litas  ptivatorum ,  aheruro  vi- 
gor  publica:  difciplin*  poftulat,  L.  locattoc^.^  quod  illtctte.  5  f  dt publi- 
can.  vid.  Mynf, ad pr. itt.  n.  x.  infi.  de  publicis  itidicijs.  Farioacium  confil 
9<.n.  41.  Harprecht§  X».  2f  inft  d.  T.Wt-^.n  f.&^.ff.adL.luL 
rcHt.  De  axaCimcralivid.  (5rtm<r»©Crtc6fgflr^mm3  l.M.  JJ 
IwTSiWi^^fWCi/ de ^nno  1566.  §. ^muigcn G:lmao>^;fmpb.  10. 
I .(.  2.  ttt.  1 6 ♦  ae ai  a  Rudin£..cwf.  4.  tbs.  90.  :)pcidel  tn  Spuul.  u.  tax. 
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r 


1  Vmk  nmtn  bubut  f 

}  jin  jure  exi^atti)  ?  &  6ur  api^Arit$ribm  folv^tnr  ?  4« 
5  An  reite  4  dehnqumtlu^}  \T3.X4. 
d  Per  indtcts} 

7  CurpotiW  a  dommH  territoriorum  ? 
I d  Copifuetudtncs  anttquA  tolerandA,  i !•  1 2.  f^r^ f 4rri non 
inducewld. 

1 5  -/f » ^Tc  nrr4  prohihitioncm JlAtutum  vel  confuetudo  induci  pofiit. 

16  Triiudicium. 

QU.busJam  tiBlGcIsconfuetndlrve  recepturo  eft,  ui  fi  cnuldla 
pecuniat ia  delinquenti imponitur,  is  etian)  apparitori  quctam 
al  q  iam,u,g.  '^ecimam  rarrem  rolve  edebeac  ,  &  hancquotam  lo 
ieot  vocare  fctn^J^a(^»anM/ctcr  ?(?acftrccf)f. 

Raiio  tnoir.ioiscltilla:quta^an&<(&»anM<n  inief  cxre 
ras  fignifi.ationes  deootant  ctiam  cc.iAum,p(rnam,&punjtionem, 
cunr.  crgo  delinquens  prius  iudici,  poftea  eius  apparitoiipocnaiD,vel 
parrempccna Tol^  eredebcat,  nonmalcSflac^ttanM  appcllaur.  Ai* 
autem  t  redle  $Rac()rCC()(  ^  o  erur,  &  jure  cii^atur ,  n  aius  dubiuro 
cft.  Videii  pol]et,qu6<liic:  Ratio:  qu  arcjpublicac  imercft  crimi 
napuniii,  &  delirq  jenres  coerceri ,  1#  itdvulneratus    .  Sdftttnatio, 
u.quodftquuff  adl.  jlqutl  L.fioperiti4^.C.  depctnis.  L  capttalium  28. 
^famofos  l$'ff'  tod.  &c  \  eccaia  noccnuum  nora  elle  oportcc  L.  i  8.  io 
pr.ff.  detniur.  &  tamcn  durum  arq  le  moleftum  eft  aliosdcnunciarc, 
^ua  de  cauft  nemo  rcgiilariter  cogirur  revelaic  alrerius  debitum, 
Myns  eent.  5  obs.  40.  n.  5.  vidc  Anton.  Capyt.  decis.  130.  n  6f.&feq. 
Goracz,  var  refol.  tom.  ^  c  2.  n.  i  Farira j.  q.  f  i.  n.  4.    ui  t  ergo  ap- 
•  atKoresinill  sdenunciandis,  vel  pctlcruiandis  rcddantur  diligcn- 
f inrcs ,  &  fe^ vcnrii»rrs.  arg.  L  2f.ff.ad  SjHan.  arg  eorum  qua  bdbentur 
inT<r?5at)r*ScrjT'£)rbnnn3/4rrt.  8i.  ctrc  fin.Sjk:  ijs  quoramuU 
.^i.L  priftari  q  «o  Wjr  que  to  Ciandum  vide  ur,  perrexrun)  rxp^^efTum 

<nba:£anw^3rct)f)dcp  i.4rr.  ^  ibi:  S)amtf » n^ atcr fcfcl)9a3anM/ 
CBcrbrcdjen/vnt)  €^raffcn/fo  vn^/cb<r  vnfcrn  2(in  vrfcntcn  injTc^cn/ 
anbraci)t/tii&nif  tcr^aitcn  mtm/  ^abcn  tt?ir»ngvcrbcf)a(fcr/  Dcn 
grcf)nt)Cfr<n/<^ntfUn/ec&cr3cn/  cbcr  2tmyffn<c&fcn  t^rg]ad)rcc()f 

©33 


Early  European  Books,  Copyrighl©  2012  ProQuest  UC. 
Images  reproduced  by  courtesy  of  the  Biblioteco  Naziona 

CFMAGL.  2.6.47 


qT/ESTIO  LXXf^II. 


oedc  prXDtur.    U  rn-:  \     cm  reftJ  i  dclinqacntibus  ci  ^an- 

<<m«t^5ftrt(^)r<*<cnfotta<M«Ji  twrixtt  ubi  «prtflc  difpofi 

cum  repcritur,  quod  otboa.ts,  pr;.fcai,  qu^ftor« judiccs,&corum 
fcribc  atquc  miniftri,ciusmDdiquotas,l>u9lac^<clif  adelinquca. 
tibus  minimc  ciigerc  poffint  (non  cbftante,  quod  aiiquibus  in  ioos 
cxinvctcraiacofifuctuaincrccipifolit«fiuriot)rcdabiproPrinci 
cxpc(Starc  dcbcani.  Ratio  t prioris ;  quia  pocoac  delinqucociara  non 
debcnt  cfse  pt-eda  iudicutn.  Uodc mUs.C.dt  tmd.  muia.  acrario 
&  aon  iudid  mulAac  applicari  iubcniux.    Nani  fi  hoc  pcrmiticrc 
lar,  via  roukis  rcalitiis  &  cxtorfionibui,  &  ioiquis  ,  vei  niroii  aia 
^nis,  &  cxccfliu  s  punition  busaperirccur^qucmadnaodumqaoiidie 
icri  vidcmus  in  loci«,  ubi  vcl  officia  vcnduntur,vel  fubannua  pcnfi- 
QnclQcancur,  OE60  mM  WZmVt(rVtt^<^dt.    lUtio  f  poftcriorii; 
quiaficutquilibcc  a.midqiiiionunilhis  fufs  provJdcrc  debct,  pcr 
rrai  Gicg.  ThK>kC.tn  Syntagm.Ub.-iJ.c.  9»n.7'&i'  iraaequumeft, 
ut^omim  tcrtitoxioruni ,  qui  frudkus  jurisdidkionis  &C  raulftds  pcr- 
cipiunr^  d^  fiio  i^jdia  falaria  miniftris  conftituant ,  ut  cfiicium  fuuro 
cura  dcbi^aa^acritate  Sc  induftria  exequaatur. 

Quod  t  diftumcft  dc  ofticialibus  &  iudicibus  ,  id  cliam  pro- 
ccdit  in  apparitoribus,  vidclicec ,  ut  domini  locorura  &  tcrurum  im 
piis.ali^iiara  partem  de  raul6kis  rcliquant  ,utdiligentiorcs  in  etftcio 
xiftanr,idqucfarpiconfului\    Quo  fecit  tcxrus  4tt  bCr^Aljrtfcftcrt 

t^or(lortnurtj  art.  8 1  infin.f.  775. ibi:  fik  $or(f<r/^orjttrt«c()ty -Oo^?^ 

j)at)<n/K^ttb  2tmptt<Uft)  (id  eft,  miniftn  puoiici,  &  appantOiCS,  hoc 
enim  hoaeltonQmuic.quodin  Sucvia  o.ff.cia!ibu$  compr^t^].  in  Ba. 
varilCommcntarien(cs,  hftores&fimilrs  a-p^llantur>fob<rt 

m^tttt/  .ob<rb<n©(artb<rtbt<6(raffbarrtfur(TcII<n/  follai  trt6<rt 
©trajf<rt  bcrt  britf<rt  9>f<rtrti3  ^abcrt»  Ratio  raox  anncditur :  S)a^ 
mtf  fit  b  <flo  m<I;r  ^(ctp  fiirtv<n&<rt/  »rt&  ^rfac^)  ju  b<|T<r<m  au|ff<|)<n 

Utautcm  t  eiuimodiquotamuldatab  ipfit  dclinqucnnbusc-l 
loluaturtldooQMifiin  talibmlociii  quibui  id  tcmporc  publicatae| 
.  proviu- 


proYinciahiifnmunitam,  t(t  frtnMftepfjdf  coofuetiKJinc  t  rccc 
ptum  erat,  tolcran,  alihi  jutemprohibcri  deber,  pcr  rm  dta.Mrttc 

J^  infiuc :  ibi:  5)rd>  mi wcfc^ert  cnicn  Wc ^robnbottcn/  ^\ua  tnb 
pdjj-^tti  an^  aftcm  ©ctrancl)  tn  etftc()cn  QSLMnfclcn  M<  ^Rac^cd&f 
|abt^nbcn/  rcUtfncufccricl)cnl)5>fcnmn3(ergononplu$)  mitfWe 

Va}anfcC(3C3ct)Cnn?crDCtt.  Ratio:  ^uu  t  qu»  moris  6^  conluctnii. 
n  s  lunt,  maxii^c  ubiervati  debent,  drg.  c.  cum  conimgdt.  txt.  dcfcr. 
cmper.  &  conrictodo  noDfacilc  mnranda  io  alterius  prxiudiciom 
L.fitHdmftJle  7.  C  defcrvit.  &  sq.  pratfcrtira  cum  Dd.  velint ,  ctiam 
irradonabilcm  confuctudinem  tcmporeiromcmoriali  prxfcribipof- 
$c,dummodo  tn  lcgcm  Divinam,  vcl  naturalcro  apcr^c  noi>  incur- 
tar,  \^efetih.     9  §.  mdtertaff.  de  L    GmU.  2.  ols.  j  1 . ».  1  n.  10. 

Jf.  de ufiirp.  &  ufii  cdp.  In  poftcrum  t  anicm  rrr^Fiibrr  lex  cm^tT oA^ 
conrwer.Hinem  i n ducf,  i/iff.^rr  17/tnfin.  ibi  :  0330 (tCatcrDtC  SRacfj'' 

re^f  Bt^^er  nff  ^tf^aht/ba  foffen  fte  bte  filran  aucf)  nit  f)a6ctv 

Racioncm  t  reuuu  D.  K ray ler  tbui.  n.  1 .  ijuta  duium  cft,  at  de- 
lioqucns  praetcr  poenarc  ordina  lam  ,  qux  deiiao  lantum  condigoa 
cffe  dcber,quid  altcriusprxftcft,  cura  ptrr.arpotius  mollicnda,quir 
exaspera'iu«,&absquc  legis  .-niroritatc  ad  cxafjjciariontm  pcrna 
proccdendam  non  fir,  per  L. perfptiienddm  1 1 1.  tmtrpretdtmt^i.lbQ- 
dii  i^.ff  depotnif.  Raciotalja^neoccafionem  accipianr  appari:o- 
Tcs,  homioesctiam  innocentes/pcquuticpcrcipieru^a:  fal  6  denun* 
ctarKli,  arg.  conim  qu«  fcribunr  Dd.  dd  ^.qudifruph  ?f  iffi.deaato- 
ntb.  8c  quac  notavi  ad  quaeft.  j6.  qaat  fit  pcrna  accdcnti^  raxam  n. 
ih&fiqq^ 

Ex  Qnotfequlvidctur,  quod  poft  puWicttam  iP^iri  legem 
provtndalcmciusmodiconfuctudo  amplius  introduci  non  poflit, 
co,qu6d  Lexfir  ptohibi(iva,&fiuar«confuftadinl^  vdobfccvatl. 
onl  exprefte  rcfiftar,  quanc^^  a-iiem  Icx  ailqnid  prohjber ,  coctra  ta- 
'cm  prohibitionem  nonpoduntficrt  ftatnra.  &  confue  udincs>GaiK 
t.ohs.  it:n.  i  u.dcctddt.C2hiy\comm.  conclM^.ltb.  j.comlm.  t.difrd* 
fcrtft.n.  27.  &feqq.  vidp^emusCo/arrao.  vdr.refol  lib.ycdp^  t\.n.  4. 

Cum  t  crgo  Dna^  B.  vidua  eiusroodi  quoram  mhXdtx  pi  o  ap- 
parkcHcfiiofub  prxrcxtu  obfervantiar  afubdiiisexlgcrci^zo.OAob. 
is66.  itidtiafatt  fuit,  ipfam  ab  cxaaioncce(rarcdcbcrc,  nifi  doceat 

 Ggg  «  tcm- 


^JBiSriO  LX.XVIh  

iTmpore  publicaiionis  6<r  anWft<^P  ta!em  conlueiudincm  m 
fua  Hofmarchii  jaai  vi^uille» 

^AESriO  LXXVIIL 
Quotiesjudexpofsit  aliqucm  punirc  propter 

idem  doli6)um  iccratum, 

ft 

Quando  delinquens  dicatur  itcrafsc  deli- 

Oumiaordiaead  graviorcmpocaamipfi 
infligcndam  ? 

Summaria. 

1  TdlllfpicUss\txmpluminluforibMs,].dh^U^^ 

5  jin  itnties  in  A^vno  diUn  juens  centies  mulctari  fofsit  f 

6  HQdt4smul£tarHy^detu  econtmuni. 

"  7  &WefenheciOyPere^to,&  ^fflulo  JeJaratm. 

8  Cdfui. 

9  Qudndo  dicdtur  iterdtum  crimin  f 

10  An  debedtfuifse  apprehenfw  & punitm  \ 

11  tt  incorrigibilis  efse  f 

12  ContumdxquiidicaturF 

1  j  Quid  tn  relegato  ftpius  reverfo  ? 

X 4  Qutd  inadulterto  ?  1 5.  Sodomid,  16  furtif. 

1 7  Dtfiip^dio  CdrpzJbvtj  &  Tdrtndcij. 

1 8  Remifsto  ddalidm  qudfitonem, 

MUltis  t  calibus  leges  vel  ftatura  libent  dclinqncntcs  ceai 
malfit^  pccuaiaria  punire,  (ubindcgra  lafini  afcc  u^rc,  &  dc- 
lj£lum  kerantlbus  maior^m  mal6kam  vcl  pQcnam  im;^e^' .  Excm. 
pli  t  gratia :  ut  lurores  lofam  vctitu  n  eicu&tes  prima  vice  depcff- 
hcnfi  daobus  imperlalibus  vclTa!eris,alcer4  vicc  rcdeuntcs  quataor^ 
tertia  vicc  deprcheDfi  fex  talcris  malScntur» 


 gvARSTio  Lxxyin.  4tS 

Vcl  uc  t  adulteri ;  rima  vice  rali ,  alteii  vice  ma:oii  t  lerua 
vlce  n-J  ^wc  crnvi  •  ri  porrf»  r'V'c  a^f«»r ,  qa:mn  'rr odiim  provifum  eft 

Vclut  tfuresprojytccptimum,  fccundum  vclterdum  fuiium 
cT»aJori  fcmper  &  lcver*ori  p       a^»'c  antur,  uti  provifum  rcpcrkur 

mb«rvriii{t(6m.Oaip3<rtd:<^^£^r&itutt<vcaro        171.  iumalt- 

<f «aryr(j<f •  idquc  idco :  qu  a  acicci  tc  comiimacia  crercccc  dcberpa- 
na,  Mfg     2.  txt,  ic  ttflth. 

QJ.l/tSTIO  t  igi  PRlMAell:  fi  ftatucum  nullos 
gradus  hciatflcd  mul^iin^  aquatcm  co»irravenicnti  imponat,  an 
centies  in  ano  cortra  veiiicnf?,  ccnties  nnulflnri  dcbeai  ad  hanc  qu«- 
ftionem  refcriplrrunt  Arcacius  &  Honoriiis  Iwperac.  m  I.  m  6.jf.^ 
C.  ie  rrcJ$  nntUUfum  i  h  s  veibis  :  id  quoque  ol  fcrvandum  a  modc- 
^atorc  cllc  ccuie»:  us,  uc  in  unirjs  corrcptione  pcrfon^  (fi  ad  !d  con- 
i  nuatio  reccart  impuleric^ninx  :antummodo  ic  anDocondcmna 
tlo  is  fabpracftitura  ^umma  cvcriras  cxerceatUf* 

£»go  n  cliSta  nonamplius  qMam  tcr  inar.no  pro  rodcm  deli 
rto  contin;i*Tro  exigi  debct,  pci  d  jf  ^'estfib.  6  C.  tod.  &  in  una 
!^^r(bna  pro  codcm  dcl'^^o  nonnili  icr  uno  a  reperi ,  ^nton.  Pt* 
rez,n  3.  inSn.  C.  AT.  pluraautcmflc  divcrla  ^  uribos  j^xrnis  vindi- 
vcnru:,  4rj{  r*  i  panif\i'c(coh.  hccit.  Matth^us  de  AfH  /ifr,  j, 
ftud.ddttt.  qu4ftmregaUdJf.muUlarumu.  6.  mih$  foi  774.  ubiq«ixrft: 
quDp^o.-^c  ir'.el)i^aiar,  ii  u^,q'K)d  dicitur ,  quodiuocx  npnpotcft 
r-  ulftare  u!frater  ?  ur  in  L.f.  C.dtmodomulilarum  RcfpoBr^er  buc 
larob.  dt  B»i«ri.  in  quitdm  fuddtfputationt  proutreferr  Bair.i»  L 
qudmplurd  .de  privd.  dtUci.  ubi  d;cir«  qiiod  intelbgatur,  qua  i<io 
contoiTa(  acontumarui  cfrcaiclcm:recusficircadiv€rfa,HndeGi«. 
Jcx  facitciia^c  al«q'iem,  quod  compa»  eat  in  iudicio  ad  reipondocf- 
dutn  pofiiio.itbas  lub  cerra  poena  &  iterumfadr  citare,  nonpoteft 
vmpon^re  pGcnam  nifi  :er, iecus (i circa  diverfa ,  dc quo  latiusibi per 
Bar  .  &  tfer  Cyri  tnl  qut  cuuqiie  C.  deftrvu  fvgtt. 

Hoiie  t  co^'uctudifie  obtcniuni  ef^^^t  non  oi^fcrvotnr  quan- 
nras  pra^fcripta  I.  )?i/«fed  pro  deliAi&  peifocauim  qualnare 
>offic  indcx  ir  ponerc  iiiulAair,  eiusque  paricm  fifcc %  iltcram  paru 
lcTl^ip  lica  e  acf^rpius  unum  cundc*^  qaetrulftatc,  (i ,     njn  acia 

G gg  3  6^  i:.obciii- 


lO 


II 


12 


14 


»5 


4U  ^jBSriO  LXXVllU  

^^''''^Aa  AITERAM  t  Qa.tSTIONEM  accrJcndo, 
auando  narw  dicarir  itcratiim  cnmen.cuiasrrenrio  taAa  taicfupia 
Jt^  ^,2.&anqmslccundumveltettmmaduLeniirBc:>ir. 
mkisc  a.ca  ur.fi  bi&  vcl  ter  cum  eadem  maJirrc  recommifcuir^PCti 
poteft  refoonlum  tx.  L  c^^ulium,  ii4.feUnt  qutdam  j.  ft  fitltcetj.  de 
^(rnisiMhi  diiW  vcibis  itatui  ut ,  licet  propcer  rei  CiarioreiT^  dcl  - 
dkotumfempcrma  orpcrnagiada  inafoleacin-poni.hoctaT^cniunc 
demum  obtiuer>ft  maletaftorcs  apprehenfi  &  clcmcntius  traAaii^ 

&  ptti»»ti  fuerunr.  j. 

ExquotlNFERTUR:  qaod  pocDa  proptcr  conluetud!» 
nem  delinqucnJinonpolTi  a  »gerunifi  quis^eprimis  deh&isfocrit 
condcmnaus&-punitus,  Fat  rac^  2j.fl  sib  tmpliabjncmmfeqq. 
(ve;  aegraiia  usFariDac.il-  1 0  Beilichiusp.^.  concluf.  72  n.  34.  Ra  iu- 
ncm  t»edditAnton.G<»mczr(?w.  j.c.  f.»9  quiafme  ta  i  pawtionc 
rdtcrajido  deliftum  non  poieft  dici  in  corrig  bilis,  carrrque  fcquitur 
Farinac.»:.  9»Berhchius  Rationemt  hanc  additrquia  hoc  in  cafu 
pr«preciterarionemideo  maior  pGcralbletimpor  l,  quoniam  con. 
turoacta poer  am  comula^^  &  auget,  I.  rele^4ti  ^fubfin.ff  dt  pan.CQn-' 
tumax  autcmdicipotcft,  nifi  fit  appiehcn^us  &  condcmratus» 

Ex^uotrcfolvipotcft  PRIMO  il;aqi)icft;o:  (Irclcgatui  fe- 
mcl  atqueiiiramreverfus  fait.an  pofteadcf  rehcnfus  pro  unrca  vi- 
cctantum^an  veiopropluribus  iteiaxiombiis  fit  punicodus,,  tam 
prxdfioBedigitorum^cjuam  p^rpe  ua  relcgationc  cum  fuftigationc 
vcictiamcapne.^aiquam  Bt^rhchius  p.  f.conclufji^n.  34.  tclpon- 
dct:ctiamfii$infi:mis  roadiircvt  rsfucnt^  non  tamcn  giavius, 
quam  pro  unica  vicc  tantum  prapctfione  dtgitoium  puniti  pofcft. 

RefolvHpoieft  SECU  NDO  qiixftio  a  nob  s  propofiia 
inm«cria  adalteri|«aiquam  rc fpoadet  Carpzoviusp.  2.  q.  jb.n.44 
quodnonnifiunicapcenar  criam  pr^^dehdisplatibuscxintervallo 
commiflis^  impoDauw; 

Qu)d  iuris ;  fir  ir  Sodomia^  bf  ftiaKrate,  cant  dfvcrds  bratls a* 
nimantihus  caflimi{Iis^  &(a^pittsreireransf  vide  apud  eundem/p(. 
(it.  n.  40. 
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Qu  d  t .  n  hirns  1*.-,  ,u$  &  cx  intcr vallo  conainjlsis  apud  cun- 

Vidc T  diftin^iooem  ir.tcr  dchda  roomomanca  &  racc«ifiva 
apa.l  Carpz.  n.  44»ntcrp(rnasiterabilc$&fcD0i»  compatibilcs,  a- 
pu  J  cundfi.i>  N  4oioterpoena$impofua$ipkiiure,&perfeMejitiaiH 
»P|.dFa,macii  Dehactipla matcruicfmoxedJbitiBf^aj.S^ 
».  »7  C?'/^^^  q!  6  ajebrevjtatis  cau$a  refcrcu 

^VJESTIO  LXXIX. 
Condemnatus  in  pcrfonalibus  quantum 

«cin^oris  Jiabear ,  &  ao  idcm  ad  folradam  xauU 
ifiaffl  coadeniaatus  ? 

Summaria* 

3  Qli'ifi^g*tur*drtptutmmmf  * 
A  QlitiftiebU»rrtitumd*9trukuicdiUtiomf 
S  Q»Kiftfitfuffeatu  dtft,g4  vil  diUpidjttont  ? 
QutdfidUudc(mfueiuUner.ief!umi 

7  HiidfittmfmA  iuduefitpr«rogAtum,vtUhhr(vittumf 

8  jlnfii  innrhitriotud  i.uf 
S  V<ttmtnum4ttera.repofsitt 

10  Sklttm  tx  tuftiftdufu. 

11  i^M>Mm(l!tief  12.  i{.  14.15. 

i<J  -^ntudtxtempuspofHtftnecaufdprmgtrtad^hhrtritrtti^, 
»7  Qiuidfiplm  vtlmiaMtdfiignttf  ^ 

»8  Curpror»g4re.B»n4ibrtviare  fdciUpoJsiti  ' 
»0  Quomod»gr4f4tUconfuUturf 
*i  QutdfitermtnmpttAturpoftfenttntutmt 

II  Qutdiurutncondtmnatoadmulclttmt  \ 
xl  <:urfuttnttempfuqu4drtmtftrtnon<comitnittmtlft, 

lA.  Otutm 


14  Quamiixm*imhmHi  opinionif  jundamenta  ?  25. 

26  QutifiapftlUm-i 

27  otiis  modtu  txequenAi  f  ^  „rA 
OtRBGVLA  tradunt.  quuH  condemr.ao  .r,  pe.fa^auba 
a Jl^vendam pecuniam quatuor menfes dentor per   i&l pn  C 

Cumen.mdebkor,  qaantumcunque  ded^buoconv.dtus,  ran 
ponit  ftatim  cum  facco  patatos  ad  fo^uiionem  venire  l.  j.i 
L  mfin.  defolut.  me.i.6  obfervatur  indicati  tempus  .nfra  sTu.d  ex,- 
gendus  debkor  r^o,.  eft,Ucet  fponte.a  rclK.fe  ab  obhgatio.e  hbera. 
icpoiC\t,Lintradies7ff.dertiudf. 

H  «  s  reg  ;;2  ojultac  cxceptioncs  &  fa  lcntiz  affetontar,ptom 
vijerc  'ft apud  Socin  :  P  R  l  M  A  t  eft :  tuncproceda  .^juan- 
1j  agirur  a  l  pecuniani  folvendam,  u.g.  ex  mutuo ,  ex  veodiio ,  ex 
ltipulato,fecus  fi  agatur  ad  reftitationcm  lei,  u.g  ex  depofuo,com- 
modato,  locato,Socin./4a.  i  quiarcocondemnaco  non  eft  ditt  ci- 
le.rcm  alienaTi  mox  teftitnctc.  I  aque  tunc  iicm  obfervabuur.quod 
i nconuentis  aaione  reali,/,  &fiin  rem  (um  fftq.  mft.  de  of,  tud.  m  vi- 
'eltcet  ftatim  f  luete  teneatur.Bachovius  inpot.ad  Wf/<wt  ».  9.  Q.  de 
reivendic.  Vide  ramen  aliter  fcnticntera  &  diftirguentem  Bcermm 
decif  45  pertot.  S.hneid./.  qu*drufUn.  n.  63»»/.  ddaaiomh. 

SECVNDAt  l«mitatio  cft .  nifi  fortc  m  literis  obligarorns 
ieblrorhaic  beneficiodilationis  lega'is  in  fpecie  lenunciafsct,  t}uod 
facete  potutt, /»*r  ly?  initnfcribendtig  C.  depaii.Coktoiioc  tif.w.j 
L I M I T  A T  V  R  t  T  E  R  T I  O;  nifi  dtbitor  forte  de  fuga, 
item  dilapidatione.vcl allier  fu lufpeftus,tu.»c  cnim  ftatim  poftxr.o 
'am.non  expedlaro  tcmpote  iadicati,ad  iiiftantiam  cr cditoris  proce- 
ditur  ad  mauus  i.ueiaioocm  conrra  res.vel  criam  perfonam  dtbito- 
tis.petuiam  fcquellri,  velartefta  ijnis,  a  u eciamcatccta.ionis.le- 
cunducxigentiaftaiuti.vcl  con*i;Ciudui».s  inK>co  vi^et.-tis,cc/«r»-i9' 
LIMITANTtQUARTO;  nifi  conliicrudo  loci  aliud 
velit,nam  pletacque  civiiates  14,  lantura  dies  obfctvant,  Oldcndorp. 
in  loc.  com.  aH.  divit..  3  diff.  g. 
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L I M  l  l  ,^  N  T  T  I  N  T  O ;  niri  ludex  tempus  pro  10. 
g«,  vel  coat  Aet  pcr  t«zr  $nL.i.fdtrt  iudic,  ac  fa:it  c.  qued  ad  con. 
Iuit*Mntmf  fedmcxtcutt(mem.mmbu:ttmpiuqu4drmiJlre  non  nun- 

qf*J»ar!lartaftdtntepr0trtbun4lirinufdumitt4nt  frmgm  potifi,  extrd 
defm.&reiud.  r    &    r  j 

Eane  f  crgo  tempus  con<Iemn«i#  concf flnrtn,ot  folvant ,  in 
arbitrio  radicis  faliqui  p««ant,qooa  fic.  Vide  Bccr.  dttif  aS-  n.  i. 
ViUalob.  (emmuH.  opin.  lit,T.  n.  1 7  Mtnoch  de^rbit.  iud.  qq.  L.  2.C.2 8. 
Saltem  ordioarij.fi  nondelcgati  VjIlalob./»rD.fi.     S.atcz  fcr.T  ».?. 

E«n«haa<idubieproceduntifa,aTiBdtxcxcaurarerroinum 
lcga.em  alterarepoiTu.fivedilatando,  fivcrcftrlngcndo.  Coleros  n. 
18  w/.  QuamTis  cnim  1.2.  &  l.  4.  coniemn4tH,  f.dt  re  iud.  fibi 
quoadrpecicm  contraricntur,  &  vati)  vanas  folutioncs  affeiant,  ut 
Tlderc eft apud cundem n.is&i 6.  tamcn  +  fi unus tcKus refctator 
ad  altcruro,  &  iatclligantur  arobo  in  cafu  fubfistcnrk  alicufus  lcgi- 
ximx.  caufat.facilcinter  fc  conciliabuntur,       i6m.  quiaitdqut. 

QoKnana  autera  funt  hiftac  caufa:  i  ad  hoc  rcfpoBdet  Vlp.  l.  2 
Jf. de  reind.  his  vctbis qui  pr©  tribunali  cognoicir,  non  lcmpcr icro. 
pos  iudicati  fcrvar,  fcd  non  nonquam  arftar ,  nen  t»aoqoara  proro- 
gat  pco  caofar  ejualitate  ic  qaaniitatc,vcl  peifor  atum  obfequio ,  vd 
conromacfa,  lcdpcrrar&  intraftatororo  teiwpus  fcntenri*  exeqoen- 
mr^TcIati  fi  alimenta  conftituantor ,  vcl  minori  vig  nti  qu  nqae  ao- 
nis  fobTcnitur.  Colerus  loc.  fup.  ch.  h.  10 1  pro  iult.s  caulis  tedke  lu- 
dlcat  Utis  fle  (ommar  debi'X  qaantitatcro  ,aut  perfonar  um  conditio- 
nctn  & qualitatcm  :  ita  vldelicer ,  ut  t  credirori  pcrcgrin 0  e  longin- 
qais  regicnribus venietiri  brcvior  terminus  pro  «ecutione  conrra 
debitoTcni  afsigneior,<jaam  alterl  incol  t,ne  cuib  magno  fuo  diipcn- 
dio  per  quadrimeftreis  loco  iadici)comroorart  dcbcar. 

Etc  tcoBtra  :atpaapcri  dcbircri  lon^o;  termrnui  procxc- 
«atloncafsigneiar.quam  dlviti,ff  creiito»pollcat  facultatibos ,  debi- 
tor  aotcni  loopi^  prematur. 

Slct  roagra  fumroaremiWt  m;rferew.r.arva  minorcm  Hil^io- 
oem.i^».  r  1. 1 S  ^  1 3  qu6  facii  textus m  l.  dtbttortl.  31.  |f  dert  iudic. 
«biD.PiosiofsittempusadloIvend^am^dariy  quod  fufflcere  pto^ 
coltatc  coioiqtte  vidcbitur. 


Hhh 


Aotem 


,„  ptorogando  .en.pore  .adica_.,^»am  .n 
,4Sa,il,ore.eo.»rnpro^nu™a^^^^^^^^ 

leVusT 9  rm.  r«P«^       hanc  conclufionem  facu ,  qaod  rcgulatitcc 

adcx'cmionerr./cdfiquidcrn«m^4no^«o<l4m  "J^^fP^^^-^^ 
aaruir,i«dcxtc«potclcgitin,o ,  rcplcacur  ^''Ifg^-q^T^^^^^J^^^f '^^^ 
dicis  dc  cft.  fm  amcm  ampliorctv,  numcrun.  d>crutn  fua  d^fin.t.onc 
iudex  complexus  cft,computatur  rco,non  tanmm  lcgit.rnu  tcmpus< 
fedquodfupcriaiudcx  prxftitit.I.  si.^conkmn^imt  iiuxiiiic,  cuj 
iadex  allieatus  fit  ad  lcg«s  &  conft,tutioftes,  inifif.  it  off  tud,  tnpr.  ac 
fadt c, indtiUum txP. dt re^^.  m \n6&yA  it a lc .bit:  ubicuti ccrtuti» 
intcrvallum  tempons,u  .  etacionis  gratia deblioribus  .ndultl.rcpc- 
riiut  i  lege  vel  ftatuto  defimium.bonus  vir  arb.rr.un»  luum  ijo  coa- 
fotmat  ad  voU.ntatero  proprii  capitis ,  (e^  ad  dilpofit.onero  legts  vel 
 ~  '  ftatvlti,' 
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21 


12 


ftatnri,  c©nfcr  cum  his  qnrcfcribii  Villaleb.fom.cpin  /ir.T  /i.i;  Vivl- 
us/i&.  I  w.  iudexnonpotejl.  n.iy.Jicct.duis  ^fn.y  &fiqq.SQhnQid.f 
quddruplt  w.  61&  fiqq  tnfiJedflion, 

Quid  fi  t  auiem  indcxgra .  averit  partcrr,  ?n  prorogattonc  vcl  co- 
arftione  term  ni  / aJ  hoc  refpondctGothof  4^  <i  I.  4 /  /f  ^wi^,?  fc^w, 
ff.de  rei«/?. quod  in  hoc  poftcriori  ( afu  lex  fupplcat  dilatione  T»,in  pri- 
ori  fententia  valcat .  fed  appellari  poffit.  Si  auiem  abbreviatio  cum 
caM'ac  cogni  ionc  fadla  cft ,  etiam  tunc  appcllari  poteft^Boci  di- 
0/T45.11.  7.  Pctenst  autem  dilationcro&  lerminum  fulvcndipoft 
latam  (cnicntiaro,  ipfamfcntcntiamapprobarse  ,  &  appcllationi  rc- 
Bunciaricccnfctur  prr/.  4i/a/ttrio«fW  C  de  re  iud.&  i^Dd.LtdUpa* 
dutrt  ff,  quiprovocavtt.ff.  depali.  Gail  loc,  cit.  n  25. 

Ad  alteruro  t  mcmbr  jm  quctftioBii  noftrar  accedcndo  comrau- 
nitcr  dicunt»quodcondensnanscxn^a!cficio  vcl  delido  rcgulariter 
non  concedatar,  ncque  competa:  dilatio  quaiiimeftfis,  ad  folvcn- 
dum  ctiamfi  quis  fuerit  ad poenam  pecuniariam  c6iemnarus,Franc. 
Vivius  com.  opin.  Itt,  C.  //.  coniemnatis  8r  qaod  condemnatns  in  crimi- 
na'ibus  ftatimfolverc  cogarur.  Soarezcom.  opm.  Ut.  C  n.  \jocufn  fiq. 
Socivjoc.cit.fall.  ^  Boct.decif.  45  n.  ij.  vd  intra  teroninumarbmio 
ludicis  pracfixuro^Gail  2  de  P.P.  c.  4 n. fin. 

Per  Racioncm  t :  quia  lempns  quadrimcftrc  roifcratioms  cau-  ji^ 
f^Aat\ji,Szhncid.jf.quadruplin.6i.inft.  de  aaton.  per  text.  ml,  cum 
miltti  i6ff.iff.  dccompenfat.cvLrc\  iftis  a  ucmnon  eft  agcndura  miferi. 
corditer,  fed  rigidc ,  quia  reatus  omncm  roifericordiam  exclcdit , 
1. 1.  C.  uhtfenst.  rel  Clartfs.  luL  CUi  ff,  fin.  q.  95  «•  Wefcnb.  ».-9./.  de 
fciudtc.SchvxlLKn.  66. 

Pro  hac  t  opin.  adducitur  rcxt.  in  cficut  i.q.  i.  /.  cumrem  i  S.  C 
depm.Boctloc.cit.  Vc.um  ha:c  fanda  Tiena  mihi  non  vidcntur 
farisfirma,  Namtciv  iwrf/.  18.  loquitur  non  de  pcena  pccunia  ia, 
fcd  corporali ,  ub'  a^novir  Schn^^-.d.^.  quairupli  n  66  infi.  de  acltor:. 
u.nonobfiantty  Ahcr au  emiw  d  canon.  iJoquitur  gcneraliier,  videli- 
cett  quziuftcdefiniiafucrin^,  millapatimur  cxceeptioncdifFerri, 
qui  fi  nude  &  cru^c  accipi  dcbcict ,  fequcrctur  nulli  inftc  condcm- 
cato,  ctiam  in  cauf:^  rocre  civiHbuj,u£aii^^^^^^  induigcr.aaro. 
■~  Hhh  2  Ncqiie 
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4»J  

"  Neque  etiatn  i^nngVitAiiotx  l  i6jf.if  de tom^tnjaucxtiziiay , 
quia  lClbi  no  dicir,3uod  tempus  dctur  roifc.^tionis.ibd  iaumaniw- 
tiscausilWdcIicetfroprcrdifficulwtcin.  Nam  qui  aaioncpeilo- 
rali  ad  folvcndutn conycntus  tic  condemoatus  fair ,  non  illico  (at;s 
faccrepotdl  rcj  Judicatat/icut  polTcfeor  rei  alienjt  daroaatus  adjrefli^ 
tutionem,confer  quae  fctifi  ««f jf.  & fiin  rtm.i.n,  4.  infi.  df  of  iui. 

Quamvif  t  aarcm  In  criminaltbus  non  detur  aliqua  dilatio.fcd 
ftatim  fiat  exccutio,  iuxia  coromuncm  opinioncm,id  taroeniiinitan- 
dum  el^nifi  conderonatas  appclUverit,Schneid.  ».  6^.  naro  amul- 
fti$peconiarii$appcllaripol«e,tradit Myns.fm. 4 Qhf.^t  &Gotho£ 
i» Schneid. d.  n.  66lit.r.vide quae /cripfi    6^  &  70* 

De  raodo  '  autem  excqueadircntentias  criroiDalespecuniarias 
vide  plenius  lul.  Clarum d.  ftr  t$t.  ubi /i  oon  nimium  ^  laltcm 
fatis  rigorofe  loquitur. 


A|ifiHof:cx  deIi<5tocondcmnato  cxccutio  fi* 
f ripolsic  ia  bonis  macernis  dc  advf aciciis« 

Summaria. 

I  F4(ffi  fftcUi^  %.  Qudjlio. 

3  Hatto  afftrmativdtp  4. 

5  Contrattifolutio. 

f  Opinto  Matthdi  BruHh 

7  Opmonegativa,  S.lulii  Clari  9.  Ratlo,  lo.fi. 

12        fi pater  ufum  fruRum  non  habiat,  ij. 

ij  Solutiocontrarij.  16. 

1 4  Qui  npn  habttinarijuat  in  corpore. 

15  Quid  fi  auttm  dcltnqutns  nobtlis fitJf 

18  Quidfipattrfolvatmulltapro filio  habtntepecultum.j^  prmdutum. 
A  Wquotiesfacddit,  ut  filij  familiarum  proptcr  delidum  ali- 
^quod  ad  muldtam  pecuniatiam  eflcat  condcmnandi ,  fed  quj^ 

I 


entarZSi  r*'u"*'^'"''"''^^^»  ^«^'  corporc  non  vide- 
jjoiset  in  bonis  matcrni$,nccne ? 

um  bonorum  fpejaarct  ad  fij  ,m,  «nde  in  fta.u  Ecclcfiaftlco  pro  r- 

&  fi  m^lA/!^'  rf  ° •* ^""ifr'"^^  d^^-A-mretnaneretimpunitflB,,' 
Mec  cbitr  «^^»..  ^/«^anerct  ipfi  filio  delinqaentl 

Mecobftat,tquodpatn  alr)u,ddcccdat.  videlicet  ufus  ^uAus,, 
^Janiprxterq_aam.<,uodi$inconCdcratione,  ,o.  vcli2.  Impcriali!i 
ura  mod.cus  it.ac  pto.ndc  non  multam  attcndcndu$,^r<r  1}  mtr- 
ca  ^4.  vjsma,.r  6.ff.  louti  l.fi,ui.  ,4  ^  jMdolo.  palcrfn  al!qua'l 
culpa  videmr  cfsc,  quod  filium  noo  mcljus  educcr,  &  i  dcUAo  co- 
hibcat. 

Quod  autem  filius  fam.  habcns  peculium  adventitiam  uihiU 
ommus  bonis  cedcre  &  cxccutio  in  bonis  filij  conderanati .  in  qui- 
bus  patcr  habct  ufiitBfruaum ,  etiara ,  dutantcpatr  a  pottftateficri 
poffit,^  tradu  Matth.  Bfun,i«rr4<?.    «/r  5«,yf. 
nonobft.nte,  quod  iKa  bona  fine  ratr.s  Ifccntia  w/««r4  Jaliena.i 

nonpo(nnt.«f ,»/./. >;J/,«^«,,„C.rfftw^g«*/,irr.fccus  eniai  cfle, 
fi«iW(rj(/4r;4f4«/4herctalienatio. 

A  '  jt.^S^  T  R  A  R I A  M  t  autem  opinioacm ,  qaod  patctpro 
dcftofilij  nequidemq^oad  pcculium  adventitium  inquictarJpof 
s.,.nequcexecutioinilJo^eti.fcripfiinIttftitut.r.^.  inApptndic. 4d!it. 

5-  /  •  ''^2"""*™ pxoptieratc ,  hcet  fit  toia  filii 
pofiB^:t.,nlfift„n4^^^^^  #4.rf4»«.  inf. 

IjyCIarw/.t  5.Jf./«  ?  .8tf».j.ubitcft.ntur.eamcumnini- 
tct  fequ.Do4orcs  quas  caafa  cft.  quod  bona ad vcntitia  noD  vcnfant 
.n  coofisca-.onc bonorum,  Bart./ef .  cit.  Covarr.  wr.  rtfel.  c.tmu 
tx  hfSfMtt.  lul.  Clams/  dn.  9.7  8  «.  1  ,^  quando  patct  in  tali pccuUo 
liabet  ufum  fai<aum,  pcr;f  Rauoncm.-quiafilius  fam.de  huius  mo- 
di  bon.setiam  quoad^nudamprgpricca^  .  no  pod, alienMndo  vtltc 
 ^f>f'  i    fiando 


lO 


vian.  in  Jm.jur.  pontlf.  adc.z.  dc  delul  pueror.  &  tadu 
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cuivis  funm 


fuo  admiffoforti  lub,icitur,necahcni  crimims  fucccfsor  conftitui- 

Camhis  rconccrdatAnd.easGai^2.  dc  P.  c.H.n.n-^hi 
oftendir,  quod  nequcpeculium  prufccticium ,  nequeadvenutium, 
oeque  caftrenfc,  ob  deliauni  firij  tranfcat  infifcura,ubi  7  au;orcs,& 
hanrra»ionemquoad  advcmitium  afsigtiar.  quod  illud  qttidem  fit 
propriumfillirredinillo.ommunitcr  contra  fifcum  concludaiur, 
patrt m  fcil:  fifco  prxferri  dcbere,  in  cafibus,m  quibus  patri  ulusfru- 
(Stuspeculijadventitij,  &c  per  confeqiicnslcgi:ima  admimftratio  de- 
bctur,  tex  tn  l.  pentilt.  &  in  l.fin.  C.  d^  bonu  mat. 

Alias  t  fccus,puta  in  cafibus,  in  quibus  Patri  in  advenriiiis  bo- 
nis  ufuf  fruftus  non  quxritur.qui  cafis  cnumcrantur  tnaiiihuxcipu 
tur.cumduabtisfcquenttbtis  C.debvnisqUA  lik  ghfi  n  auth.  ut  Itceat matrt 
&auu,m  verbo  farenttbus.Q^\2i\n  ralihus  cafibus  non  paicr.fedhlius 
habctliberam  aiminiftratio /^em  bonorum  ,  &  ill;?!,finc  confcnfu 
parrispcraftuRi  inter  vjvos  alicnace  potcft.  text.inauth.  utlu.matr. 
& avujf.  i.&  inL,f  jf.  fiHis autem  C  dt  bonis qiu  Ub.  & giofs  untca in  d. 
auth.  e^ccipimr, proinde  delinqucndo  confiicari  pcflunt.  eo  quod  pa- 
cer  inillis  bonis  nihiliuris*nuHaiiqne  adminiftiaaonem  habear,  ut 
plenc  declarat  Parif  confcr  Mynf./:/, ».  7  uifi^  denoxaU  aH. 

Adrationcminconirariu^Tft  aliaiaiU  Rc  pondec  r;  t  raeliusef- 
se  deli£kum  filij  impunitum  rclinqucre  ,  quam  innoccntem  patrem 
punirc,  arg.  l  abfentem  ^.ff.depoenis.  Quamvis  nc<:  unum  nec  aUcruui 
neccfsario  ficfidcbcat,  NAmtfilius.quincnhabetinacrd,  poteft 
puniriin  corpore^r^  l.fin.ffdeinivsvoc.  l.     ff.  dciniur. 

SiftUiem  t  Nobiii^as  ubrtet,illud  nicdium  teneri ,  ut  propric- 
tas  fi(co,paui  aatcm  nihil  ominus  ufusfiuftus  ad  dics  vit«  relinqua- 
tur:  ficuti  lunc  fieri  foIec,qj?ando  filius  monafterium.  ingreditur,  A- 
riusPinellus  de  bonismat,  Itb  i.p.  i        Coftfer  qug  fciipli  intraii,  de 

favit. 


'}rvtr^ perfon^l. q.  |  qutb^  mod. ufmfrua. ii^wirr. Wcizencg. dtjs.  ic.y  n. 
5  &  fcqq. 

AJ  altcram  t  Rationcjr.  rcfpondcrur,  quodficutcuftodiaac!- 
verfus  vim  parum  jpicoficiiyi  fiedres]i  inpr.ffde 4(1  ew/).  ita  ncquc 
difcip  ina  inprotcrvo  &  indjrciplinato.  Et  ficu  nofi  ejl  in  I^lcdico 
femper  releveturut  dger :  itancqueinparre,ut(cmpcr  corrigatur  filius. 

Pluia  t  dc  £o,quid  iuris  C\t  in  iilo  pcculio  ad  vcniitio  ,  In  quo 
parcrnonh?-ber  iTfumfcuaum,vidcIuLClar.j(/:^.^7l».  U.  Vivi- 
wTncontmun  cptn.u.fldtutiaHdi^onens  quoipater.uAimttatur  bocfldtu- 
tum  Vide  ciani  hanr  Quaftioncm  ptoliic  tradlatam  apud  Farina- 
cium<j«i£/.  24  4W^N.w/^we4^{io.inqnemprimum  ea  finiiaincidi. 

Hocficile  t  ada  i  titur,  quodpater  (olvcns  aliquiu  profilio, 
qui  habct  pccul.um.five  bora  roavcrna,  in  dubio  pra:l^umar,ur  folvif- 
scdc  pcculiocrinmadvcnt  iio,Viviivsf^f*«f,  w.i6  Aufrcrius  4iC4/^//. 
Tholffj,  decis.  nijoan  Bapt.  Baiard.  loc.  ctr.  n.  34*  non  dc  proprlo  fuo 
patrimonio. 

Sccundum  t  hanc  dccifioncm  iadicarum  in  cau&Pauli  Philip- 
piN.  ii\,.Decmb.  i^j^.&in  caufnD.habcntis  roatcrna 


DECAS IX. 

In  materia  Griminali 


Pufclicomm  utplurimum 
judiciorum. 


^AESTIO  L  XX XL 
An  puer  reptem  annorum  db  jadtatam  apud 

coaBtancos  faos  magiam  apprehandi  i  &  ciuf 

confcfsio  attendi  pofsit  ? 

Summaria. 

z  An pupr,  7.  annorum  oi  extrdiudiciAkm  iactatiomm  apfrehendi 

pofsit}4,f. 
j  inifuberts  an  pofmt  efse  tepsf  6.  7, 

^  An  confefsioni  minmnnium flandum  ?  i  o.      rwf^rif  ^  curatoris, 
II.  12.  ^.velpatrk  authoritJtey&interventu.i^.i^Ag.ij.i^ 
1 8  jHconfefsioneminorisfluraremifsivi  ,  20. 
21  Confefsmesincnta  ,  verificat£  anconfitenti  noceant  t 

quando ? 

23. 2  4.  Iwirdrf  magtd,  1 5  Confcfsmem  reddunt  verifimiUm^ 
16  De  (orpore  delicli  ijuando  conflare  deheat  27.  28. 32.  iw  jagu.  29. 

An  Confefsio  feparata  conttnens  diviiipofsit?  m»  3^- 
3  5       non  fufficiat  Confefsmem  verifimilem  ejfe ,  ahsj^  e$ ,  ^«<>i  con^ei 
de  corpore  ddiiii  ? 

3  4      yig^e    ««^4  confefsione  condemnari  pofsint  ?  if.fi  qui  fuilla  ve- 
ftigiarelinquunt? 
1      37  Apphcatioadprdfentemcafum^ 
1%  An  puer pro  malejico  habendus  ? 

Pller  t  quidam  Septcm  annorum  iaAitabat  fcse  apud  corriuaks 
fuos,  quod  cum  matre  ad  nocJlurnos  fagarum  conventus  cvolaf- 
set,  quomodo  in  montem  Vcneris  venifset ,  &  quid  ibi  adum  efsct. 
Unde  QUiEREBATURtPRIMO:an proptereaapprchcn 
dipofset,nccne?Ratiodubitaiidieratifta:  quod  diffamatio  origi- 
nem  fumpsifset  a  meris  pueris,quorum  vix  unus  cius  aitatis  erat,  qui 
de  iure  tcftimoniam  perhiberc  pufset ,  prxfcrtim  in  caufa  tam gravi 
criminali.    Impubcres  autem  tteftes  cfse  nequeunt,quia  inilh's  dcfi- 
dcratur  rci,  dcqua  deponunt ,  inteUigentia ,  &  conftantia  in  di^is  ♦ 
quae  proptcr  atatis  lubricitatem  abfunt,in  iila  aetate,  L,  3/.  j  L.tnriSi 

.  ^  ^  ff-d^tefit^. 
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ff.dt  tefi,b.  Dcc.u.  ,„  L.fo^mw*,f  tum  mpubtresffJt  R.I.  l.  mmbm  Uh- 
fiUusff  dt  Acq.  hmd.  L.  I.  c.  dtf4U,  mon.  Clemtnt.  fifumf^.  de bvnictd. 
pncfcrttrn  vcro  in  criminalibus  .  in  qnibus  nor»  tanium  impubcres. 
fed  etiam  r»bercs  mi„orcs,  z<»  anais  i  teftimotib  rcpelluntur,  L.  m 
tepmomutn  ff  dt  tefi.  *^ 

Hoc  tamc.  f  aon  attento  putabatur  «pprehcndi  poturfTcquia 
cipcr,entjaconftat,etia»  puerosio  ta»  tenerajetatea  propriis  pa- 
tcntibus  pcrvetro5,Sc  in  eiusmodi  dcteft.mdum  deliftom  prarcipi:a. 
tostairse,  ut  teftaturThomasMezgcrw«/i/.  mwi.  ^.depuella  12  an- 
notum.  Ferd,  ^X^elzeneggcr  dtfervit.  dmon.  C.  ult.  n.x^6.  Binsftldtm 
1  ^\?' ^'-''^-  ^  ^*^^^"^*^'  Sprengcr  M4U.maUfK.  p.  i^q.  1.  c.  n. 
dc  puella  o^enni  a  Matre  fcduiaa,  Delrio  &alij.  Impuberes  f  au- 
tera  doh  coramittendi.  &  iniutiac  faclendjc  capaccs  «fse  crebr6,adc. 
•quc  etiam  capi.  &  puniri  pofse.deiure  aon  eftdubium,!. 
Htn.ff.  de  furtts  l.  exapiuntur,  &  ibi  Dd.ff.  ad  JillAn. 

Quamvij  t  autcra  ordinarie  loquendo  tcftimonio  putrorum 
non  ftctw  in  rebus  tam  arduls;  excipiantor  tameo.deli£kaita  com- 
parata,  Sc  tam  occulta,  ot  nccefsario  ab  eiusmcdi  xtatc  informatio 
ex  officio  capienda  fir ,  Sc  aUundc  habetl  non  pofllt  Qxpe  cnim  pu- 
encoramcoastaneisprofetunt,  quod  coram  aliis  non  profcrrcnt) 
quo  In  cafu  eiosmodi  difiamationes  conniucri  i  magiftratu  ncquc- 
unr,  Et  quam vis  f  in  ainjinalibus  caafis  non  tantum  injpubc,f  s, 
fedetiam  pubcrcj,  minores  20.  annis  a  tcftiraoni«repc|lantur  L  sf 
Itgt  lul.  &LinttJltmon.ff.  detejltbm,  hoc  tamen  Ltmiratur ;  nifi  fi't  cri- 
raen  exceptum,  graviflimum  latTs  Maieftatii,  &  Vcneficiura  .  io  qui- 
bus  impubcres  non  tantum  admktantur,  fcdetlara  iodicium  faci- 
oat  ad  torturam.  fecondoin  Barthol.iw  /.  tdlie  C.  de  hit  qmb,  ut.  mdtc. 
gl.  mL.de  mmortff.  dt  qii^.  Poteft  f  igltur  i«dex  recipcic  impubc.' 
res  HiMko  mag  s,  qjando  fumus  infa*o,  cuius  vciitas  cft  difticihs 
probationts  ,  &  pet  alios  habetl  non  potcft ,  pr«fcrtim  fi  non  ad  in 
ftaotiam  alicoius  accufatotis  proccdat,  pro  ut  lequicur  textus  ,nt.  tt- 
Pmoniumff.  dt  teflibm ,  led  taatura  ex  officio ,  &  pcr  inquifitionem", 
gloff* in  l.  tnviti  ff.  dt  ttjlthus  Ptofper,  Fatinac ctns.  29,  n.^.&^.  Mas-' 
card.  de prtb,  vol.  j. conc.  1  x^6. ». j.  &  7, 
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«TfiW  aScndo  Jrrccupcrabile  damnum  corpom 
rutciraCi^  rnmorinocct. 

ne«  f  fuaimpetma.vcliavr«ili  calerc,  al.qu.d  vel  d.caor,  ycl  .ace- 
ant,  quod  fi  fulfsct  prolata«.  vd  non  expr.fsum  .  P/od/*^  P^^J" 
?a^Xxr.aici««r. /.^4««..  Bald.  inU  ..Cdecn^fs  n,6r.  Mcnoch. 

iam,  &  parirationc.  obtinccincorfersionc  mlnoru  habent.^^^^^^^ 
patrcm  .  nam  &  iUi.  ad  hoc  ut  poftea  confefsus  p.sfit  condemnari . 
dandus  cft  curator,  vel  patcr  ipfe  ,  vel  .-.Has  arbnrio  .udicis,  pio  ut 
r  otac  Profper  Farinac.  de  reo  (onfefs.  &  cmvta .  ^ .  1 1  •  »1. 3  5  4j 

Sed  t  qula  in  iudiciis  of«s  &  obktvaQtia  aliud  ptobat ,  quod 
vidcUcetlwpuber!bus&  minotibus  nulli  curarotesad  hiero  pct- 
mittantur.hocetiarainpiscfenti  cafu  non  attcndcbatur  j  qnamvis 
tenimimpubctisconfcfsionemfincauthoritate  tutotis  velcuratc- 
tis  Bon  valere  afserant  Dd.  comaniier,  in  L.  ^4«»»  C.  deauth.  prift' 
id  tamen  eftintelligcndum  in  illis,  quKtefpidunt  ordii.em,&  folen- 
nitatem  iudlcii,  non  vct6  In  Hlis,  quse  ad  vetitatem  indagandam  in- 
ftitountur,  ut  ait  MdasinLauxtltumff.de  minor,  n.u  Slcui  in  firoili,  fi 
accusationi  fit  tefpondendum  ,  vel  aliis  intctrogationibus  ^iudice 
faAls,  reus  pci  f«,  non  p*r  procuratorcm  tefponderc  debct.non  ob- 
ftante,  quod  pro  pratfente  procuracor  iotervenire  poflit ,  lul.  Clar.  f. 
^».  ji.  M.  Itetn  verh  16.  Nicol.  VigeUus  mttho:  CaroKc^  i.  q.  l*reguU  i 
1.  ^  j.injln. &reoadvocatusdar.,  qui  tuncetiarononadmiltitur, 
quando  reus examinatur,vidc  qa« fcripfi  adCatolin. (frr.47.  n.i6& 
artttt.n.  u.  qnia  ex quo agitut ad vcritacero  ii.T«:niendaro,non  cft 
de  (blemnitace  petronatnm  curandam,  inquit  Abbas  t»  cf.n.  ext.de 
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conf  n.  9.  illamque  Dd.  rhcoricam,  uccuiator  vd  tutorln  conKffio- 
nc  inicrvcniat,  iion  {  lcrvari  inpradlica,  teftarur  FariMc,  ftax.  crtm. 
f.y  q.iui.  10. n,  370.  (qu)afaci!c  veritas  id  roultisdclidis perpuc 
ro$  cotTimiiti  folitij  occultaraur^prifertim  incrimine  vcncficii  oc- 
•ultjfliroo,  &  qucd  non  fen^  per  poft  fc  veftigium  rcUnqult, a Jeoquc 
va!de  pe rfonalc  crt)  lulius  daivisrecept.  fmAA.  5  ^  ' 


va:de  pe riOMlc  cu;  lulius  Ciaius  wepr.  fm.lib.  5 Jf  fm.qHijl.  ^o.fi.z. 
q  ulurmn.ix.  Hmct  fiitidcxfitvir  difcrctus,  prudens  ,  & 
caute  precedcre  Toli^us,  hanc  curiaium  confuetudinero  ,  pr^efertiro 
in  hoc  dcliai  gencre,-a  crc  putanc,  quia  judcx,qu2  dcfuat  fortc  iiB- 
puberibus,aut  roinoribus ,  proprer  dcfcdum  iudicij  in  fe  defendcn. 

 do,  aut  erronca  revocaodo  ,  loa  prx  entia ,  &  difcretidnc  fupplcrc 

fole  arg  uxt.  in  L.  umc.  C  ut  qus  dcfi^ntddvoci  part.  iud.  fupf.  L.  iudices 
C.  dciudtc.  cdn.  mduantem  30  ^  j  L  ubicunq^f  de  interrog.  aU. 

Hiiciisqac  dominus  Conlulens.  pluradc  confcflionc  f  mino- 
ris  vidcri  poflanr  apudMascard.  condut.  371.  per  totum.  ¥anr\zzderc§ 
\confefso  &  convtclo  q.  tl  c.  10  fertot.  n.^^i  cumfeqq.pi^Ccttimn.^jo. 
1383.  jS/tubi  (]ceo;Utrumconfcflio  absqac  pa^ris,  vcl  tutoris  au- 
[thoritarefa(fka  nocea%  fimiiiter  Gomez.  rar  refol  tom.  i.f.  i  n.  64. 
\&fiqq  B^Uz  decis.6}.n.  6&  j.uhirerfnecpoteji,  Rationcm  rcddit, 
lcur  ccofcflio  minoris  valeat. 

Qjamvis  f  autcm  de  iure  co ntraiium  fit  fttmrum  in  L.  4.  C.  de 
\dUth.  prajiani.  tamcn  de  confuetudine  non  cft  nulia  confcflio,ob  dc 
jtcdumrutorist  velcnraroris,  &:minornu5  rcftituitur  adveifus  con 
ifeisioncm  Gothof.       /  4. 

Piara  t  ^ic  eu  :  an  minorfit  tutusadvcrfus  confcffionora  in  lu- 
^icio  fadai»  f  vidc  apud  Sfortiam  Oddum  de  refttt.  in  integ.  f.2.q  6 j 
att.  6.  /c  aa  rcftkuarur  advcrfiis  confeflionero  dcl.Ai/  apudcuu 
\ctn  ihtJt  art.  0 pfr  tot,  n      &  f^qq. 

NOTABATUR1&  illud :  quoj  confcfsioncshuiui  pu- 
cri  cflcot  inccrtap,  &  ex  pjtrte  falfae,faftaqnc  inquifitionc  minime  rc* 
rifictur,  de  rcbus  occnltis,  qucc  mulca  vefljeia  poft  fc rclinquunt,ita 
i3t  dc  iii ccrto  conflarc  non  poflct*  ConRflu)  aHtcmtvaria  &  inccr- 
ta,ircm  non  venficita,  confitenti  non  nocct?  qnia  antc  omnia  inqni* 
rcrc  debct  iudcx,  ut  ei  conftct  dc  corporc  ddr Ai,  ubi  igitur  non 
paret  dc  crimi nciquam  pcr  confefiioncm  ipfiui  rci,  noo  poteft  reui 
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exhac  («la  conFeffiane  c^ndcmnari.Inlius  CUrus  rcce;yt.  ifnt.  nb. 
^n.    J5.  Vers.pote(}  etidm,(c\\nnsinc.  Mtfi  dencide  iud.n.t 

Nihilominus  t  ramcn,  t|nia  conftabat  de  equo  aliquo  per  m^U^ 
ficium,  Sc quidem eo  ipfo  mo<lo,  quem  ipfe  recenfebat^occifo^ex  de- 
pofitioneipfiu$ damnihcati,  &plura alia  magix  t  indicia  concurrc 
baat,  videlicett  quod  agnos  D  E I  dc  collo  (uspcnros  non  patcretnrr 
&  quodconftri^aosfirmifsimeq;  annexosymirabili  raodofolvcrct,  & 
amovcrct ;  quod  virgiscacfus  i<flus  no  fentiret ;  quod  notaret,  quan» 
do virgx aqui  non  comunj,fed  benedi(fta,fuiffent  madefadlar;  quod 
afsercret  fe  pracfentcm  fpedafse  torturam  altcrius  fagae ,  eo  temporc 
Sc  modo,  qno  adhibebatur :  quod  recenferet  de  magis&  fagiseo. 
ramque  conventibustalia,  quxnullusalius  nifi  expcrtus  fcire  pofict 
(pueroautcm  rufticano  odlo  annorum  cognita  impofibilia  efscnt) 
quod  in  omnibus  examinibus  conftantcr  idcm  iisdem  circumftintiis 
cnarraret,  putabat  Dominus  Confulens,  quod  t  confcfliohuius  puc- 
ri  tam  cfsct  verifimilis,  ut  ei  merito  ftari,  &  puer  pro  naalcfico  habc- 
rideberct*  Praefertim  quod  in  dclido  tamocculco  udex  non  fcm- 
per  vcftigia  repcrire,  6c  benc  coBtingerc  poffit,  ut  makfici  volunta* 
tcmin  uno  alteroquc  cafunocendihabeafit,mcdiaqucadhibeant,ef. 
fcdus  autcoi  conatui  cx  fingulari  Dei  providectia  non  refpondeat^ 
&  fimiliadelida  vixalitcr,  quam  cx  propria  confefsionc  innotc 
fcant. 

QaaoiTis  t  crgo  dc  corporc  delicfli  debeat  conftarc  in  omnibu» 
dcli^lis,  antequam  iudcx  ad  inquifitionem,  aut  capturam,mult6  ma- 
gis  ad  torturam  &  fententiam  dcfinitivam  prcccdat ,  uti  notant  Dd, 
co«ini«iiiter,pertcxtttmiw  L.i.ff  tlludff,  ^dfjlUn:  Ciartts/;i.  yff.fin. 
q.  4.  itaquidcni,ctiamfi  reus  canfiteretur  dcliAum  aliquod  com- 
raisifse,  ut  non  poflct  ex  illa  fola  confefsionc  iondcmnari ,  nifi  dc  i-^ 
pfo  dcli^ao  alitcr,quam  cx  ipfiu^  confcfsionc  conftarct,  h.i.ff.  dtvw 
Trai^ff.dequaft.LindeNerMtiMii.  ffn.tbt:  putfiim  efse  bomtnem  a 
quocunq^oportetffadL^quil.  Farinac. />r4.v.  crwt  p.i  lib.  i,q.  i.n.  7. 
Nicol.Bocr.rfef  164  n.  i  o.  Md.  in  L  cumprobMtto  ff  deprob.  C^roVtn. 
Poen.  art.  6.  •ihilominusf  tamen,quando  tale  dcHAum  aliquis  fpon- 
confitetur ,  quod  vcl  fola  voluntatc  perficitilr ,  vd  in  fc  cft  occul- 
■Uxmum,  &  nuUa  poft  fc  vcftigia  rclinquit,  gualc  eft  crimcn  aalcfi- 
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cii,  inter  dinontm  &  (aga$,  foli  confcftioni  delinquentis  ad  con. 
dcmnationii  ctieaum  ftatur,  Farinac  l*c.  cit  n.  x6  ubi  dicit :  lamiat 
T  CQ  ipfo,  quod  dicant  fe  proccfjiirc  ad  ludos.polTe  absque  alio  con- 
jCcmnari,  qau  taliadeUda  nonpofiuntpcrcuide»tiamfa(fH,ficuta- 
lia  probari.aliud  eft,  fi  fttcantur  infantes  unum  rel  plurct  fuis  malc- 
hci«  occidxlic,  lunccnini  in  hit,i!Iij  Bon  creditur  ad  condemwndtni 
ntfi  rere  occil.s  efte  conftet.  Nihiloir.iBut  t  tamcn,  fi  dicat  aUquit, 
le  Tcnehcuai  cfie,  ad  ludot  proccftiiTc,  Deum,  abncgafie  ,  deojo- 
neaa  adoralscinfantcs  occidifjc,damoa  hominibut  intulifie,&  dam- 
M  aiata  Qonappareant,aut  homincs  ron  rcpcriantur occifi,  non  rc- 
Cle  infertur,  Buleficum  non  cfic ,  &rpumri  exeonuUo  modopofte, 
quufuntt  fcparata  damoni  homngium  pr«ftitifie ,  *  hominrbut 
damna  dediftc,  quia  multi  funt,  qui  damna  ncc  honiinibui,  neque  a. 
liit  crcaturii  inferunt,  ut  vehcfici  tamcn  pacna  ordinaria  pleiftuntur, 
&  pro  veneficit  habentur ;  non  piobat  igitur  hoc  cfte ,  quod  ab  ho€ 
contingitabefic.Martinus  Delrio dt^qu^t.  tndg.hb  5.yic7. 1 6Binsfcld 
ddi  5  C  <fe  mdefts  &  mxthemi  Ferdin.  We.zenegRcr  deftrvit.  difs  6. 
C.uU  n  167-  &f<q-  Fridcricus Martlni m in';rp»-<r  CArelin.  pcen.  trt. 
109.  &  confcftio  diTcrfat  t  contincnt  fpeciet,  Sc  fa<Jla,fcp«rari,divi- 
di,adeoquepro  parte  acccptari,  <Sc  valere  potcft,  Bocr.  decu.  ^^9. ». 
I  o.  praefertim  fi  pro  partc  fufficiat  adcondemnandum  confeftio ,  & 
ita  per  folam  maleficorum  ic  fagarura  confeftionem  ex  occultit 
(quantumlibcthominibut  ca  apparcant  impotfibila)  delicfluni  hoc 
probari,  &  pro  dclido  probato ,  ad  cftedum  poena  habcri ,  contra 
Godelmannam.Wicram,  Fichardum,  aliotquc  malcficorum  patro- 
noi,  contraiium  afierentct ,  concludunt  tam  Thcologi,  quanj  lurc 
confulu  Catholid  communiter,  quot  fequor. 

Hadcnut  Dominut  confulcns,  Plura  t  dc  co :  an  3c  quando  de  2 
corpocc  dcliAi  coallare  debeac ,  vide  apud  Ul.  Ca-,  fj.  fn.  q 
Carolin,pocnar.4rf.6.ubividc,  qaxfctjpfi.  An  non  •  fuftidatcon. 
feflioncm  alias  verifirailcm  efsc.'Cacotinain  rfrr.  60  Sc  qux  ibifcti- 
pfi,  Carpzovinni/».  i  crim.  ?  49  «.  59  ^  6o.abi  dicit ;  quod  in  oc 
culiis  fufticuc  coaftare  dc  coruridem  corporc  per  conicdnrat,  &  cri- 
roisis  cof  fcfsi  cec<itudo  alia  non  icquiratur,  quam  qiu  haberi  po- 
cft,  a  lcoqm  fiifficiunt  talesa'rcumftantig,&indicia ^ahdtu  qus 
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iadiccmdecrimine  malcfic  icenum  facefcqucunc.  Pluradcco,t 
quod  magi  &  vcneficac ci  ftaco.^feilionc^  fivc  (pontc,  fivc  in  torrura 
fada.condcmoaripoflinr,  coamfide  vcncficio&crimirc  comwifjo 
alitcr  non  conftct^u.g.  fi  fiiga  confitetur  Deum  ^acfidcn?  Chiiftl 
abncgafscjcumdccmoncfne^usiniifse^  ccrcoloco»  certo  tcmporc, 
cum  co  Jcm  rcm  vencrcam  liabuifse^eidcm  facrificia  obtulifsc,  ^aaa- 
mcniisaliis  abufam  efsc,  vcl  fagarum  convcntibus  imcrfiiiflc>  vldca- 
pud  Bcfold.  in  thef.  praaic  ^io.u.  JjXjrm  w fin^  Harp  ff  i6i,& 
fcqq.de pub.iudic  Berlich  p.  4-«  8i.  Weizcnrggcr</ii/}^  (ap^ 
ult.  n.  1^3.  per  t  Rari*ncm :  quia  hacc  nuUa  vcft^gia  peft  fcrelin^ 
qaunr.  Vjderamenmuharequifiia  apud  Bcrlichtum  condfu.  4.  o. 
6i&feqq.  Wtf/m.di<ft.  D.Weizenegg.»  1^4^«;»  w«/^  /e<j^;BefoId.&tf. 
cit.G^dcltnil.yc.j.pertot  lib.i.c.zn.  ^i&feqq  &  an fconfcfsio 
divcifas  fpccies  &  fadla contincns  (u.g.  damna  ^  &  abnegationem 
D^i)  poflit dividi, apud  Dn.  Weizencgg.  (fc/errir.Atiiwii.  n.  i6j,  & 
fiq.  "RociidecU.      n.  ro* 

Quandoquidcm  t  crgo  confcft  10  huiuf  pucri  confi^rmis  eft  irf, 
quaBafagiscommuniicrcxcrceri^ab  ipfoquc  roalo  dxmonc  pcrfici 
folcnt>  &  a  viris  do(flis  cx  fagarum  confcfsionibus  dudumfucrunt 
obfcrvata,  infuper  dida  &  fada  eiu$  corcfpondent  &  finonomnia, 

ililr^tfi  altrtiu  Afcprf 4  v^rifi^ata  Pii^rYinf.  v^l  v^ri  ftmiTtKn*  tnAirttm 

conicduriscomprob;itJ>  conclufit  Dn  confiJcns^quod  tpucr  illc 
pro  malcfico  fit  babcndws»  &  quodattcndidebcatid^quod  cft  veri* 
fimilc>  verifimilceftautcmillurovcrnmdicerc  in  crimiQe  malcfici^ 
qui  dicit  ea »  qu«  communitcr  ficri  fulcnt  in  tali  dclido,  &  in  fpecie 
reccnfet  Detrio  duquifit.  niag  cn.  hb.  i6tbi:vtsu  proceMbm  con^ 
ttalH.  N.  N.  &%. 

^VAl STIO  L  XX. XI L 
An,  &  qui  poena affici  debeat  pucr  malcficns 

•bdcliaain  pueritia  &acIolcfccncift  coiainifsa,fi  usqoc 
ad  umos  pubertatis  detcmus  in  malitia  fua  pergat,^  nuUa  fit- 
Hia  cmeadatioius  fpet ,  vel  (igna  apparcant  ? 
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Summaria# 

1  Porna  infanttum  Yeneficorum  ? 

3  Qffidft  altquem  ufum  rationu  baheant. 

4  Plura  de  infante  dtltnquente  remisftve. 

5  Quid  in  propo/ito fiatutum  f 

7  ?(xna  impuherum,  8.  ratto,  1 6.  J  r; 

13  Quapocna  afficiendus,  qui pubertdtu  annos  excesftt 

14  ^H,  &  cur  non  corporalt  ? 

tf  ^n  ittam  in  veneficij  crtmine  ? 

1 7  ludicium  facultatis  luridte^  Ingolftadtenfts. 

I Z  DeliSla  infanttA  in  quantum  attendenda. 

19  Impubespubesfailus  quomodo puntri posftt  f 

20  Tempus  deltcti  commisft^  non punttionis  attendendum. 

2 1  ^n  poena  ulttmt  fuppltcij  locum  htc  habeat  ? 

21  Sinemini  nocttumfuerit,  i].fed alijadtis  veneficorumexerctti,ij^.]i. 

X  5  Quidfiplenam pubertatem  nondum  atttgerinti  16.  zj,  28. 29, 

30  Prdtfentis  puertmorcs. 

34  Quid fi  tiulta fpes  emendationts  appareat  ?  2 5. 

)  5  ludicium  alicum  confulentis,  3 6. 37. 3  8 .  feqq. 

45  Conclufia. 

46  Scrupulu 

PUer  t  IHe.  dc  quo  quaeftio  eft,  iudicabatar  rens  malcficii  ex  con- 
feflionc  propria,  fxpius  ilsdem  fcrc  circumftantiis  itcraia,  aliisq; 
indiciis  \n praced.qudfiione  recenfitis,  Sed  quia  oftavo  artatis  anno  ap- 
prehcnfiis fair,&  pleraqjgraviora iofrafeptcniu  perpetravit^non  pu- 
tabatur  confultum  ut  in  infantiat  adhucproximum  gravius  aoimad* 
vcrterctnr.  Si  cnim  t  infantes  a  propriis  parcntibus,  vel  aliisperver- 
tantur,  Sc  in  fcrvitatcm  diaboli  rediguntur,  (quod  pro  dolor  faepius 
fit,)  nunquam  ultimo,  vel  alio  gra viori  fupplicio  plc^auntur ,  Wel- 
zenegger  rffjlJer/,  6.cap.ult.n,  r^tf.per  Rationcro  ;  quiainhancscta- 
tem,qaae  non  inicUigit,  quod  agit,  raro  foimale  dcliftum  cadir,pro- 
inde  vel  in  toium  cxcufantur  ^  paena,prr  /,  infansff.  ad  l.  Cornel  defals, 
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aliis    odis  cmendan  ,  atque  in  loco  tuco  r am  dm  dcnnen  poaun 
doncc^n  P«ceptis  fidei  Chr.ftian»  probc  inftraantu.  Idq;  t  proc  - 
aretlam  dicitVwnfansqaalem  ^^^--^^^^^^^^^^ 
tionem:  quia  tant6  mi^or  eft  ejus  dolas,  q.anto  minorcn.  habec  le- 
gis  naturalis  ac  divin^c  notitiam,  qu4  racione  e)us  doli  vu  in  foro ex- 
fcrno  ratio  habetur,  vide  Fra  ^cifc.  Agricol.  tria,  7.  c  4»  ^^&^;  \  4- 

Plura  t  de infante  deUnqnente,  &  infa^tix  prcximc,vide apud 
Oddum  ii  redit.  in integrum p.  1.  q.  80. ».  44.  Gomez      Rr/o/.  raw.j. 

i.n.  57.Farinac.pMx.cnw.p.  9^.  «•  4^-  «^^«^^i».  6^-  Carpz. 
fer.crim.f.l.q.  0,1.^.9-^^^^^^'  ^^^videetiAmn,  jo.  Inlpcc?cde 
crimine  magi^  in  pueris  vide  Binsfeld./^/.  519.  qu^Jl.  qutd  dtcendum  de 
dutris.  Ergo  iuxta  t  iudiciuroDomini  conxulentis,  aliud ferc  nihil  fta^ 
*tutum  ,  quamut  luberetur  cxtra  carcercs  in  loco  fccuro  detineri,  a 
dericis  &  rellgiofis  vifitari, inftrui,  &  ab  hoc gravi  dehdo,  nialoquc 
dacmoneaverti. 

Poftquam  t  autem  anno  «tatli  noiio ,  fere  complcto,  fatcrc 
tur  iterum  commercium  cum  co  habuiflTejaddito;  quod  fe  illi  dc  no 
vo  devo verit,  idque  mox  revocaret ,  iubebatur  ob  fuam  inconftan- 
tiam,  &inpGBnamaetaticongruam,  utdeliai  gtavitatem  meliusa- 
gnofceret,  virgii  acriter  cxdi,  &c  duriori  hac  vii  .-^d  convcrfioncm  re 
duci,  &  rcdle,  quia  cxcommuniDd.fententia  t  impubcs,&  fi  fit  doii 
capax,  non  punitur  capitali  poeni ,  aut  membri  mutilacione ,  nifi  fit 
proximus  pubertati ,  Binsfcld.  loc.  cit.f  j i^.  tcre  enim  in  omnibus 
pxnahbus  iudiciis  attati  &  imptudentia:  fuccurrendum  eft,  L.fete  jf. 
de  R.  I.  Icaque  taUs  iropubes  durius  quidem  emendari  poteft ,  quam 
infani,  Scacerbius nonsihil  virgis caftigari,  \(/et^eggern,  197.  po- 
fteaautem  expedit,cum  ad  meIioremfLugem,&  viamfalutisreduci, 
Binsfeld./.  510.  pec  Rationem  :  quia  t  in  tam  parva  aetace,  aftutia 
diaboli  &  maloruta  hominttm,quandoq;  ctiam  propciorum  paren 
tum  maUtia,  puetl  in  hoc  peccatum  feducuntur,  fedudi  ob  igqoran 
tiara  ncfciunt,  quid  rcmedii  adhiberi  po/ricvide  eundc,We<c.«.i9  8- 
Paul6  poft  t  fatebamr  bis  io  montem  Veneris  cvolafle,  &C^n- 
no  aetatis  decimo  cum  dlmidio,  fa£l5  promifllonc,  quod  virg  %  cx- 
dendus  non  ctTet)  fe  nefandam  libidincm  curo  malo  d^monccxer- 
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ciiiflc  (cMari  a:u  cu»  pi  modo)  caquc  de  caufa  indufmm  fauro  ita  nia 
cu.ar^m  elTc.  Ann^  f  undccimo  fcte  complcto  fafsus  cft. fc  ante  bi- 
enniiim  cum  amafia  (ua  (iplb  dscmone;  f«piu^concubuillc,poft  hac 
non  amplius  ,  a  idito ;  fc  cx  cuftodia  nunquam  cvoiafle,  fcd  ad  gra- 
viorem  inftantiam  fafs-s  cft,interim  .c  bis  cum  eodcm  fc  coromirca- 
ifle,  qaa?  ra'i(a,  qiiod  inHufium  i  a  fi^  macu^atam. 

^  Poft  annum  t  «aris  dccimum  quartum  complctum  dcnuo  cx- 
ammatui  iafiuseft,  fca  duobus  annis  diabolo  fc  totum  dedidinc, 
D  E  U  M,  B,  Virgincm,  &  S.  Angdum  cuftodem blafphcmafli,  cum 
malodarmoncin  forma  mulicris  (cumcmiflTionc  fcminis,  & iragnt 
cxorta  dcbilitatc)  commifcuiflc,  in  opprobrium  Dcipccc4flrc,&  rcm 
Vcncrcam  cum  duabus  amafiis  habuiflc* 

Dcniquc  f  in  ulcimo  cxaminc  habiro,  anno  atans  fux  dccimo 
quinto fafsus  cft,  fc  itcrum  ad  noaumos  fagarum  convcntus  cvolaf. 
fc,  caquc  egiflc,  quac  conimunitcr  hcri  folcnr. 

Q^iEREBATUR  f  crgo :  quandoquidcm  anniimdcci. 
mum^  quintum  cxccfliflct,  *  annos  pubcrtatis  iongc  fupcraflTct ,  oua 
poena  aflScipoflcr,  3c  dcbcrct  ? 

^  Dominus  Confulcns  mtc  ah^quot  rcquintus  ita  rcfpondit:  ma- 
litia  indchdis  ab  impubcrc  commifli8,quantumvi$  doli  capax,&  dc 
liaum  cnormc  fit,  non  fupplct  aetatcm ,  &  poen4  mortis  regalaritcr, 
aut  mjtilationis  mcmbri,  puniri  non  dcbct,  pcr  icxt,  n  feq.  adducco. 
dof  Quamvis  f  cnim  doli  capax  fit ,  minor  tamcn  cft  in  co  dolus, 
quatninadulto ,  autmajorc,  quia  ut  plurimumin  ipfainfantiadx. 
asonis  impcrio  finc  fua  culpi  fubiiciuntur,  fubicAorum  ratio  &  vo. 
luntas  pcccatorum  tcncbris  itaobfcurata  cft ,  ut  fuismct  viribus  vcl 
aliorumdifcipIina,non  poflintopinioncm  pcrvcrfam,antc  maturio. 
rcm  sccatcm ,  dcponcrc,  imo  fcdu<fK  ob  ignoramiam  tcncr*  «tati» 
nelciunt,  qttid  remcdii  adhibcri  polfit,  ut  inqutt  Binsfcld.  ad  L.  5.  C 
dctH4!ef  &ntatbem.  Icaquidcmquoad  poenara  tcmpcrandam  colli- 
gitur  cx  textu  m  L.  auxdium  f  in  dtlulf^ff.  dc  mmor.  L.f%  ex cdufaff.  nunc 
m  minmbw  ecd  ttt.  I.  i .    impubes  ff.  de  Sc.  SyUan.  L.  fkcrilegij panam  in 
pr.ff.  ad  l  eg.luipecul.  L.fiadultemmcum  incejlufffratres  &ff  tidemlm' 
ptratores  ff.  ad  Leg  lul.  de  adult.  Lferc  in  ommbmff.  dt  R.L  textfu  glofsa  6>  \  1 
iftttrpp.  tnc.  u&i  txt.it delpuerihx  impubcrcstdoii  capaccsin  a>  15  I 
 ^  '  troclflimo  / 
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lutem rqoam  iadici  conralc  inconr..«m,a,m.n  lioc  cno  m.r 
.     ITlXiidtiraineaibitriuro  ejrenderei  ad  ulnmum  fuppl  clu, 
rttSrumcompletum.niuma,i...ci.^^^ 
d«ent/Ptofpet  Fatlnac  k  p<^n.  tmper.  q  <)i  n,  lod.ub.  quoad  mino- 
re  eStninattociffimisloquitut,  Tho.nasMexget  co^fr  cumn^j 
abi  dc  puel  a  a  matic  fedufta  i  x.  annotum.  Idem  ftamit  lul.  Clat. 
mm  L.  lib.  5  (f  fin.  q.  60  inpr,  Decius  in  L.  puptUum  mfin.  &  ijcrt 
mtJZff.  de  Rluacob.  MeLchius  de  art.  tud.  nb  x. JZ9.  Boe 
5  \,mMis^n.zo.  Si  etgo  t  hoc  etiam  inminotibus,.d  cft.dl.s  qu. 
iampubcresfaftifunt,inpa:nis  iroponend.s  luia  oblctvati  deb.rc 
ftatuerunt,  (de  quibus  ctiara  textus  iutis  fupra  citat i  &Dd.  loquun- 
tur:)  quam6  roagis  locum  habcbit  in  impubcrc  dcUnquemc,  aanos 
pubenat.s  nondum  ingrefso ,  fed  .nfia  illos  adhuc  conft.tuto. 

In  fimili  t  rcfpondit  incly:a  facultas  lurid.ca  Ingolftadienlis, 
20.  Septemb,  i6^g*  qaod  impubes  ciiam  inhocaitoci  maleficij  dcU- 
eto  capitali  pana,  aui  mcrabri  rautilat  one  affici  ncqueat ,  (edlo- 
lummodo  vitg»6  acctbius  caftigati  poflic ,  5c  ne  tunc  qaidero,  k 
capaxfit,&proximuspubcrtatl,pa:n4  ordmaria,  fed  mmonathci 
debeat  nlfiex  gravifsiau  caufa,  &  confuUo  ptius  Principc,pertradu 
ta.  Pet.  Binsfeld  incomment.  ad  tit.  Cod  de  mdef.  &  mathcmat.fol  y^- 
cumfeq.  Wcizeneggct  in  difsertAt.  6  defervit  dmoruac.  thef  i^6.cumftq. 

Siroeam  tiequiratur  iudicium,  praemitto  ,  quad  dclida  in 
infantia coromifsa  paturo fint attcndcnda, nifiin taniura, inquan- 
tum  apparet.huncpucruni  habitum  maUttx  a  iuvcntutc  contiaxliTe, 
&  huc  usquc  ferc  incorrigibilem  extitifsc.  Praemitto  t  fccund6 : 
quod  iropubcs  pubes  faftus  gravius  puniti  non  poffit,quam  eo  tem- 
porc.quo  deliq  lit,  gl.  L.fcunt  i  o  u.  moritur.  de  legit.  bmd.  &  quotics 
dc  dcU&o  qucciirur,  non  eam  poenam  fubirequis  debet,  qaam  con» 
dltioeiusadmittitcotcmpofc,  quofcntentia  deeo  feitur,  fed  eair» 
quaro  fuftinerer,  fi  eo  teropote  efsetfentcnttam  pafsus,cura  dcliquif- 
set,tm.  in  1. 1  in  pr.  ff.  depmU.  Si  ergo  t  non  poterat  puniri  durai^ 
ic  infantia.  vel  adolefccntia,  aut  roinori  gtate,  neque  eriam  potcft 
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pjnlrspoftquavnpcrvenitaa  maiotcm  actatcmJul.Clar./  fin  q.  6c. 

5  &rainorpaniturmitius,  etiam  faftus  maior,  quia  attenditui 
tempvT.  <^elift  ,     non  nnrlMOt      FarfPncins  q.  02.  n.  i  r<i. 

^  His ita pntmifsis,  Si  1  QU  iE  R  A T U  R  / an ordinana pana 
magi^a  Carolo  V^dcfinit^,  vcJ  faltem  pocna  ultimi  fupplicii  affid 
poilK  ?  invcnio  rariones  in  utramque  pnrtcm, 

Pro  t  ncgniva  f^cit :  "^df  tn  Uv  vctimc6^n/)o*3erfcf)f  g^Orb^ 
mm^  Caroh  v.artic.  lO  ;.  5)ie  iol)g|Traff  bcrt  icnfgcn  S^iubern  af^ 

iS"!^?'*^^^"^^  ^^^'^  ^  ^  ^^"  ^^"^^^"  ^"^^^  BauBcrciHm  &djabm  oDcr 
t){act)rt)ctl  ju^cffi^et,       abiv  icmm  3iinbcrc\)  ^cbraiK&t/vnt)  bar- 

munu.iianDfcf).^bcn3ctf)an^a«c/l)Kfottcnfon(tcrt  gcjTr^fft  wcrDcn/ 
tta(!&©cic3:nf)ct:bcr@acf)ert. 

Ex  quotmuhi  cxdo(ftoribus  volunt,  coi  mago$,fagai,  &  ve- 
ncficas,quaetoeuu$  cum  diabolo  inierunt,  illi  fcscmaniciparDnt,Dc. 
Hmabnegarunr ,  vel  fectimdiabolo  commhcucrunt,  proptfrfolam 
abnegationcm,manc  pationcm,vel  ccmmirtionem,  nifi  adadusno- 
civosprogrcfsi  fucrint,  velnifi  cxtcrnum  ali.juod  malcficium  acccf- 
fcrit,  ultimo  fupplicio  non  afficiendos  fed  crigendoi ,  &  fanAiflimii 
inftituiiiab  ifto  ncfando  ftudio  abduccndoi ,  aut  fi animum  affirma- 
rint^c  ;  nibus  ChrUlianiorbiscxtcrminandos,  relegandot  autfiifti- 
gaadoseiW,  Fichard.  wif/i7.  iiz.vol  germ.  Godchv»annuf  /r^ft,  rff 
mag  &venef.L  3,  c,  11.  Lu^ovic.  Gilhaaf.i»4r6.  'tudtucnm.c.  2  itt  17 
n.  ly inmcd  veryfrrofi  H^rp.  adf  $,n  io6.cumfeq  wfi.  depub.iu- 
(//c.ubiqnaMior  ra(ionesadducir.  Pucrautcm  t  iile  dc  quoqucftio 
cft,  poftinfentia  n  ncmini,ncquchominibu5,ncquc  pccaribus,  no 
cuifsc  faffus,  vel  convidlus  fuu. 

SECVNDO: quamvis t puer illc  annos  pubcrtatts  com- 
plcvcrit,  p^cnam  tamcn  pubcrtatem  nondum  attigit,  lura  autcm  & 
intcrprctcs  ftatuunt,  &  afsetunt,  fi^g^s  proptcr  actatis  imbeciliratem 
rnitiws.  quam  poenaordinada  puniti  dcbcrc,  proutplurcs  adhocal 
Icgat,Thomas  Mezger  confil,  crim.  7.»  3. 5c  licct  alii  arbitrio  iudicis 
hac  in  partc  multum  tribuaatjtamen  ^uti  f«p.  n.  15  rclamm  fait)ac!- 
dant,nuf.quana  arbitrium  extcntendum  ad  ultiraum  fuppliciuro  an- 
tc  dccimum  fcxtum  annum  complctum,  nifi  maxinwc  circumftantia 
acccdercDt,  Binsfcld.f^g  fup.cit.f.  f2.&  fvl  524.  ubi  putat,  antcra- 
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If^T^  ^AirioLxxxu.^  

let^l^i^iiJi^^  aliervandum,  &  in- 

ftrndr^  cum  quo  concordac  pr.fa.us  Mcz,  .n.L  7  • 

^*"'    Pro  t  affirmativa  vcr6,-  &  quod  pro  qiKdicacc  del  ai  ec^am 
norcsjampubcrcs,  ulcimo  fupplicio  atfici  pcffinc  exto  colligicur, 
quodCarolusImp.eusfares,quinonlongea  dccimo  q.arto  annu 
abfuncpcrmifcrit  rnutiacienemembri  ,vcl  capuc  puniri,  4rM(^4. 

uci  infra».  _  . 

Vndet  in  cerminis  propofiti  noftri,  Thomas  Mcrger  confiL  cnm. 
7in  i  proptermagiampuberem  ii.vcli^.annorumulcimo  fuppi!. 
cio  &  nonquidcm  pocna  ignis.fed  gladii  aft.ci  poHe^eitftimavit.  Id 
jpfam  cenfuit  Befoldus  in  thefiHr.praa.  u  ^tymjf.  fut^  AtlUt/  abl  t 
dicit: id prxfcrtim  fieri  debere  in  deliais  (piruual^bus,  &  contra  na- 
taralcmhumanicacem  hominum  ^  qua  iscft  apoftafia  &  expreflam 
cum  diabolo  padum.  Similicer  Binsfeidiui .  foL  jzi.  iudicis,  inquic, 
arbitrittmpoflchabereUcum^anincam  gcavi  criminc  inmiBorern 
aBcatem  fumortis  fupplicium  ftacuendum  ,  idqucdcbcic  colHgicx 
circamftanciis  concurrencibus,  &  aic«ndi,an  diu  faccic  in  taU  criroi- 
nc,anperpctravcrit  mulcamala,  t  cfunt  fodomia,  rcrunWacrarum 
abufui ,  &c  fimilia:  icem  an  magna  aftucia  fic  pradicus,an  fpes  con 
ftantis  convcrfionis,  &  emendationis, 

Quia  t  igitur  in  hoc  pucro  nihil  nifi  magna  lcvicas  &  malitia 
apparct,  &  iuxta  iudiciura  Thcologorara  &  raiigioforum  nulla  fpes 
conftantis  cmendationisapparetjis  infupercorre£bioncs  fadlas,  ad- 
monltiones,  & informaciones  huc  usque  patum  «ftimavit ,  gravita- 
tcmautcmdcliaibeneintelcxit,  &  apprehendit,  poflct  cx  mentc 
prsefaterum  Dd.  arbitrium  iudicis  adpcenam  gladijeztcndi.  Simi- 
lcquidingcnctctcraditCarproviusp.  3.  rriw.  143.  n.  48.  fiq- 
quod  fieri  poflic,  uc  eciam  impubcri ob  infigncm  &c  fupinam  maUcu 
am  naonis  fupplicium  imponatur,  L.  excipiuntur  in  pr.  ff  dd  SCST/lUn. 
ubi  camen  tria  requirit,  !♦  qiiod  impubcs  proprie  &c  mox  implcvcrit 
annum  decimum  quarcum,  2,vit  roilicia  dclinquentis  fit  fupina  >  ica 
utjctatis  defcftumiupplcat,  neccorrc&io  aliqua  fpcranda,  ^-ut  cri- 
mcn  pcrpetratum  fu  exatrociifimis,autcaUs  circumftanciae  concur- 
rant,qaibus,  dcliftqm  aggravetur.    Qug  omnia  videntur  in  pro- 
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pofro.a^a  concurrcre,acproiiidcp(rnacgladi,  tant6  inagislocus 
clTc.  Plucackpubertatiproximo.&pubcrcdclinqucnte,  vidcapud 
Carpz  dta.  iGC,  n.  ,  i  &  fcqq.  Farinaci.  /.  n.  61  &feq.  Gomcx sS  & 
feqq  0^d\imn.4.6&feqq.dcpixcHa  vcncfica  n  aanorum,  Mczecr 

Nequct  hiiabftant  Rationcsfup,  pronegativa  allatie,  Nam 
qaod  illi  magi,  vcl  vcncfici,  qui  cum  diabolo  f  i-dus  Inicrunt,  ipfi  fi- 
drlira^cmpromilcrunr,  Tcipfos  dciiovcnmt,vcImanciparunr.DoiflJ- 
num  Dcum  abiurarunr,  cum  impurofpiritu  libidincra  excrcucrunt 
hdem  abncgarunr,  dGemonilacrihctum  obtulerunt,  vcllpfum  ado- 
rarunt.llcetncmini  nocucrunr,  &  ncque  hominibus  nequc  iumcn- 
tls,nequc  fpjilibus  tcrra  damaum  intulerint,  nihilomlnusulcimo 
fupphcio  plcftcndi ,  &  qnandoquc  igni  tradcndi,  &  concremandi 
fint,  tcnct  BerlichiusconW^/'  r/).  4«.j8.  42^  4*  dr  ^^.BcrnbardZic- 
m**us&  MatthiaSrcphani^ifCiirtf/.4rM09  C^rpz. p.icrimindLqudJl. 
^ffl.  lo&ftqq.  11.  15.  24.  2j, 

Fridericus  Marani  in  txpluationc  dt^i  art.  loy.Lcfsius  W.  ixdp. 
44  iuhio  4  inffn  Thomas  Mczger  confiU  crimtnali.  prtmo  n.  5  r.  confti- 
tutio  Elcdkoris  Saxoniac  2  fart.  4  apud  Godelmannum  /ifr^j  cdp.  1 1.  n. 
I9.conllirario      -a^-tcar^canno  t6\i.fol},oArt.  %  ubi  habctur:©i| 

idwe^<rer/fobmScfcii  ^dfT/cbcrbcn  mifcr/fofc^fcr  ©cjTafr  tonbgKci^ 
xixwH/aii  mt  ©cft  au«ruc((icf)  anniffr/  o&cr  onbcfrcf/  foacmtf  bcm 
^cwr vom  icbcn  jum  '^ofcf  gcridjfcf  wcrDcit*  Bmstcid ad  l.  f  iondm. 

q  495-  49    Wcizencgg^  dtjfertat.  6.  cdp.  ult.  n.  195.  Sig  1- 

mundus>^'ittumco»/i/.  crtm.j.n.  11.&  ii.Bcioldnstnthefauroverbo 
'^t^n  n.  i.ff  quodcf^magt  Rador.cm  rcddunt;  quia  hi  omncs  funt  vcl  i 
apoitatat,  vel  idololairae,  vclfodomitx,  quos  Irges  non permittunc 
vivcrc:  &  abfurdum  cfset  cam,  qul  vaccam  vcl  cquum  pcr  fortilcgi* 
um  occidcrir,  inteifici:  hos  autcm  a  mortc  liberari. 

Adalteram  T  dub.  Raiionem,relpondet  Dominus  ^eizcncg- 
gci  thf  1^8.  quodnonfcmpcr  decimus  fcxtus  annus  cxfpcdlandas 
fit,  nifi,  q»ii  jam  pubercs  carccrati  fant,  in ipfa  infaufia  dsmotus  im- 
pti  io  facrmt  fubicdi  finc  fiia  culpa,  arque  ita  eorum  ratio  pcccato- 
rum  rcncbrls  obfcurata  ,  ut  fuisxet  viribui ,  vcl  ahorum  difciphna 
non  pofiintopmlonempervcrfam  ,  anreaetarem  ahquam  matario- 

 rem, 
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efusmodi  atatis  vcncficis  fuma^ur,  y^^Mnegg.  dtcl.  thefn)  8. 

Id  ipfum  t  in  pr^cfcriii  pucro  iudicavii  jam  antc  fcptem  annos 
Dominus  confulcns:  quando  ita  fcripfit ;  Cuilibct  bono  magiftramr 
incumbit malis  hominibus  purgarc  pro vincias  &  damna  irnmincn. 
tiaavcttcrc,  textH4  pulcher  in  l  congruit  f  de  off.  pufid.  mttlio  magi» 
blafphemias,facrilcgia,fortnegia,aburustcrum  (acrarum  ,  fodonii- 
am,  &  alia  ncfanda  fcclera  exMrpaie.  In  hoc  t  autem  crimine  male. 
liciijfcua  piibcce,fcu  impuberr,doU  capacccommitratur ,  horum 
fcclcrumfcntinaconcurricqaorum  fiugula  n^oricdigniffin^a  funt. 
Videiur  igitur  propter  anocitaicm  criminum,  fi  In  iis  perleverct  im- 
pubes,  impunitas  non  cfle  ad  pubcrtatem,  aut  fupra  il!am  ufque  1 6. 
annum  concedenda^Wfi^w^-  loc  cit.   Iniquum  enim  cft  t  a^ios, 
vel  etiam  totamcommunitatero,proptcr  alterius  fceiera  toleia  aha- 
ftcnus  pati,aui  afflig?,autfupra  illam  ulque  ad  i6eanniim  ,  l.non 
debetff.  de  R.  1.  I  fiquU  mfiioff.  legis  C.  de  tnoff.  tefi.  l.  fancimus  C.  depdnis, 
qujc  cnim  eft  mifericordia,uni  parccre,&  omncs  in  dilcrimcn  addu- 
cerc,  inquit  Hieronymus,  nocet  enim  bonis  confequcntcr,  qui par- 
dtmzMs^  can.quivttlisi]^q^  5-  can.fediUuddtfi.  ^yl  fiapparttor  C.de 
coh$rt.  Ith.  u.gl  inff.  honitctdia  in  voce  fupplicium  Nop.  17.    5.  Si  autero 
t  homities  malcfici,  etiam  impubercs,  in  quibus  nulla  faluiis  aui  fni- 
gis  fpes  apparet,  non  tollantur  c  medio,  non  cefTabunt  ah'os  vcxare, 
8c  iis  damna  inferre,  im5  roajora  aggravatis  (celcribus,  fibi  fuppHcia 
accerfent ,  &  de  die  in  dicm  fient  deceriores,  cura  igltur  faluiis  pats 
fit  roinus  aftligi  ^  optime  illis  ad  falutem  aeternam  confulir,  qui  ma- 
tarc  flagitiis  eripit,  Delrio  difqtitfit.  mag.  hh.  5.  fe£t.  i  6.  Quarro  !  fa- 
cit  conftitutio  Carolin.ptr/i.  ^r^itf^»  Vonjimjcrt  JDt(b<«/(fup4>.2tf» 
allegata, }  ubi  declarat,  quidcum  fuubus  muioris  attatis  faciendum 
fit,  5c  ftatuit,  quod  fi  nec  tales  fiierint  1 4.  annorum,  non  afticiaDtur 
mortc,  fi  autcm  propemodum  1 4.  annum  comp!everint,  &  faftum 
gravcfitcx  circuroftantiis,  (ponamus  efie  facrilegium  roalitiofum  , 
cum  abufu  &irrevcrentiarei  facrac)  ica  utmalitiavideatur  fupplcrc 
gtatcm,iudlcis  ofticium  crit  confiliuminquirere,quomodo  tales  fu- 
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E,  +  ; mh.r       '  ^^^r- '■"°^P«'^'  ^'^'"""^  '"PP''«0. 

Z; "     ''t!-  '^"^  h^^et  in  rainoribu,  cri- 

Ln  mlfi  ^r."'"^^""'  '''^'  vindicatlocumcri- 
mer,  ma.cficotum  &  i.garum.  ob  magitudincm  fcelerum.    Et  fi  f 

cap.talen,  poenam  condemnatus  quod  dolo  duntfxat,  prafumpto 
i?oZ?sT.T     T  «"'S-d  parietur  puer  caftra  diaboli 

Snn  '  r  *  ^"^^»"dafcelera.contraDeBm  &rcmpub,ha- 
aeous  aufus.  qua.nv.s  f  enim  iudex  in  lcvioribus  &  minoribus 

"^-  '^^f^^"" '  l.berandumque  efse  d.bcat. 

haman^que  majeflac.s  ofF.r.Cim.  qulamaior  militatfavorpro  hc- 
3ofnr '«^  «'J^^'P"b!'c^,quam  olvervatione  unius  homini-, 
dol_dc^cffendereDHu.«  &damnadamnis  cumulare  perfeuer.n- 
^s.ita  ^oa.fMmus  Bmsfeldius  loc.  ch.  quem  (equitor  E.afVnus  Pafcha 
mcommnt.jdnt.  a  dtmalef  &mMhm.  Et  l.cet  t  Binsfeld.us  fHam 
liaDc  l.muei  rcntem.am  n.h.iominus  ramen  ex  caufis  graviffimis  fic- 
rl^^th  ""!?8"       confulto  Principe  T.dem  propter 

ciTCiimftaitiasgravcsadmittitMczger/w  (if.  H^cille 

ro.A^*^*^f"r"^'"'  S^.N<^^USio,cjaodrigorciur.sin.  45 
fpefto  pucr  .Kegla  j.,  poe.a  afhci  polTit.  S.rupulom  autem  movent ' 
ad  huc  fcqaent.a.  qu  r  pro  ipfir.s  vcl  dcfcnfione ,  &  cxculratione,  vd 
Wiempcrnimii.gationefxad.^  ^  d  chendunsar. 


40 


41 


4« 


44 


I.  Quod  tprFu,ama!oD*mone,  quim  aSacerdote  pcrhibeatur  4d 

?rurp";bblcC^'"'" 

».  Abipfamatrc  uticonftanterafsevcrat,  in inf.ntia male  inftru. 
(aus,  perverA:«  ,  &  Diabolo  mancipatuj,  eiu$  iuftuDco  rc- 
nunc.averir,  &  proprio  fanguine  fcie  devoverit, 

>.  Adrolamcxtraiudic.-alcmconfc/fionem&  jadationcm  captus. 
4.  Sacpe  wetuad  confcifionem  adaaus.  ^ 
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QVJESli^J  

Dacmonclibcraru 

,o.  ^od«ldedoluetitdiaboIoferTijf.e.&«»Un.4  DEO  pe. 

tlerit. 

II.  QnodDEOprocapturagrattascgerit.  , 
ir.  Q^odcmciidaaonemamelitcrumqucoftendem. 
1 1    Qaod  graviirimas  tcntaiiones  mal.  D«monis,eiuiqac  infpiratt- ] 
ones&impctasfenferit,  quibuf refiftcndw vuaiaiorennes 

fufficiunt, 

14.  OuodnuUamipfiquictcmrcliquerlt. 

$rodvifibilitcripfiapparucrit,etiamdurante«amine,  vel 

quamprimumabexaminediscefsit  ^ 
Xi-.  Quod  efFormationc  S.  crucis  fcse  oppofuerit :  diabolas  autero, 

necfformarer,manuscontinuerit. 
X7.  Quod  fcmcl  inftigante  diabolo  e  carcere  evolare  recufavcrit. 
18*  Quod  ab  hominum  commcrcio  remotus. 
19.  DTaboli  conlortio in  tcnebricofo  loco  folus  rcHAus, 
to.  Diu  otio  deditus. 

2 1 .  Somno  diu  privatus.inde  dcbilis  &  perplcxus  fadtus. 
1»,  Taii  dcli<5lo  irrctitus,  ex  quo  ipfc  ante  maturiorcmstatem  pro- 
priis  viribus,  imo  faepc  ne  grandacvi  quidem  fe  cxtncarc 
pofsunt, 

»$.  QHodadhuctcnerat«tatisfit,&plcnampubertatem  non  atti- 
gerit. 

i*.  Quod  forte  corrigibilis ,  &  huc  Ncob.  pcrdudus,  aliquamdm 
diligcntcr  oraverit,  &  rcmediis  fpiritualibus  ufus  fueriu 
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/^^  STJO  L  XXXIII. 
Anpucr  novcm  annorumproptcr  Sodomi- 

amcommifiam,vclarccntacam,&quomodo 

puniri  pofsit  ? 

Summaria. 

I  TA^it  fpecles,  2.  qudflmer. 

3  IxfoU  confifsme  nemo  condemndndHj,  nifi  de  delino  conftet. 

4  In  dehcltsc^mis  confejsio  aUerius partis  reprxfentat  corpM  dclidi. 

5  Si  eoiem  modo  confiteantur. 

6  Curunifolinoncredatur} 

7  ^n  umtis  focij  confefsto  faciat  indicium  t 

8  Quando  dd  torturam  ? 

9  Sodomtaanprobeturprafumptionibufi 

10  Qda  occulte  cemmtttttur,  &  nulla  veftigta  relinquit  f 

1 1  Saltem  ad  confcfstonem  vertficandam. 

1 2  Qutdfi  unt44  de  attemato,  alter  dc  confummato  deli^lo  deponat  f 

13  j4n&  quando  confummatto  credenda  ? 

14  Conatmaclutproximiu  tn  SodomtapuniendHS,  15.  i^*  17. 1 8. 
jinordtnartavelextrdordtnariapcenk.io.  quidfideveneritadaaum 

proxbnum,  2 1 .  iartnactj  optmor 
21  Conclufiff^ 

i3  Q}}.^  P^^^  P^^  ^^f^^  fepteunium  f 

24  Qua  tUe,  qut  nondum  eft proximm  pubi  rtdti  l 

15  Qutdfidolicapaxf 

26  Qua  mtnor  tngravtbw  delt^lis  ? 
ij  Pcena  SodomtA,  ii,  tn  tenera  atate^ 

29  Inimpubereex  mente  Gome^ij,  io.  Oddi^     F^riwrf^y,  31. 33.  lul^ 

Clariy  i4.  Menochij,  35.  Carpjotvij,  36^ 
3  7  Jpplicatio  ad  cafum propofttum. 
38  Qutdfipofteafiatpubes? 
3  9  Qi^id  fi  tn  eodem  deltd^perfeveraverit  l 
40  Conclufio^ 

PUer  -J^quidam  novctn  annoruTii  jam  completorura,  in  captivita- 
te,  tanquam  roalcficus  detentus ,  aggreflos  efl  alium  puerum ,  in 
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i-ET     ^Z^^^^TJTiML^A  huias  iepolttioncm  Sodoraiacn  pr«p©Itcra 

.,r«k^iTm  ?  S  E  G  U  N  D  A;  quomo  Jo  pauiendum  / 

qaoafKUii  in  aliis  deliftis :  iia  ctiani  incrimine  Sodomis  ei  fd^^ 
confefsione  rea.  puniri  non  debear ,  nifi  prias  ahrer  conaec  deMftu 
effe  v.:re  commiflam,  Carf  zovius/^.  i.  7  6.  n.  49.  S  E  C  U  N  D  O 
tPR/£MlTTO,  quia  Sodomia  cft  cnmcn  taai  non  perroancn- 
tis,  pcrindeatqae  aba  deli^la  carr.is,  in  quibas  polt  comraifsam  de, 
Idlam  nuUa  manent  veftigia,  ideo  in  ea  coDfc(^ionem  alicrius  quo- 
qae  partis  reprxfentare  corpus  dehai,  ita  ut  ucroqae  reo  crimet  per- 
petratum  conficente  ,  iudex  ad  poenam  niortis  (  pro  quaUuie  cir- 
cumftantiarum  )  pervenire  queat ,  vJde  Hartm.  Piftor.  obf.  35-  n.  ii. 
Mod.Piftor.p. 2.^.5».  U9\\cv.L.x.femeJi.  ^/.Carpzovium/^.  2.a/- 
mtnal. q.  76.».  S^.  vide  eundcmp.  i.q.  60.  ubi  qaaerit:  qaomodo  pro- 
cedendum  fic,  fi  in  deliAis  carnis  confcfsio  corcei  haberi  uon  poflic^ 
Quod  t  intclligendam  puto,  quando  utecquc  incubas  &  fuccubus 
idem  deliaum  codcm  raodo  confitentur* 

Na(Ti  t  inhoccrimine  Sodomia^  noncrcditur  pucro  dicenti, 
fe  fuifle  Sodoroitatum,  Grammat.  dectf  ^  o.  n.  14.  &  dectf  1 8*  col  5. 
Sicut  nec  muHeribus  dicentibus,  o^uod  lalis  voluerit  cas  cognofcere, 
Bcer.  decif  3 1  .  n.  7.  u.  unde  mulieri,  quia  deponunt  in  cau(a  propria, 
Sc  vel  focii  ctimims  funt>vel  faam  turpitudinem  allegant,C4r^  T(//tb, 
/ir«T.  conclus.  217.  w.  27.  loan\  BapttjlaBaiard.  inaddtt.  ad  Clar.f  Sodo- 
mian.  3  &  4.  abftrahendoab  eo,  an  mincvcs,  20  annis  inUto  crimi 
ne  tcftiiicaci poflint,  quod  DH.  in  dubiuni  vocant,  Mafcardus  aaiero 
CQnclHsJodmucrimen^  ij  10.  w.  9.    feqq.  admittir,  Quamvis  au;ein 
confcfliofodomiiaci,  vcl  confeffio  niulieiis,  ve!  monialis  cogtiiiac 
per  violcntiam,  »on  probcc,  Card.  Tufth  d  ».  17  vide  Mafcard .  condm. 
fociuscrtminis  fticciuc  faciatplenam  pioba  ionem;  tamen  ficit  ^iva- 
gnam  piaefamptionem,  Card.  Tufch.  Itt.  C.  conclw.  dSj.  &  indicium, 
Tarinac.  ^.148. ».  75.  fi  fuccunt  ia  volunrarii,  ifta  ui  fi  alias  fint  inie- 
gri,  6c  non  patticipcs  criminis  (quia  videhcct  non  fpoute  paiTi  (unt) 
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facunt  Caliis  adrolnicaUs  concuirentibm)  Indiciam  adtorturam, 
Tuicb.  thid.n.  t  &  lit,f.  cencUu.iiy  n  4  ubi  dicit :  quod  probcrpuer 
vimpafK:-»  vcl  puella,contra(3domiram,&  faciatiodiciuraadtor- 
turam,per  Radonem:  t  quia  fi  non  fpontcruilinulr ,  non  rocretur 
poenam ,  ncc  etHciturinfanis,  Tnfd]  Ut.  T  conclut.  t  iy,n.  29.  fecus  fi 
ipontc,nanc  eiim,  i^?nn  dicitar  focius  criminis.non  probar,  nifi  tc r- 
gucatur  & co;Kurreat  t  a'ia adminicula,  iici.  conclns  217 

»•  9*1$  tfi.  vcluti  ficoqcarrat  faroa  publica ,  per  tradita  Ba- 

«ard:  loc.  (it.  n.  4  Tuich  d.^onclm.  2  ;  7. 15  vcl  alix  piaiiiniptiones. 
Nam  fodomiJ:  f  crimen.quta  occultc  coramitti  folct,  &  detcftabile 
ell,  probatur  pruefumptionibus ,  G  u.g.  cum  dcpofuione  foiomitati 
concurrarfama,  f  iga,  &  tcftis,qui  audluitquarsationcs.  &  tergivcr- 
facioncs,  M.tfciri  icprob.  iib.  ^ycondm.  th  ^o,n.  j.  Tarindc.  i  q.  148, 
».6g.  Quamvisteoirodedcli^aicorporcconftatedebcat  nonpct  ,0 
coineAuras,  6c  ptafumptioncs,  fcdliquidc  &:  pcr  pknas  probatio- 
ncs :  fecus  tamen  cft  indciiais  occultis,  &  qua:  funt  difficilis  proba- 
tlonis.in  quibus  poft  fa^aura  nufa  rensancnt  veftigia  ,  fufhcit  enim 
iniisptobatiocotporis  deliai  pcrindicia,Carp20viu*/«f.  ci/  »50^ 
feqq,  ubi  ctimen  fodomis  vel  corpus  delifti  probarl  dicit ,  fi  rcus  fo- 
lutis  ca!'gis  in  loco  fecrcto  fucrit  vifus,aut  in  ipfo  opcrc,aIiisquc  pra^i 
paratori  $  deptehenf  is.  ficuti  in  propofito  faftum  eft,  quia  puer 
ffte  fuit deprxhenfus  a  miniftro  (iiperveniente , in  lciSlo  alrerins  puc-  . 

ri.cxquooritur(cacteriscoRcurrct)tibus>a!idaraindicium,Farinac.  j 
Uc.dt.n.  6p.  Sinonprarcifc  aHpoenam  imponcndam,  faltem  ail  I 
confeffi  ••"etT»  iplnsrei  verificaT  'ri-^  videCa-  ^coviump  uq.  17 6.  n.  \ 
f  J .  Cui  in  propofito  tanto  maior  fides  habenda  eft ,  quia  puer  ifte 
ad  loQgum  rccenfuit  modum  concubitii$,cum  multis  circumftantiii. 

Quamvii  f  autcm  utriusque  confcflione»  non  ccnfoncnt ,  fcd  j  2 
unus  de  attentato,  alier  de  confummato  depofucrit  puto  tamen  hoc 
incafuin  propriiim  praciudicium  fodomitx  facilius  confummatio- 
nem,  qoam  conaruffi  tantum  crcdendnm.  Tum quia  alterinnoccni 
fifatercturfc  rauli.brijpaf$um,ctiaminTitum,  multas  ioconvcaien- 
£ia$,  <fepoena:raetumincurrcre,i'/(/,t.  i.Jf  6.g,depoftul  &tb  Dd'^ 
ad  cam  declinandam  dc  conacu  taiitum  deponcrc  potuit  t  tum  quia 
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s  ria  L  XXXI 11, 

alIascamrn.xuonc^c^^^^  modum  rcferendo)  rcccnluK, 

LSvelfaltcm.  S-nruminfecft  cfrccifsc,crcdcnd^^ 

Pofito  ergo,  quod  contef»iom  ftandum  fit,  S  E  C  U  N  D  A  T 
n  11  i  S  T I  O  cxureit :  qua  poena  affici  dcbeat,  vcIconatus,ycI  ef- 
^auf' cLa  quam?  Jtto',  quodex  communi  fententxa  m  hoC 
auocifsimo  crimine  non  «ntum  confumnaatio  aa6,.fcd  voluntas  & 
conatu.aauiproximu$graviterntpunicnduYr^  ^'^5  r 

coUe^.  mm.  dtfp.  9.  u  54.  Damhaad.i«/,r4*.  mwm^/.  w/».  w»- 
tWB^wr^»»^^.'»^»'*"'"»^»  «•  i«.ub.tuafcrib.t:.nlK,cdehaa 
attociflimo  non  rccjaintut  confumiratio  opcii$,aut  rem.n.s  e.acula. 
i.o,  fed ad criracn  &  punltionrm  fuff.cit  votuntas proxiroa  &  cona- 
tus  aftui prjximQS,itaut  rero  perfccUser.fi  potuiffet.  aut  n.fi  ahquod 
impedimenmm  intetcesfiffet.  In  his  enim  conat-bus  iCkm  prox.m.J 
panitur  volunias  coinquinata  pto  cftearu  ,  U  dcUaum  attcn.aturn 
pro  confu mmaio,  mtnl.fi quis  mn  duam  f  &  tbt  Dj.  C  de  Eptfcop,  & 
cUrtc.  l.  tf  Hn.  ff*  de  extra  ord.crtmin.  c.  ut  (lericorum.  ext.  devtt.  &  b»- 
neft.  cUr.c.clertci.  deexcefst  pnUt.    Cum  quo  t  concotdat  Andrra^ 
GzW.  nk  i de  P.P.cap.  14«  »<5  obi  «clem  iisHrm  fc.e  verbis  recen- 
fet,  &  addit:  licet  non  nullr  aliter  fenuant,  nimirum,  qaod  non  pcc- 
na  mortis,  fcd  extraordinaria  attentan»  punicndu»  fit :  lamen  verio- 
rem  &  fan(fliorem  opinioncm  in  contrarium  cfK,  cum  hoc  pcccatii 
fit  maxime  detcftandum,&  execrandum,&  non  fimplici  &  Jcvi  mor- 
tepunicndum,fed  maximis  fuppliciis»  &  cxectandis  modif  ad  tcrro 
remaliorum  muiaandura». 

Eiusdem  t  opinionis  videtureficNicoIaus  Bocr Jeetf  J 1 6.  ubr 
poftquam  inutramquc  partem  dii^scru.flct,  c~  «•  4  tradidiflcr,  quod 
foluitraftatuf,  &  folaordinatio  non  puniatur  etiam  in  atrociflimif, 
fecut  tamen  efle  dicit,  fi  proccflum  f uifsct  ad  aliquem  adum  ordina- 
tum  depracfenti  ad  ipfiim  fadum.  Tcftatur  proinde  n.  f  fuiflx  qucn» 
dam  ad  mortem  condcmnatum,  qui  cum  bruto  animali  fe  commif- 
ceot  confeftutiuerataliquidfpermatis  emififlr ,  fed  quod  impedit^ 
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ab  aliis  fupcrvcnicotibus  non  pcrftcifsct  crin^tn.    Similirer  j  Card 
Tiifch.  praduab  c$n  Ut^^  Itu  S  lomlus.  :;i    fpccialc  dicit  cflc  in  cri 
mincfodomiaatrocinirDo^  utconatus  dcbcat  puniri.  Dfclaratau 
tcm,utnonpuniatur  pana  ordinaria,  etiamfi  dcvencrit  adadum 
corruptionis  exf ra  pudcnda,  tSc  allcgat  Afflidlum diftingucntcm,  an 
cxtra pudend#,vcl  intra  habucritmcmbrum. 

Contrjrium  t autcmjquod  non  puniarur  pana  ordinaria  mor- 
ris,  fcd  alia  cxtraordinaria  proptcr conatum  &  tcntationcm ,  tradit 
Mcnoch.  U  arb.:^  iiLL      ?  H6  n.  iy.&i^  uh  ex  L.  i.  (f  ult.ff.de  extra 
ord.  rtm  dciurcindicdrdimputat  pocnamdeportationi$,ldipfum,t 
quod  dc  cy  traordinaria  poena  imponcnda  didtim  cft,  cxtcndunt  ali. 
<lui,ctiamfidcvciicritadadumproximum,rw/a)  loc.dt.n.].  &112 
iiuau  M  ciioia  er.ii  icrvan  icltaiur  lulius  Clarus  jj:  fodomia  n 
ubi  rctert  Affli(aum  diftingucnrcm:  Qi  od  li  quis  aftum  non 
confarnn^alTcr,  qti;a  fcilicer  in  ipfns  partespudendas  membrum  oon 
impofiifTet  ,  (ed  laniumexnaeasfe  poJuiflet ,  non  dcberecpcrna 
morrispuniri,fedalia  cxtraordinaria;  (ecusaurcm,  fi  mcmbrum  ira- 
pofuincr,  licet  intits  feraen  non  emififsct  Ec  ita  iudicafsp  fenatum  in 
CAufa  cuiusdaiTi,  quem  tanturoraodo  virgis  ca:di  iufserit.  Farinacios 
t  dcdcltH.  carnii  ^.148.  tit.  i6.poftquaro«.5^.cr/r^^.  contrarias  opi- 
aiones  ic;ulifset,  landcm  n.  64.  probat  diftinftionem  Clari  loc.  cit. 
quod  fi  quis  emittat  femen  exrra  anum  ,  pura  intra  crura,  fjmora, 
ve!  aliam  corporis  pa»Tcm,non  pocna  ordinaria,  fed  mltiori  &  extra- 
ordinaria,v.g.fuftigationevel  condemnationcad  triremcs  pleften- 
dusfit.  Hancipfam  fenientiam  amplcdicur,  Carpzovius^. 2.  frimi- 
naU  q.  j6.  n.  f  8.  &  ftqq.  ubi  Rationesaliquas,  &  prxiudicium  affert. 

Ex  qaibus  1 1  N  F E  R  O,  fi  ftandum  eiret  confeflioni  pucri  pa  ^  ^ 
ient;s  8c  fubafti,  delinqucns  &  fubigens  etiamfi  maiorcnnls  fuif- 
Jcc)  poena  ordmaria  afficl  non  poflec.  Siautem  credcrc  volumus 
confeflioni  perpecrantis ,  quod  videlicer  dclidkum  confummavcrit , 
mcmbrura  fuum  pudcndis  alterius  iiifercndo ,  Sc  vel  femen,  vcl  fan- 
guiocm  cmirtendo. 

QJJ  i£  ST I  O  t  fiiperefl: an  poer.i  ordinaria,vcI  prop^er  arta- 
rcm,  cxtraordinaria,  &  quanam  afFici  dcbcar?  Vbi  non  multuri>  at- 
fcorcnduni  e(I«  puio  (  mfi  in  qaanrum  colligl  poteft » pueruro  h']rc 

k  iuvco- 


u 


r»4 


»5 


rTuvennite  ertri;^!^  &  «aiui.^fnm  fuiflc,  &'habirttrapeccandr^a- 

mrc  coniraxiflOq^^<l  f*^*^^^  c^^^f"^ ^^^'^^'^ 

cutti  aliispiacriscoBCubiliffc.  Natniiifans  a  pocrta  libcccft perL  /^ 

Corwe/-  rfe      L  un.  C.  ^/^/^/^.  momt.  ckm.  un  de  homutd.  Iblius  Clarus 
(f  fin.ci^  6o,mpr.  Me.^ach.  dcarbu,      cas.  ^z^.w.i.dr  i.ubi»*3.idem 
effe  dicic  in  eo  ,  qui  proxianis  cft  ac.ati  puerili,  7-  (ci\^^^^  annorum, 
Gomcz  tom.  3.  cdp.  i .     f  7.  ^'^'^  dcclarat ,  qnis  dicatur  proximus  in- 
famix,&t;adicTiraq.^pflf/i  timp.caus^  /.w,^.  quo  '  pucr  vd  impiv 
bcs,  n«n  doli  capax,  omnino  noa  puniacur,  idem  Menoch.  tbidem  n. 
5.     9.  in  gcncrc  t  cradir,  quod  pucr,  qui  nondum  cll  proximus  pu 
bcrcaci ,  ob  id,qaod  fu  doli  capax,  pun;a:ui  quadam,  fed  mitiori , 
quam  ordinaria  pro  iudicis  arbitrio.  Rationem  criplicem  affcfrc  Ti- 
raquel.  dep^nistmp$rand.C4Us.  7,».  5.  Confer  Carpzoviuro  p.i  chw.q. 
1 43.  Wr9.ubi        cradit:  fi  iudcx  advertat in  infantequale/r.  qua'em 
malitfam,  &doh  t  alicuiuscapaciLaccm^eum  arbicrarie,&  fi  nonfc 
veriori  ahqua  paBna,attamen  ib  carccrt  pro  rationc  debai  virgisca 
I  ftigandura  eflc,con£cr  Farinar.^.  92.;;.  49.  Goni^z  loc^cit.u,&m 
tantum.   Cum  quo  concordat  Carpzo vius  loc.  cit.  n.  2 1..  ubi  cradit : 
quodimpubcres  doHcapaccscxdeliao  qaidem  obligentur ,  acca* 
tnen  non  poena  mortis  ordicaria  afiiciantur,  (cd  cxtraordinaria  pro 
arbitrio  iudicis  puniri  debcant,  per  texius^  &  rationes  a  fc  allcgaros, 
fed cum  difcrimine:  iia  uc  impui^eres  infantia:  proximi  ab  omni  (cre 
pocna,  pcrindeacinfantcs  Hbcrencur :  pubertati  autem  proximiai- 
bitrariam  poeiiavn  incurrcnr,  id.  ibid.  n.  30.  &  fiqq.  dcclaiat;  quinam 
puberrati  preximi  dicaniur,  &  quod  non  lam  pluraliiasannorum  y 
quara  dolus  &  malit  a  atiendi  dcbcaut,  vidc  Gumcz^r^^w.    ci  ».57 
Imo  t  volunt  Dd.  etiam  minorcro  in  gravibus  dclidis  non  piv 
niri  poena  ordinatia,  fed  mitioti  pro  iudicis  arUtrio,  idem  Mcnocli 
loc.  cit.tt.  1 1. 1  X.  ci^  13.&  quodampliusefi,etiam  in  graviflimis,jtjd 
n.i  j.&  fcq.  vidc  Gomcz./a^.  ctt.  n.6i.&  6]. 

Acccdcndo  t  autemjn  fpeciead  crimcn  Sodomisc,  licct  poc^a 
ejus  fit  uhimi  fupphcii,  tam  de  jurcdivino,  quam  hun^ano  s  lcvittc. 
18.  n.  11.  &feqq.  &g,  zo.  u,  1 3  Exod.  11.  u.  1 9.  C.  rtos  y.ff.  qui  coknt 
ly^q.  S^^^tit.c.  iy,n.2j.JHdic  c  19.  u.  ii.  C.  11.  &  feqq.catis.  c 
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7.L. mmvir nuh,^  i.C. ^dUtuUdt  ^duit. mtth. ut tm luxur. htm.  Dam- 
liaadcr.  infrAX.  mm.  c<tf.  mM  9».  dt  ftceatt contra ndtursm  ».  9.  Boe- 
tmdenf.  jitf.>i.j,  Citd.T\3{ch.ltt.S.Cfnciuf,ii6.H  ^.tam  m  agcnw^ 
quara  paticmt ,  Id.  Clar.  /.  SvdmU  n.  4,  ubi  ait :  qaarovis  )as  civile 
conwsunc  miponatpanam  gladit,  L.  ».  /f.  qutfutrtrfde  extrmd. 
trtm.ff.  4.  w)/?,».         m,^.  N»r.  77. 01 />r.  c&'  N»r.  i^r.  c*rp^evtus  f.  2.. 

7d.  n.  I  f .  tamen  de  confuctttdine  effe,  quod  Sodomitse  igne  com- 
butantur,  Tufch.  Itc.  cit.  n,  to.  &  ry.qaod  etiam  Carolus  V.  tflww- 
fiit.fixn.  Mrtic.  116,  definlvit  S^gtmunitu  VUch.  incolUg.crim.  difp.  j>.  dt 
4dult,  ftaf.  &  Zteri^  ad  dtii.  art.  1 1 6.  Carp<^tM  n.  30.  &feqq. 

NihUominusttamcn  ob  fcneram  aitatem  delinquens  a  pana 
ordlnatia  excufatur,  etiamia  hoc  crimine,  Baiard.  in  addit.  adClarum 
g.Sodomian.  ij.^r  14.  Etquamvisaliquipoienr,quodminorinhoc 
criminedcbeatpuniripoenimord»,  ficinftatu  Ecclefiaftico  maior 
l8,anni$ptBnaordinariay»t»<<.».i4.v»<fc  Varmac.  q.^i  n.  %6.  (cui 
contradicii  Mcnochius^j.  xi^n.  if.poft.  med:')  dcimpubcrettamen: 
ooafacilihocafjeveraripoteft,  ficGomez  var.refolutittm.  i.tap.  i. 
n.  60. u.  '«^«'''««fcribit.-redefendiflequendamrainorem  ii.inno- 
rom.quihabuit  accfcfium-contra  naturam  ad  Cancm,  &emifitre- 
Boea,  cuiusdcliaum  com  ef$ct  probatum,fe  obtinuif$e,licet  cum  dif  • 
ficultatc,  ut  libemretur,  Hanc  t  opinionem  etia.-n  rcfcn  Oddu» p. 
z.derefltt.  in  megr  q  f.  .art.t  n.  2  .  ubi  dicit ,  fe  putare ,  vcriorcm 
hanc  fcntentiauj  ut  fcilicet  regulariter  ifti  impuberci  pocna  ordina- 
mnon  puniantur,  fed  acritcr  caftigentur,  ut  in  melius  emendentur, 
ic  ne  cum  state  confuetudo  pcccandi  turpitcr  crcfcat,ia  ut  poftea  in 
eorrigibilei  Hant. 

Sicetiaai  Fatinaciust  de panis temperandx  q.^i.  n.  84.  tenet, 
quodpubcrtati  proximiin  crimiDcrodomiaca  Foena  otdiratja  ex- 
cufenrur,  non  vct6  ab  cxtraocdinatia,  &:  ibid  infint  attcftaiur,  f«  vi- 
difse  (emper  puetos,  dummodo  non  excedcrent  aiinum  vig-  Cnnam, 
•vel  fttft  gatos.  vel  ad  triremes  iuxta  xtatis  qtialira<em  miisos,  Idem 
t^ «.  ^5.  addocit  Socinum  Itb.  j.  canfil.  7.  tta^Jcntcm  .•pubcresacml 
nores  2j,  annorum  in  eodcm  fodoraia:ctimine  mitiuspunicndos,6i 
cafum  lefcieotem,  in  quoquidam  adolefcens  zo.  annorum  catnali- 
t«  cognovitaiium  adoKfcentem,  1 4.  annorum  incirca.dicitqucra- 
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4S^  ^r^^r/^  Lxxxiih  

"troneminorlsxtatismnasqtte  poenamtcmperandam  ,  eornagisini 
adolcfcciitulo  lumori,  cuiu««t«f  cutn  mtgii  €m  tcnera  ,  iMior  «tuw 
iUiusmifcratio  habcnda,    lulius  j  Clarus  /T.     n  6p.  n.  3  ut  impo- 
)C$  poflit  pro  dcliAo  puniri,  tritTcquirit,  ut  fit <loH  capax,proximus 
jubcrtati,  &  quoddcliqucritin  committcndo^qux  omnialicctcon* 
curranr,  nunquam ,  ait ,  pupillum  poenacapitali affici  dcbcrc ,  pro 
quo  cunqucgravi  dclido,  fcd  cins p  mam  dcberc^frccitramortcm, 
Tcl  mcmbri  mutilationcm*  Et  ita  phirici  fc  vidifsc  fcrvari,  &  in  fpc 
cic  in  quibusdam  pucris ,  qui  pcrmifcrunt  fc  ab  aliis  racnalitcr  co^ 
jnofci,  qui  fucrunttantumfuftigati,  nonautcra  flamraii  combufti* 
ithoc,ait,fefcmpfrfcquiiniudicando,  faltcmquoad  poenara  or- 
dinariam.  Qucm  rcfcrt  &  fequitur  Farinac.  loc.  ctt.  n.j^V 

Con£cT  McnochmtCit  dcarlttiq  n.  29^  ubi  Harmcnopu- 
lum  adducit  volcntcm,qviod  practcr  naturam  lafcivicntcs,tam  agcm, 
quamptticns,gladiofcriatur,nifi  fortc^quipaflus  cft,  minorfit,  lU 
annii,  tunc  cntm  mtii  dcfcftus  ipfum  a  pocna  ifta  cximit^ 

vCum  his  t  concordant,  qua:  m  theli  lelpundic  Carpzovius^^^. 
(Criw.^.  i4J.  adqa«ft!onero,qainatxip<rna  impuberi  delinqacmi, 
pubcrtatl  proxiroo,  acdoli  capaci  iiHfl  gi  queat?  ad  quam  Refpon- 
dct :  quod  vel  carcerc,  vcl  rckgationc,iLa  tamcn,  ut  pro  ra  ioncma- 
iitiscac  doli  virgis  fimiit  in  carccrc  csdamr,ac  poftea  dimitratur,  vd 
pro  rationc  artocitatis  delidi  pubhcc  fuftvgeiur,  n  43.  ubi  w. ».  (tqq^ 
cxemplainftopro  vldento&(awiJlrgio  retect.  Ob  infignem  f^tl- 
tcm  &  fupinam  malitlam  (uppHcium  mortis  infligi^  non  tamcnali- 
tcc  pofTe,  nifi  impubcs  propc  cgtcfsus  annum  aetatis  14..  cx  fupina 
roalitiadehftum  commilcritatroclfsinum,  vel  cum  ciusmodi  qua- 
litatibus,  qux  crimen  attox  multum  a^g  avant ,  iva  nt  uno  horum 
deficiente  potius  pa:na  mitior  iropubcri  fit  irroganda,quam  gravius 
inipfum  advcriendum^irfmiiii,  n.^4..  &  55. 

In  propofito  t  noftro  roalitia  quidcm  cx  hoc  augctur ,  quod 
propter  roagiaro  incarcerat  s ,  &  de  v  ta  periclitans  hoc  <lelidum 
cororoifserit  9  in  carccreauiero  hbidin.em  cxcrcens  vidcturgravius 
coerccndus,riif  NicoL  J?oer.rfm;»  jrj.  fed  quiahocnon  cft  adeoa- 
pudipfum  certuro ,  &  pucriiietcmporc  dclitfkiCcommiflii  vcl  attcn- 
rati)  primuro»     annorum.  adcoqiic  5.  annisa  rompJeta  piibert;ite 


a  tuit 


1 


Early  European  Books,  Copyrighl©  2012  ProQuest  UC. 
Images  reproduced  by  courtesy  of  the  Biblioteco  Naziona 

CFMAGL.  2.6.47 


t  ^TjiESTlO  LXXXUK 


abtuif^ouapjaw,  qtiomedo  proptcr hoc <fcU Anm r«lum p«aa 
uit.m.fappltt,aflici  poir.t,  enamfi  t  fadtus  iam  ficpubcs, ottiaqu, 
.n  i«inotl«ta«  deliquivnon  poteft  pani orditiaria  affici ,  fi  poft 
dchaum  cffeAascftmaiorBtinotaviinpi^ccd.  quift  n  lo.&io. 
Mcnoch.  M.^.  ,xp  .r^iz^Iulius  Cl.r.  yf^do.  «f.l.  «./ei«r^„^««f.i, 
,far»,t«wy.M«i.  7.».  8.&»mpube*pubcsfadlus  gravius  puniri  non 
poteft,quam  eo_  tempotc.  quo dcliquit,gl.  inL.  10. mritur  C.dc 
Ugn-  M.uxt.  m  L.  r.  ir,fr.  f.  dt  fmni^.  lulius  Claius  (IJtn.  q^o.  1».  j 

qma  aticnd:tut  tcmpus dchdi, &  non  tempus  punltionrs,Fariflac. 
91.»».  161.  Cyddmdtrtfiit.  inmtg.f. ,.  q.  U  n,99.  nifi ma.orcst  fa- 
Cti  m  eodcm  peircveravcrintdchao,  tuncenimdedeliaisetiam  a 
doIelccnti«nonetcufarentur,Oddus</«  rejlit.  ininttgr.t.i.q.  %i.  n. 
*4.  «  grav.as  in  hocgenere  dehfti  punitur  is ,  qui  ciconfuetudine 
<leUnquit,Card.Tufch.«ww«n;fj»</«/:/i,.  g.  comUu.  iiS.n.  iS. 

H.sita  t  difcnffis  &  deduaisjnfcto  Sc  CONCLUDO:  quod 
pueriftc,fi  alludnih»lcomm;$irset,propterhocfolamdehftum.  ir. 
ea  xtate  conniai^sum.  pcena  ultimr  fupplicii  afficf  ronpofsct ,  fcd  ad 
«ommom  publ.cc  fuftigarc,vclacriter  virgis  cadi  dcbercr. 


38 


^AESTJO  LXXXm 
An  tuncfiimpubesprura  dcli<5tajn  fccapi- 

talia,  (katrocia,  commifityulcimo  fupplicio  iffici 
poICt,  fi  ob  unumcorumpropter  aetatea  000 
poIEt. 

Summanatr 

I  Cafus.i.  Qutjfur. 

3  Rdtionts  dtibftdndi. 

4  Cdufa,  qu£ptrfcfoU  nihU  tfficit,  ttumtK  conmfualttriusnencon 
fidcratur. 

f  Excmplum  in  txcufsttonihu»  tutorum,. 
6  Qutd  fi  ttndanf  ad  eundcm  fincm  ?  7. 
g  QuidfimmrrdeMumgcminavifi  i^. 


■40 


Mmm  i  Q.itcratio 


♦54 


s  r lo  Lxxxir, 


6.  i«.i*'»Mwr»i'<«. 


^  U^i^atmmttKiuMd»  Aggr*vtt  {anam,  i 

li  Angr*vmi  &  trdifiaru  fotnk  fosftnt  Aptf 
, T  tx  muUit  cinmrcnithm  tjusndf  augeatur  tftSttu  i 
n  luratum  ^{uando  itcatur  dtltaum  tn  ordtnt  adfframrempcinm,l^. 

1 9.  Jo.  2 : .     2J.  »4«  if- •  ^^' 
18  AnexduohmdeliaunoncafttalihmfoiittfimcafttaU?l9, 

nUerquldam  f  fl07«m  annorum  SodoraUm  eomraiffit  cum  alto 
r puero .  ob  quam  iuxu  qu* ftioncm  prxccdcntem  ncque  ordmt. 
ria.neque  gladiipoen.affici,fcdad(ummura  pubhcc  fuftjgari,&  nr. 

».  «criter  csedi  poteft.  Idrm  ipfe  puer  ob  raagiam  m  carcerr  deiea 
ru.,pr«ter  aUa,mfra  anno.iBfantiae,dcpaulo  poftadtEifD,cumm^ 
lo  dimonc  anno  «atis  undecimo  neftndam  hbidinem  femel  iterDn^ 

qoe  exercuit ,  veftigiii  in indufio  non  obfcure  rehaii,  &  ab ilb ipfo 
iraonftratis,  ab  anno  duodccimo  ufq;ad  decimum  quartum^feipum 
ajcmoni  itenim  devovit,  cum  ipfo  in  formt  roulierM  concubuit,Deo, 
B  Virgini,  S.  Angelo  cuftodi  renunciavit,  diabolum  adoravit,  anno 
dccimo  quinto  ad  n^Aurnos  conventui  evolavit ,  eaque  percgit,qu« 
coramuniter  fagae  facere  folent,  propter  quod  folum ,  &  quac  nwgiat 
anncxafunt,obatatemadhuc  iuvcnilem  Gfnihter  ultirao  fupplicio, 
vel  omnino  non  ,  tuxta  qitifi.  8  2  vel  iuxta  aliorura  opinionem  diffi- 
culter affici,  poteft,  QU    S T I O  t  igitur  eft:  ao  proptcr  hxc duo 
atrocia  deliaa  concurrentia  non  pottit  vel  gladii,  velordiiiaria  igoii 
&  concremationiipocna  affici  ? 

ProNEGATIVA  f  facit,  quod  cx  fuppofito  poena  ultimi 
(upplicii  noncadat  10  impuberem ,  ob  unum  ex  hii  dehdii  fcorfim 
commiirum,  Ergo  nequc  coniunaim,quia  t  caufa,  qua  pcr  fe  foJa 
t.ihil  cflictt,  etiau  lu  con.uiu  a  erais  no-i  coi  hueraiui,  liaid. 
I  dtgrad.fuc(tfi.tnufib.ftud.A<ge\.inL.  t.f  folent.ff.  quando apftUaP, 
Su  Thabemus  exem^luminma  cr.a  favcitabiti ,  tn  l.fpadonem  15./« 
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ik.fie  exuf  lut.  abi  fi<juis  habcc  plarc^  txcutarioBcs,  q-ariin',  ana- 
qa«vis  fatHdCc»  &«!i<lanoB  eft  ad  libcra  i«uen^^  v  g.  <»nas  ru  r^ 
!as,  &  rfo»  ^nncx,  hm  «i  atn  conwnAa:  ad  iibciationcm  oon  iuflt<  1 
unt.  Si  cigohoc  obuoct  in  fft-orcl^irhm,  qu  mio  m  gis  in  %divGs 
pccnalibtis  ?  Etq--^ravJs  f  lubindc  ifta  toinbinatio  a  Imina  rt/i 
d«o  impccfcAA  tcndunt  td  cnnilcfn  hncm  ^  v.  g.  du«  impcfcK*dl« 
pcobatioRCS,  qMapfiroul  caniundvr  ^fficf  intunavTcpcifcftaTD  pro- 
bacioncm  ,  Ltnbondfidei^.C.de  tib.  iud.  L.  adnwnendi  t,7rtbnfolent 
enimfdeiure  i.  c.fin.ext.-eoi.  Hi^  t  ra^rc  .  noo  proccd  t,fi  doarpio- 
baiionw  clTcnr  in  ftia  fpccic  impcrfcd^,  Myt  f  cm.  i  obfrvMt.  loo. 
pTac!erriminp€sna  jbns.  Sic  fa  nacum  uootcftcnon  piobaiin  cri- 
iDiiwllbu5,Ca  L  2,  de  P.  P,c.  ?•  n.  tylnl  Clar.  Ub.  f.ff.  q.  ii.  n.  i . 

Et  quoA  t  in  fpccic  in  dcli Ais^in  quibus  proprer  minorcm  ^ta. 
4cm  pnc  a  nvitigaadacft,  tlla  mitigfiiio  adhuc  locuo)  habcar,  fimi- 
«crdclidura  gcminavcrit,  UJiinMitCu.  fing.  irj.imtf. geminaiio 
^78.  i9$fin.  ubl  «avchitur  in  iudiccm  qucnda ,  ^ui  fccit  minorem 
fio  del^dlis  g^minatii  fufpcndi,  diccodo ,  qnod  iilc  ludcx.ii  comc- 
dilfe.  foenum,  fii  Sht  ona  bcftu,  &  quod  propicicaillc  magisiii  di- 
gnus  Uqnco,  quam  rite  minor. 

Ec  qaam  vtf  t  '^s  iicratio  dcKdomfli  ^ggra vet  poenara  in  ma« 
loribos,  non  tamcn  fiinilitcr  in  minoribuii  C^tct.mprdit.  in  i.trdit' 
de  bomicid.  f  ctrcdqudrtum  ».  5.  Oddus  derefiit.  ininteg.  q.  to. 
lul.  Clarus /  /  f  60.  n.  i.  ihiifcd  in  omnem  cdfum^  ubi  quida»  pueri» 
xjiii  («jMUS  paili  funt  fe  carnaliccr  cog^iofci,  non  fuctuic  flamis  com* 
bufti,  &(  ficpcrna  ord^naria  puni^, led  faorummodo  fuftigati.  Vn- 
cle  t  «tiam  Fa  ioacius  q.  ij.n.  14.  rcjjulaio  illam:  qiioditciati»  deli- 
6bi  aggravct  pcrnanBi,  proccdcrc  pntar  in  maioribus^  non  in  nsinori. 
•bus,  in  quibus  cx  rciccrationc  dclidorum  non  augctar  pcena,  prar- 
(crtim  corporalis ,  Carer.  Uc.  cit.jf.  ctrcd  tntium .  qutbusex  caus.poend 
4Ug.n.  IT.  ^ 

Et  licct  t      vclim^quod  pofi[TtinminoribuspQ;naaggravari 
ctiam  cocpoiahtcr;  taroen  cum  Hipp.  Rim.  confiU  14  j  «.  jtl.  j.  te- 
Bct,  quodfliinor  cx  qaocanque  iceiatocrimine  non  poftir  pctnk  01 
<iinaria  punlrl ,  fed  iMitius.    Idera  t  tradit  Farinacius^.  52. ».  ,  40. 
.quod  m  dclidlis  gcminatis  roinorcs  puniaiiturgravii^s»  Ikd  nonor- 
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admiuentem ,  quoaiftocafuposfirminarf  ImponJ  pcrn-icorpo. 

^^*'''lN  CONTRARlUlvft  auremvquodnwnores&imptt- 
beres  ob  herata ,  &  pluca  dclifta  comtnkla  gravus ,  &  corpowlucr 
puniri  poffint,  vel  ordinaria  poraa  aftici ,  vidcncur  (equentia  evlnccrc 
argumenta.  P  R 1 M O  t  iuxia  vulgatum.  aiioma:  ex  multis  con- 
currentibus  a^igeiur  effcftus^  arg  c.  mnotutt  20.  vtrf  mlta  txt.  dt  tUa. 
Carifn.  TuCch.praiikab.conclufltr.  C.n.  569.  unde  communiterdici 
(olet:Ji  non  pro  funt finguU^cunSa  tuvant.  arg.L  fanctmw  27^0.  dt  ttjlam. 
Vnde  inferunt  f  Dc^ores  :  imperfeftas  probationcs  fmul  lur  dlas 
pcrfe6tam  probacionem  efficrre,  MynCitnt.  5^obf,  ^i.Sc  per  diverfa 
;encra  probationum  unam  perfei^am  fieri  probavioncm,(i  pcr  con- 
onantiam  fint  coniunda,  id.  cent.  i.  olf  xo.  de  qua quxftione  videri 
jo.tcft  Anton.  Gabriel  commun.  conclus.  Itb^.  i.conclns.  i.  ubl  eam  ad 
longum  cxaminanr..  Si  dicas;  hanciHarioncm  incriminaiibus^non 
proccdeic,  MynCiiff.  ohf  |}.  n.  t.Gait  r.  ohf  108.». /.  adeoquchoc 
argumcntum  io  propo(rto  non  fatis  cfticax  eflc. 

Facit  t  SECUNDO  arguracntum a gcmlnationc & rcitc- 
tationerdu6him.^  N^am  geminans  dclidum  vcniam  non  merctur , 
Bald.  inl. }.  C.  di  Eptfcop,  aud  graviuique  punitw^  Wcfcnb.  dt  luji.  & 
iur.  n.  u.  Ofterman,/^  8.  dt  ufutap.  Farinac.  dt  dtliii.  & poen.  hb.  }•  tk^ 
y.q.  2}.6cpcEnarproptcrrcitcraEtioncm  criminis  debcn-  augeci,^ef  I» 
capitaitum  ii.ff.  foltnt  j.  jf*graffatorts  ff.  dcpotnis^  L.  }.  C.  dt  Eptfcop.aud. 
Si  D I C  A  S:  id  f  ficri  propter  contumaciam»&  confuecudinem  dc- 
linquendi,  in  eodemgencredieliAjy  ad  liocautrm,  ut  dclifbumdica' 
tur  gcminatum,  vcl  iieratum,  m  pocna  ideo  augcri  poHir,  id  rcquirt, 
quodreus  (irapprehcnivis,  condemnatus ,  &  (emcl  iam  ctemcn  jus 
traftaius,  &  punitui^  Card.  Tufch.  Itt.  C.  concluf  loiL.  n.  i  f .  Bcill- 
hius^,  $.  concluf.  rt.n.i4^.  Farirar^rf<(5f  q.  x},  »^9.  cum  ftq.ptfttxtum^ 
iwL.  i8#jr#3.«./ci/iceMuncenimidco  maiorpana  lolcc  jmpi.n  ,» 
quoniarn  contumacia  pocnam  cumulat»  &  augec,  L.  rtltgati  4  fub  fin. 
ff.  dt  potnisi  Vndct  Carpzoviusfi  X.  1^,76.  ».  40.  &  fcqq,  pra:icr- 
lim  m44»tradit,quod  prodcliaiscarnisj  &  forcis ,  non  nifi  unica; 
pcgna,  ctiam  pro  ddiftis  plurics  ex  inccrvatlo  coromtflisimponaTur» 
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pcrL  itqm9.fdefurti6  ,  &  quod  inileicsllamio  criroinerodoixiia: 
pocn^  nonfit<!xarpe:anda,fi  quiscum  pluribus  braiis  fodoniiatii  er. 
crcucrlr.  Conttarium  rauicm,^  quod  in  fiirtis  pocaa  augcaiur , 
licctimnlmis,<:clamiifquc.ad  mortcm  ,  iraditFarinarius  j.  23 
iy^M4  «.jf,ubiad<iit:iion  tamcnpcr  hoc  clTc  infer^ndumadalia 
dclifta,  NJiilominus  ^idcmii/^irwconcedir^  quodpccoaaugcatur 
propicrconluerudinemaelinquetidi,quando  dcliaa  coromifsa  (unt 
gravia.iccus  filcvia,  &  minima  poft  M^tCiljing  ^jj.n.  f  infin. 

Scd  !  prxrcrquara-quod  Carpzoviuiloco  pauloantca  allcgaro 
ctiam  m  crin-incfodomiac  (  quod  utiquegraviflimum  cft)  paenam 
^^S^"P*^^pf^  «itcrationcm,  fih»cdiftinaiocuainxccipi. 
cndaclIcc,altcratamentnonfor«tnegligenda,  vidclicctut  procc 
dac  m  raaionb j$,  zj.  ^nnis.  non  in  mitioribus,  quibus deliaa  non 
gra^antur  cx  ircrationc,idcro  Fannacius  q.  23.  w.  J34.  qui  quaft,  91.91. 
lyp.  adducit  Francifcum  Caldas  m  repct.  L.  ftxuratorem.M.ytUdferfa' 
njdola.n.  jo.u.quare  egoadvert§.C.demtegr.  rejltt.  mnorum  doccn- 
tcm,  quod  ficut  t  maiorcs  coromittcndo  plura  dcl  Aa  non  capitalia, 
capiiali^crpuniuntur  ,  L.i.infm.&tb.Dd.C.deEptfiop,  dud.  L.  spud 
Mttquos  tn  fin.C.  defurt.  L.  qut  f^ptwff,  deabigei^:  itat  ctiam  minort s, 
quando  ex  unico  delidtoxiiitiuspuniuniur,  proptcrgcroinacioncm,' 
£c  reitaauaocaiicbctnttionmiriori,  fcd  ordioaria  pocna  plcai, 

Quimvls  ttatcnaidcmFarinac.  «•140,  huic  opinioni  non 
iimpllcitcr  accedit ,  &  gtavius  qr.idero ,  ut  fupra  diftura ,  minorcs 
puniri :  non  umtn  pa:na  ordinaria  &  raortis  aftici  pcrmittat;  tanen 
^M\x%adL.£xcipiuntPrff.adfyUdn.  trtdit,<]aod fex phiclbuf  con- 
cutrentibusaugea  ur  deliaura,  Ar  ex  multis  ddiftis  refultct  plena 
probatlo  eriam  ad  condcmnationcra  capitalcm  conrra  impubcrcm, 
pro  ut  eum  refcrt  Binsfeldius  in  tit.  Cod.  de  mal^.  &  mathanat.  rub, 
quid  dtcendum  fit  depueris^  qui  in  cidunt  tn  crimen  tnalefctcrumf.  512. 

Qui  iicct  t  non  fimpliciicr,  6c  mdiilinde  Baldo ,  (  vcl  potius 
Bartolo,  volcniieandemcde  ratioiie  r,  quoilcscunque  dolus  impu- 
ber  scvidcnrifsimc  arguiiur)  accedar;  id  tameti  f  non  difficuitcr 
conccdit,  Ci  fur  propcmodum  14.  annos  cumplcvcrit,  &  furtuna  gra. 
vc  iit  cxciccumftanriisjia  ut  niait;ia  vit.carur  fupplorc  ceratcm^quou 
tunc  iudcx  poffit  poemm  exfcnJ>:ic  usque  ad  ulrimum  ^ippHcmni. 
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Si  er«at  hoc  locum  habct  hi  crimlnc  fimi.Farioac.  if^  i3-  J«  4« 
qaant6in?g:s  io  auociflirais.ln qoorain  gcncre  eft  ctirnci»  malchco 
?am  dem  B.nsfeld.  thti  qui /.5»».  confiderat  plura  f  alia  crim.na 
qtt«folenthoccrlmcncomitari.oii  rantfodomla.  retam  facraram 
abafus.  fie  fimilia  ,prxfertlm  fi  reus  fit  magna  aftutla  pt^ditus .  & 
nulla  fpe$  conftantis  convetfionis,  Sc  emendationis ,  10  his  emm  « 
fimilibus  confiderandum.  ne  fi  fortc  corpoti  &  «t.nn  patcatur.  ani- 
ma  cam  corporc  intcreat.  Cum  hoc  t  concordat  Oddos  in  ttAa.  dt 
relltt.  in  \nttg.  P^  »•  q-  80.  n.  9§.  ubi  regulara  ilUm  :  quod  minonbus 
minuatur  pa:«a.ii.98.  AMPLIAT  t  nt  proccdat.  etiamfi 
minor  dcliaumgeminaverit.tcftringitautcm.damodotgerainatio 
talis  non  fit,  qua:  incorrigibilitatem  adolefccntis  fignlficct. 

L I M I T  A  T  etiaro  ».  lor,  ut  t  non  procedat  in  atroclffimis,  : 
&  in  deli Ais  fpiritua^lbus,  quae  contra  naturalem  inclinationtm  et- 
iata  adolefcentum  fiunr.  Confct  cum  his  qusfl.  7  8.  n  9  &hf 

Ex-diftis  t  iodico  hoic  pueroinioriam  nullamfieri,  oeq;  oiff- 
dum  in  iuftitia  excedi ,  fi  ob  concurrentia  hac  dcliiSa  non  uni6$  & 
eiu$dem  ,  fed  diverfi  gen«ri$,  videlicct  propter  crimen  maleficii,  & 
nefandam  libidinem  cum  malo  dsmone  in  ipfa  captivitate,  pofti 
quam  non  tantum  melius  inftru(fhi$,  &  virgis  ob  id  ancta  fad$  acrU 
ter  in  cuftodia  caefu$  fuit,  &  propter  atrocifltraum  crimcn  fodomi» 
compuero  quodam  comimnbm ,  non  quidcmpoenS  ordinatiaignu 
&  concrem»tioni$,  fedgladii  afficiatur,  Cum  t  virgi$publice  Coefuii 
&  relegatu$ ,  in  exilio  in  pufillanimicate  &  dcfolationc  ambularet, 
daemon  maioribut     terribilibu$  tcntationibu$  eum  aggrederetur 
(utin  fimili  bene  confiderat  Bin$feldiu$  loc  ctr  f-  51?  infin.  )  &-*d 
defperationem  adaAus  non  modo  noQ  melior  fieret,  fed  timeadum 
effet,  ut  nequitia$  fua$  fa;piu$  ezerccret ,  hominibii$  &  beftiis  noce* 
ret,  &  force  alio$  puero$,  &  plure$  ctiam  adultos,  perverteret ,  &  in 
eandcm  fecum  pr rniciem  trahcret  Praefcrtim,  t quod  jtm  fti  anni» 
im carecribus detentus meliornon  evaferit,  &  exigua  emcndationis 
fpe$  fuperfit,  licet  diutius  dctinerciur,  *  mniores  m  eo  cuftodicndo 
fumptui  fierent,  quod  in  firaili  bene  trutinavit  ThomasMezgcr  con* 
fii  mm.  j.ff:  vnt»  fia  ftct>  1 1 

— ■  £a, 


Early  European  Books,  Copyrighl©  2012  ProQuest  liC. 
Images  reproduced  by  courtesy  of  the  Biblioteco  Naziona 

CFMAGL.  2.6.47 


   4Z9 

cu  ex  plunbus  peccat.,  vcnialibu,  exmente  TheolcgoruJ. nonfi 

&fiqu.,.  tidemdcli<9nineiu,demrpecicif*p|usiteravit  ^nn^^al 
propcerea  ,  antequ.m  .pprehenfu.  l  punkl^CrXuTnTo 

^lZTT^'" -'•f«-ur  incafu,  ubi  concurtumSuo 
d«l.aa  divcrfar  rpec.e,,<,uorum  unumquodque  in  luo  genere  c"pha! 
fc  eft  &pana  tantunv  ob  confiderarioneA,  «tati/mici«n3a  " 
n.t.  Vcn.ata«tem&comm,fer,tJonenonvideturdigTJfruia^^^^^ 
t.a  pr,dKu,,a  mag.ftracu  .pprehenfus.areljgiofi,  ad^convelfionem" 
&  rneLorem  v.tam  informatus,  non  v.rctur  fdnm  m  capciv i  atc  d^ 
cap.te  per,cl.cacHr  &  m  via  puniti^ni,  conft.turu.  eft,  «r^t 
deMa  obqu.(vel  unum  ^ltem  eorum)  jam  antea  in  i,*rc.pc^v 
«te  m.t.u,  pamtus,  &  vrg.s  caftigatu,  cft ,  denuo  comumtere .  & 
Bon  modo  .n  eodem  luto  fefe  volutare .  fed  dcliila  deLdi,  ac  u^u. 

^r,.  5cemsa.od,hommes  qui  ad  fui  &  a%rum  perduionem  en- 
dunt.commiferat.one  d.gni  noo  funt.  Vca  «imt  m.fcricorAa  non 
perd,t.onem  fed  converWm  i  dcl.ais. &(aln.cm  dc.dLU^^^^^ 
SfVtur  Ia.p.  Iaft«,.ana,  io  pra:fa„one  N.r.  7  jMt  non  lu.unj^r  hl 

^VJESTIO  LXXXK 
Quando  in  criminalibus  rigor  clementi^ 

praf«rcfldus,  <fc  an  cunc,  fi  rcus  ipfc  mori 
defideret  ? 

Summaria. 


39 


40 


42 
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X  '^Ziiioii^^"  criminMusf  occafu 


,  Tmuntia  an  & quando excufet  ?  6.^9. 
\  RtmaHtntuftttiameontmeat^  ii. 
S  Princtpesgrattam&mtfeTtcardtam, 

o  iudicesiuhttamadmini(lrant.  ,  ,    .        ,  ■ 

xo  Mprnremittere,  vel  temperare posfint  f  u.vel  femttMemcle. 

mtntiapriferref&quando?  n. 
,  j  M^ctnatnmrtu  imponerejt  retu eam  a^pttat  J ratutnes  iuhttan- 

17  ude^VratmMiex  (aufa  mortem  appetente  rigmm  ckmentia 

pnUrrepottft.  ...         ,  , 

,8  Pamla  ntaleHccrum,  19.     horam  morsu  imminentem  Utan- 

1 1  ciHumpntta  prafentis  cafus,  pueri  <x  rattonabili  caufa  mori  v«Uih 
t»,  II,  25. 

24  Quid fi nutta fpes emendationu,io. 

25  MeitHi  ejl  fervare  animam ,  quam  corpus, 

16  Coticlufto. 

27  uiferteorsquisreaedicatHr? 

,2  jlnaudtendH^fttpertrefeftinans.&quandof 

j3  Anadmumampecuntartam  (ondemnatHtpojfit  feog^erre  ai  peenm 

corporalem  <&  n.  \\. 
j  5  Primepi  in  mtnore  20.  anuu pleHenio  confuUndfU. 

36  TaRicontingentta. 

37  Confirmatio  juperiorum, 

38  />(r«4  iwomw  fibi  confcifcere  volentte. 

A  N  &  quanao  t  tigor  «quitati,  &  xquitas  rigorl  prxferri  <!ebcae 
/\  in  caufis  ctvilibus  .  id  ad  ionguin  examinavi  in  confli(au  pn- 
roaiiofuper  cenfibus  &  pendonibus  praetetitorum* annorum^.  n.  90 
(um  wittlw/?.7q«  vukri  etiam  pdtcllMantica  dt  Tactt.  &  ambig*  convent. 
l.  tit.  1 7.  «.  I  j  tttffl  ^<j?.f.  39-  Hunnius4(f  Tm<f/ert<w  vo/  1.  rfifc». 
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1  itl  &l  q.  10.  II.  I  i.  ij.  LcioM.pdrt.  i,conjd.%6  loan.Mjtienzi 
in  trAcl^de  Rcfcrtnianis ,  advocati^,  &  umcihiu  cap.  64.^^^  tot^tnihifoK 

2  5J.  Nunc  t  paucisdiltutiana ,  quid  luris  lit  caiifis  criminalibus. 
Sxpcctiim  contingit,ut  Idilupei  co :  quam  pccnam  reus  mcruerir, 
rcquifuijnon  limpliciter,  &  rerolmive,  fed  alieii/ative  refpondcant, 
vidclicet, icum  rigoie  iuns  infpedlo  tali  vcl  tali  fupplicio  affici  polTe: 
fi  autcm  iudex  mitiorem  viam  ingredi  velit,  iuftitix  fatifficr:,fi  poe- 
nahoc  veliilo  modo  tcmperctur,  vide  Binsfcld.  de  tfuleftc  q  qiitd  di- 
cendum  depuerisfol  s^A^inftn.  q.  i.  Thomam  Mczgetconjil^cwn.  j.n. 
6.f  1 10.  jf  au6&l'f<r/  ubi  inpueris&  puellis  maleficis  itar^fpoQ- 
dcrunr,  idq'ie  in  tacko  accidit  cum  ptxfato  puero ,  ubi  fimilitcr  Dn; 
Confulens  !ta  lefpondir. 

QU/^STIO  t  »gitur  cft:  quomodo  iudcx  fc in  ciusmodi  cafibus 
gererc  dcbeat?  Videri  poirct.quod  feroper  &  indiftindlc in  miiiorcm 
partem  declmarc  debercr,4r^,L./4c^«?;;  uncf.J.  fin.ff.deR  l  c^infoenis  49 
deKA.  in6.  Idqjf.  PRIMO  ideo."qaiameliuseft  prop?cr  milcricor- 
diam,  reddetc  ra  joncm,  quc^m  propicr  crudelitatcm,&  melius  crra 
rc  inrrifeiicord  a  ccmt:tcndi,quam  in  fcvcritate  ulcifccndi^c.^i/^^wr 
12.  caiu.  16.  q.  ult.  &  ?r  clius  nocciacm  dimiticrc,  quam  innocentcm 
damnare,!  ahftntem^ff  defcenis.  Qiiod  SECUNDO  f  maximclocu 
habcrc  debet  in  iis,  qui  pocnKentiaoi  agunt,  qur  cxcu'at  etiam  in  a- 
tfocioiibus,\^^ef  w.8./jfieiwi«^.  m.  quo  facittcxt.iw  /.  Irnftriali^ 
C  demiftiis  ubi  hasc  puichra  verba  repcriuntur  ,  quantum  ,  na.u:ar 
uoftrx  pofnbile  eft,  dcbcinus  imirari  bencvolentiam ,  &nimiam 
clcmcntiam  DEI  crgag.;niJshumanum,quiqaoiidianishominum 
pcccatis  fcmper  ignolcerc  dignatur,&:  pamitcntiam  noftram  fufcipc- 
rc,  &  ad  mcliorcm  ftarum  dcduccre.  Quodfi  circa  fnbditos  nos  ec- 
iam  faccre  d.fFeramus  ,  nulU  vcnia  digni  ellcvidebimur.  Pucrt 
autemin  propofito  cafu non tantum  cum cmphafi  veniaro a  DEO 
rogavit,  co-ifdsus  contritionem  &  dolorem  oftendit  q  lod  D  E  U  M 
omnipofenrem  offenderit,  additohoc  propofico  :  (ErWOft  nifttlC^f 
flUlbivjm/Vnt)  C jftcr^ Beic()fCn»  i^.  Oclob.anno  i6$i.  &c  ad  intorma- 
tionciu  P.F.  Fraacilca ncrum  ab  aliqno  temporc  tcr  quotidic  Satha- 
nx  renuociavit,  plura  rie  eius  bono  propofiro  vidcantur. 

Quibus  t  T  E  R  TI O  acccdit,quodrigor aliud nihil fir,quam 

Nnn  1  fummum 


nimis  •uftascdc  quis  «on  debct  i  uia  alocroncm,  qi^aqirandoquc 
nimisiu(hi$iaruaittftiuapcrit,ThoTr.GiarT^aJr.rff.t^^ 

Hts  tamcn  t  non  aricaris  R  E  S  ?  O  N  D  E  O  :  licrt  l^rincu 
pcs  8C  alii.qui  graciam  facercpofliint.bcneqiiandoqnc  faciant/naV 
ftiiiammircricordiatcmpercnt ,  qma  n  mtlericoriiia  cuni  lua.iia 
commifccatur,  conficietur  op^imu. n  tcmpeia  ncmum,  A bhas.  %n  C. 

dericortm.  cxt,  de  vit  &  hon^fi.  cleric.  per  text:  m  c.  dtfctplind  difimci.^^ 
ubi  dicitur :  quod  difciplina  vcl  mlfeiicordia  multuu»  delt  tuatur  , 
fi  una  fme  altcia  tcncatur.  ludices  tameo,  t  q«»  miniftri  funt, 
&  a  prxfcripto  iuris  rece Jeie  non  pv^flunt,  L.  nemo^  i  j.  <y  de  fentent. 
<Jr  iwf^r/a^*  qui  gratiaro  confertc  ncqueunr,  fcdiuftitiam  ta:  tu.n  ad 
miniftrant»  vtde  Farmac  q  6.  Card.  TufJ).  Ut.  F.  comlus.  53,  \i'efinb.  n. 
I  c^.    posnis  &  n.  5.  c.  deprectb.  Imp.  off. 

Delinquents  po^iiam  t  icmitccrc  non  poflunt,  L.  i.ff  qaomm 
4jjf.4iSC.T«rpi/.EcquarovisfubindeabipIoiure  faculca:cm  habcaa: 
raitius  vel  fcverius  aliquidftatucndi ,  &  i aft.s  i  aufis  &  certis  raiioni 
busmovcantur,  pfrre.vr  iwL  |  C.txquibns  caiu  mfam,  trrog  l.quid 
ergo  ij  jf.  7.  ]f.  debts  qui  not.  infam.  1. 4.  C.  d.  T.  L,  Jwiic  ff-  f^^» 
redle  tamco,  quandoquc  t  facient,fi  feveriraccm  clemcotia^Sciigo- 
rcm  mifcricotdii  autctuleric.  Naminprirais  exafpcrari  pacnascon- 
vcnir,G  multum  grafsantibusexcmplo  opusftt,  Lautfada  16- ff  uU. 
ff.  dt  pcenis,  d^fupplicia  augenda  funt  cx  criminum.a  J  quz  raulti  faot 
prodivcS)  qualitate,  Gothefred,  ddd.  /.  idftUimirumYnt  p<cca  uniusfit 
metus  alioium,  L.  i.  C,  4A  L.  lul  repet.  1.^1  in  fin.  ff^  dtpofiti  Clem  un 
depapitfmp, 

Idem  cft,  t  fitcs  fit  pcrnitiofi ,  vel  pcrlculofi  excmpli ,  quo  in 
cafulicec  dolus  abfir,  tamen  gravior  paenairaponi,  L  fiquisaUquid 
ii%jf.$.ff.  de petnis,  Sc  cautelam  maiorem  etiam  per  ertorem  pcc- 
canti  paBniteniiainiungi  potcft,^/.  inc.  Uclumi^.  q.  i.  ubi  exempluro 
vide. 

An  autem  t  rigidior  mort's  poena  iroponi  rco  pofllt,  fi  i%  ipfe 
cam  appetat  f  videri  poflet  fimplicitcr,  quodnoniquianoa  cft  au^ 
dicndus  perire  fcftinans,  per  L.  i,jf.  Divu^  5.  tbi:fi  uliro  dUquU  dixermt , 
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uhi  Pd.  cr  fjiqtits  i7,6.dt  ^u.iition.  L,  non  untum  6.  rf.^fe  apvelUt.  V.na^ 
\tcr,  tnanAjl.  ti  rpmtf  dcceNfeJi  tnfornut. 

Dc»;uJc  t  C\  qn.s  In  pecuniacKim  poBr;ini  fit  condcmnams^non 
eit  .^ad  cnrks  n  aleuii  (ulhfveicpGrnarn  corpocalem  ,Iul.  Cht.ff.fiit. 
q-  Oyn.  7-NiCoL  OocV.  dcitf.u9^n.  10.  ubi«.rv^«o n!legac  lidldu^w 
fl»ccn:eai,  cj  :ov{  li  condcmnaius  lit  folvcndci^  mh  fnftigari,quara 
loUcic  quod  mdcx  dcboa:  cogcrc  ciim  fblverc.  Ergo  t  ir.uU6  Oiinus 
^^UvI^cndiis  efti  fi  Ycht  n.ori,  qufa  viia  non  efl  in  cins  poctftarc,  nt mo 
cpim  cft  dominus  vjnt,  &  ,norn  mcmb^oriim,  L.  W^r  how^?  11. 
9      L.AquiL  Card.  Tur:h.  tit.  H.  f^w^  luf  1 53.  | 

J^i^^^i?  mxnc  f]9  nuiH  dAtur,  ommbus  /(/;<,  utiP.e  a  cccinit,  MathJitf 
Sccp7iinu^^;..„,r.^.  4.«.  ,4.  Hnrp./ n.fdel.&  l.  Etpollbt 
Tron  Kngccc,  ik  r cus  (a:dio  vitae ,  aa:  pudore,  a  it  irapaticniia  mori 
vc.er  ^j.  /.  rw;i.>  dcLaum  6  /  ^/li  fc7.ff.dirc  mtlit.  arg.  L,  i.  ff.fi  quk 
4.J.  de  bomscornm. 

H:s  ramcn  t-non  attentif  cgorxifnmo,  fi  reui  rationabili  cau- 
U  ducfKjs^mortcm  apnPtat^fudiccm pcflc  rfgorcm  clcmenti^ pr«fcr. 
fc  V.     h  magai  vcl  faga  rot  &c  tantospjriantur  a  malo  d^rmonc  in- 
fultus,  tentationcs,  &  perfccntiones,  ut  malint  morL,  qunm  pcriculo 
fcmpcr fubiaccrc  &  in  difcrimine  rclapsus  <5c  defpcrjtionis  vcrfari^ 
MaJustcnim  d.5monciu8modi  hominibus  pxnitcnribus  non  facilc 
quicrem  rclinquit,  fcd  inccffantcr  conatur  cos  in  rctia  fua  itcrum  tra- 
hcre  ficuti  Thomai  Mczgcr  confil.crtm  7  n,  -P.ff  fmfmut  tcftacur, 
•miilta  ciusmodi  exempb  habcri  in  plurimii  fagis,qu2e  poftquam  ap- 
prchcnfac  fucrunt,  fafljc  funr,t    cx  animo  lactari,  quod  horaillaad. 
vcncrit,  in  qua  a  tyrannico  iugo  diaboh'  fc  cximcrc,  6c  liberare  pof- 
fint,  ac  proinde  aliud  nihil  defidercnt,  qnam  quod  condigno  ftippli- 
ciofubiiciantur,  utifimtlc  quidpuer  hicaficruit.    Sic  ctitm  ftcfla- 
tur  Bintfcld.  sn  comn  enrar.  de  meilef  &  muth  mat.  ru^\  nuti  di.e>idum  de 
f  ^cru.fjz],  camquardamfagacx  caiifa  moYcntc  fuifict  tantumban.' 
nira,  cumpjulL-lum  abfuifict,  voluntaric  fe  itcrum  obrulific  magi-l 
ftratui ,  <Jc  maluiflc  pati  pocnam  mortis  (  quam  ctiam  apquo  animo 
pcrtulcrit)  quaoi  diutiusiBtoIcrabili  vexationi  immanifhmi  inimicij 
(ubcfliV.    Atqui  t  in  propofito  c.ifii  pucr  illc  malcficus  durantccxi-^  | 
inioc  fagpias  inftaocifiiimc  pctiir,  mb  @OttC«  VoiHw  btf fen&/ma!t  lt>off 
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fc.*.  f.*.i  cv  .rftf  ffiiiti  /  &  non tantum  cx  tadio  vitJc  ,  &  defol-iione, 


vimosctiim   .        .  ^  .  . 

3v<*f  m»^|I;^m/a(^  miWixm/ntmf.  239. 4d  30.. 

mm\  t  cr  fcl)cit  wibcr  ^utau^  f  ommc/  ii>n6  (cbt^j  wurbc  /  ^atfi 

cr  bccfi  f ctu  ^r it>  m  bcti  bcfcit  Scinb  /  man  fol(  t()mc  fccrotycscn  fct« 

CXcc&f  thun//fl/. . 3 7. 4<i  i<J.  crfonl)tcfci<3'Wc97acr)f  \>or  t()tiic  ntcjf 

fc()(ajfcn/  tem  f.  2 4  5 . 6.  ^  248  4i  5 .  cr  tvo(t  (tcbcr  i  o.  ma(  (Tcrl>cn/a(^ 

auff  fc(cf)c  wci^  (c(vn  /  &ct:  ttuffc(  fcRC  t^mc  ^ar  ju  fa(!  ju  /  man  umi 

tf>m  fctncjriJifcr  0na&  tl)uit/a(^  tvannmant^m  fcincDlccI)rt^uc/tvcr< 

t^m(icbcr(Tcr()cn/a(^(cbcn//  244  /  m7  ^♦'»''  ^7-  manfcat^n^^f 

ecvjfcn/i>amif  cr  m6cl)f fcc(i>;tt>cr&cn// 232. 6  man  fcB t^m  fcmDvccf)f 

t()un/t)cn  J^ovlf  abfc()(a<;cn/cr  (^absJ  tvo(  vcrHcttt  / 1  fci)C  i(;m  (att/l)af 

cr  ©£)tf  bc(aiM<TCf /  f)cffc auffticfc  tvctji  nccf)  fcc(i'5  ju  tvcr&cn //  1 9<r. 

cr  tvcac<jcrnj^crbcn/fo  fcubfccvtit/)tmmc(  fa()rcn/  \.  crtvoffc 

Da^ crtobf tt>crc/foi.  i^Z.in^n  f.  197.6. manfolf  tl)nincin  Q5al>  fc' 

Hcn/vttbaf^cTt&crnfcf^fa-jcu// 1^,6  ad  13.  cr  tcgcf^rcDcn^io&t/twcifcrt 

<r  txi  ctvt^c^rctvl)  tnt  J^imtttcf  \xrfa113c  /  &ic  cr  vcrf)cifc/tMnrt  <r  ftk 

fcinc  (SttntOvCtVC  mt  iait)  i)<Xk.  Plurafimilia  videce  licetjc/.  248. 
<ii  34-  d?"  4  5"  •  addiia  pulchui  tarione,  itfw/o/.'  251.  i»  utt.  exam:  ad  90, 

fi^l^J-  ubi  ulque  ad  9 6.  multa pia 

Qiiiatigirurpuetiftctanta  forticudine  non  e(l  prxditus,  ut 
poflic  ccfiftetediaboli  tentationibus,*&nulla  (pesconftantisionvcr- 
lionis  8c  cmendationis  appaiet,  uii  fepe  Hitfbam  ,  etiamfi  correptus 
fimittatur,  non  iramerito  eius  defiderio  fa  isherl,  Sc  uliirao  fuppli- 
cio  afHcipotcft,  nefi  fottecorpori  parcacur ,  &  x;ati ,  antma  curo 
cotpote  intctear,  uf  pie  loquitur  Binsfcldius  loc  ctt.f.^zi.  infin.  roe- 
lius  \  cft  enim  confervaic  aniinam ,  qua  toto  mundo  prctiofiot  eft, 
quaincnm  pericuIo,&  iaduta  JitcroacialutisadipiicendjE  mifericot- 
diaak  facerc ,  iuxia  i!lud  Anibrofii  j.  of^c.  fi  magnae  raercedisefta 
mortectiperccarnem,  qaanjqiiam  morituram,  quanti  cft  racritia 
moiteanimam  liberatcin  ccrlefti pattia fiacfine  viduram  ,  utiin 
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c^fufimilinoitioypuLhieicriblt  ThoirasMczger  Uc.  at.f.  113,1» 
fjL^fol  feq,  inpr. 

CONCLUDO  f  proinde  cnmilloip.o/ V)nb6a<^/quod 
pue:  ifte  gUdio  plcfti  pnnir,  \cl  publice ,  vrl  quod  n  agis  conluhum 
^idetiir,  in  carcere,  ad  evimndas  Gniftrns  loq^c.as  populi  !c  dift  a- 
ftioncs,otanirra  eiushac  rationc  confcrvnri ,  &  lalvari  poflir. 

Ad  ranonem  t  piin  am  (iipra  in  conrrarium  al»aram  RESPON 
DEO  :  quodroifcricorsnonfir^qui  vitiis  nutriendis  f.Tve(,&  parcir, 
Nfim-.iis  en.xucrt  e<,  qui  non  vulr  cultrum  puero  rapcic  ,  re  audiat 
?plorantem,  &  noniimcr,  ne  poftca  vulnerarum  ,  vel  extin<aum  do- 
lcac,  ut  prlch.cloquirurS.  AuguftiMUsiw  fitwrqfwi  vittis^S.  caUfii  ^.5. 

AdtAltctam  DICO  in  foroexternonon  cuilibetcorrigcn- 
ti  fe  veniam  dandam  ciTc,  &  poenirentiam  ad  cvirandam  poenam  in 
deli!iis  iam  confumroatis  non  (cmpcr  locum  habere,  L  qui  ea  ti  ente, 
if  defurti6.yi'tkv\h, n.  ^6.  C deapoftat.  prarfertim  in attocioribus, 
'L.fi  quis    C.  de  Epi[cop. 

Quamvis  autera  quoad  mitigaiioncTi  pcrnar  frcrnitentibiis 
ignofceadum  fit,  L.  qtiifalfam  i^.ff.adL.  Cornel  de  falf  Tiraq.  trall. 
<irparw.ffm/).r4«^.  zS.piarrer  imndo  csccntibus:  id  tamen  tuncta  ?. 
cumprocedir,quandofpeseft  t  corftat:tis  c^nverfionis ,  &  cmen- 
daticnis  ^i]uia  pccnae  ipfaead  hoc  funt  dcftinntac )  arqui  in  propofif o 
cafii  emendationem,  nec  tpfc  f  ucr  fibi,  nequc  nus  piomitcere  &:  fpc 
rare poftiimus.  Ei  pracrerito  cnim  prxfiimirur  fururum,t:.  ex  man- 
datOy  6.  c.  fmham  9.  ext,  deprsfuwpt.  C.femel  malus  de  R.  I.  m  6.  Sc  qui 
roiics  rclapfus  eft ,  verifimiliier  lipius  iapfurus  eft^  nifi  ahis  modis 
occurracur,  &  in  bono  firmcrur. 

Ad  rertiam  tRESPONDETUR;fi  rigor  luris  iniura 
e(Tct,voimtitamen  iniurianonficiet, c#/^irian27'.  deR.l.in  6.  Lnemo 
145./ rf^R.L 

Quodt  QUARTO  audrcndusnonGr,qui  pcrircfefti^^ar, 
id  fn  iheh  tranfirc poreft :  in  hypothefi  aatem  pucr quo  ad  corpus  pc- 
rirc  vulr,ut  animam  fa!uct,quod  uiique  cura  iudicio,&  rani6  re- 
(Slius  peterc  poteft  ,  quando  majori  pericuio  acrerna:  damnarionis 
cxpofiruseiT:. 

Q  ^od  QJJ  INTO  1  ad  muldampecuniariam  condemna- 1^^ 
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tuf  non  poflit  fc  ofFerrc  ad  fufirgar!oncm,&  pocnam  corporalcm  mi- 
rumn.on  cft,  quis  id  contra  omncra  ratiuncm  tcndit.  Pecuniam  c- 
nimfalvjrctvplagas  rccipcrct,  famam  autcro  amittcrct*.  Alitcr 
fcres  habetin  propofito,  fubi  pucr  non  tantum  cx  ticdioprofcfTus 
cft,  fc  nolle  amplius  viTcre,  m^cix  t>ct  T^erfuc^^una  mJgecr  nit  nuf>r 
kU\V{or\bCtntOOUcqcrmftirhm/unf.  96.&feq  6  fcdaliasfxpiur 
dclibcrato&  rcpctiio  animo  indicavit,fe  ut  de  falutc  magis  ccrtus  cf- 
set,  &  DEO  sternamquebcatitudine  certo  fruipofset  >  mortem  dc^*- 
iTderarc» 

Hac  tamcn  t  in  rt  tutiuscft  Prrncipcm  confulere,  per  ca,  qux^ 
in  fimili  tradic  Faruiacius  qiujl  52.  n.  16  f.  quia  iDinorcs,  io$  annis 
Bon  facile  morti  traduntar,  nili  ipfo  l^/incipecoorulio  ,  idccr  dtil,  q. 
91  w.  icSBinsfcld. i»<r#;wwm4r.  adttt.  C.  demaUf  &m4thefnat.f,9i^ 
Wc»2:enegger  dijfert.  6.  de  fervuut,  ddmontac,  thef  i  ^  6amfeq. 

Poftiisec  t  accidit,  ut  pucr  ille  ,  ob  iroputanoricm  levisfurti,  4. 
quodam  roulicre  faftam,  &  reirufionem  inergaftulum  fiium,  totus 
irarus  &pertucbatus  a  roalodacmoneinforroavifibili  fcfeci  praefen- 
tantc,  inftigarerur  ad  Ccmeiipdiin  e  medio  tollendum,  defedum  ?.u- 
rcm  Uquel  caufams,  ex  ftramiftclaqueam  nedere,  eumque  fibi  & 
fuo  collo  induert  iuberccur.  Cumqucei  obccmperaffci,  importor 
ipfc»  opirularem  manura  ci  in  tanium  portexirvUt  vii;culum  illud  in 
fe  debilcira  conftringcrer^ut  fenfusiain  quafi  expcrs ,  cxanirois  fcr* 
meintertam  cadeiet,  vel faltcm  in  deliquio  aninii  iaceiet nifi 
domeftici  lid;orii?,ruperveni(rent,  fortemortcm  iplam  fabijflct.  Po 
ftca  ad  (crevetfus  rotam  rei  feriem  &c  iir  pofturam  invetcratoris  ox- 
pofuir,  &  inflantiffime  ifcmm  petijt,proceflbm  abbreviari,  (ese  iu- 
ftificari,  vel  ad  religJoIaoi  domum  pro  fua  maiorifccuritaic  aman- 
dan'* 

Quo  intellcAo  nullus  dubitavi,  quinad  falvanJam  ipfiusani. 
mam  ifi  novi  aliquid  emcrgeret)  e  medio  tolli  p:  (fecne  vclcrum. 
pcrct  aliquando  male  cutloditus,  &  ipfe  ran  modo  periret^fed  aiios 
quoqucperver.cier,vel  exdef^eratione  mortcm  fibi  confcircercc. 

Pra^fcrtim  f  quod  Dd.  eam,  qqi  conatus  eft  fiti  necem  inferrc 
&  ab  aViisa  pravo  &  ©aligno  fuo  propofiio  impcditus  pcrficeic  non 
potuit ,  vel  pcena  gladii ,  qiiemadmodunvahqm  pcr  L>  ft  quis  altquid 
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« L.  rmlts  1 1.  fl^.  U^ank  &  UomntdeUhumf  re  miluan  i 

Car pz.p.  \.cr\mmal  7.  T.w.  ^r.cJr /e^j^  allegati  voluerunt ,  aucfaltcm 
(uft  ga  ion  s  vcl  exilij  pae-a  afficiendum  cire  ftatuant ,  F&riiiao;.  5. 
Cfmt^al  q.  iig.  ».  ,  7.  Damliaud.pr^a.  criwriw4/.  ^fe  homicidto  fm 
ipfiwc.  88  w.  14.  lul.  Clarus  ff  q.  fg  ^^37.  $8  u.feiffumocctderevolms. 


^IAESTIO  LXXXVL 
Quastiam  fit  ppena  raptoris,  &:  mulieris,  eum 

fponcc,  fcd  in  vico  marito  fcqucntis  ? 

Summaria. 

I  Crf/i^,  2.  qudfitcfies,  3.  prxfippofitumr 
4  'Rtfponfum. 

j  Raprus  qutd  f  6.  an  fint  viokntta  committatur  ? 

7.  11.  Etiam involtntes?  8.  ro.  ttxtw.p.  i  j.  R^if/a,  1 1.  authorts.Ratio. 

14  wm^:  vim  importtm  ?  15.  foUjtatto ,  1 6.  velmetM  ?  ij^uxtus 
&autbores. 

18  Concltifio. 

1 9  Ou£poena  rapttis  ?  2o,yZ  «ftfpM  raptatur  ? 
1 1  Auclorttatts^  ii.  ttxtus. 

11  An  p(xna  raptus  toUatur ptr  coHfenfkm  fubftcutum  ?  24.  R^fia  w^- 

15  Anvoltntifiatiniiiru? 

26  Conclufio* 

27  -Qutdfi  non  lihidinu.ftddltd  dt  causa  mufHrraptafit  f 
2-8  Qutd/inonprtrcipalittr? 

19  Quidmdubtoprafumatur? 

jo       ww//rr  r^/>M  &  quonwio  punitnd^ } 

1 1  Pcena  deftrentis  comugem^  3 1. 

3}  PrdtiudUmm* 

MEndicus  t  vxorctn  alieriis  mcftdici  caci  abduxit ,  mortem  mi.  i 
nitaado,  nifi  fcquatur ,  caojquc  quadricnnio  apud  fc  rctinoit^ 
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OU^RITUR  1 1*  Qh?1c dcliilum commifcrit  didus mcndicus ? 
z  Q«a  poena afficicndus  ?}.  Quid  dc abdiidla  mulicre  dicendum  fit? 

S  U  P  P  O  N  O,  t  quod  mendicus  ille  rcm  illicitjm  cum  abdu- 
<a4  habuerit,  adcoquc  libidinii  fatiandae  causa,  animoA  afFeau  cam 
apud  fc  conftanter  rctincndi  abduxcrit :  quorum  utrumquc  necclla. 
rio  confcqui  vidctur  cx  longi  confuetudinc,  aua  abdudam  integro 
quadriennio  iuxti  fadU  fericm  ,  fccum  habuit,  &  ad  inftar  u^ioris 

^''"^"c^ibus  t  prxfuppofitis  dcfinitive  C  O  N  C  L  U  D  O  ,  quod 
facpe  nominatus  mcndicus  crimcn  raptus  commifcrit ,  iuxta  dcfini- 
tionemluhi  Ciari  meff. /r/if.  /(&  5-  ra^twn.  i.  quamplutimis  au- 
thoritatibus  confirmac,eamquercfert  Profp,  Vaxinzc.  oper.xrm.p.  5. 
dedelta  carnisq.i^S'^  r4;f(i^  5.  ifci;  raptum  f  coramictit,  quimu- 
liecem  Itbidinis causa  de  locoin  locum<:onducit. 

Neque  dicas,  f  raptum  fme  violentia  non  commltti,cum  ver- 
bum  rapere  vim  &  violenciam  Concc,  Fatiuac. lec. ctt.  n.  107.  vim  au- 
tcminferri  non  vidcri^qui  nudis  verbis,absque  omni  aho  fa(f(o  ml- 
natar,  Carpzov.  rer.  crtnt.p.  i.q.  19.».  64-  Gilhauf  in  arb,  ludtc.  crinu 
cap,  2.  tit.  iiJeraptu  n.  6.  ^.fectmdh. 

Ad  hoc  t  enim  Refpond^o:  contrariura,8c  quod  raptus  etiaoi 
In  volentes  commictatur,  a  plutimis  Do(9:oribas  tcceptum  elTe,  lu- 
lius  Clarus  lo£  cvt  n.  2.  idque  pro  rcgula  ponic  Farinac.  iou  <it.  §.  yis. 
n.  105.  Gilhauf.  loc  cit.  .  §.  tertio  ,  &C  expreise  convinci  videcur  f 
cx  i  un.  §.  2,  C.de  rapt.  vtrgin.  ubi  Impcrator  luftinianus  verb.s  apcr- 
iisftatuit,atp(Enaetaptusomnesfubiaceam ,  fivc  volet  tibi.s,  five 
nolentibasvirginibus,five  aliis  inulieribus  tale  facinustuerit  perpe- 
rrarum,  ad  quem  textum  notat  Goihofredus,  qa6d pocna  tap^tn  lo- 
cum  habcac,  ciiam  fi  mulicr  ipla  raptui  confcntiat  Clar,  loc.  cit  u.  ad- 
dequedpana. 

Rationem  t  fubditluftinlanusi.  §.  2.  Genim  ipfiraptorcs  me. 
lU  vclattocJtatc  pocnxab  huiusmodi  facinorefc  tempeiaverlnr,nul- 
\\  rauhcri  fivc  volenti,  five  nolenii  pcccandi  locus  rciinquccur. 

Hucetiamfacir  t  ^ciivts in  l.raptores  j^.^.  f.C. de epifcop  &Cle^ 
ric  \n  verh.  fivc  voUtuibus,  five  nolcntibus,  Caiolin.  poe.  a'.  art  w 
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^Pi^.  .^vcfcc  SDJaUpF.or&iuins  34. 

^iuvd  1 4UIUCV2  lamcf fi  conrrovcrta  ur  ab a'iis,nu!Iiim  ramcn 
omrJ  !a>»ivcnro,  quiin  icrminis  cafus  noftii  ncgarc  aufir,  laptum 
to  n  ^iiiljiT.  fuiff:,  vu\.  ]  Farinac  loc  cit  n  118.  lul.  Clar.  n.  3.  Har- 
fi>itchx  \n4ddit,aXiVnLn,ii.\\di(^at^,  dcprolat.com      1260.  «.  27. 
Gcorg.  RcTi.4rfOra//n  paw4/.^jp,  118.  q  ii  emncs  unanimiicr  &  in 
dubi  a^e  a^TeruTjt,  raptum  commiiu  ,  cr  anifi  inpca  ab  iniiio,  ve!  ex 
poft  faAo  con(cn!crir,  ^^W^fiiUdpoteffati  alm£,  vcluti  patriar,  vcl  ma- 
titaK&c,  fubjeitafiry  pci  Rationem,  t  jf  Kt  deiuciiar,cx    L.un.  in 
veibis:  quorum  mxKwievmdi^a  ihtererat:  quod  licec  ip^a  contcnia  fi: 
rapi:  taaicn  iuiuricur  maritus,  Mafcard.  loc.  cit.  n.  17.  inf,  Idquc  ti" 
propoliro  noftroeo  rrag-s  obrinet  ,  qiioniam  fccundum  rclara,in 
perpetrationc  rapius  ex  paiic  mcndici       mortis  ccntra  rclud>an- 
tcm  raulicrcm  inicrce(Tcranr,ut  vd  inde  nullus  amplius  dubialocus 
idinquatur ,  qnod  volutjfe  vidcri  non  poffir ,  qux  ad  con^cnticndum 
rainis  indufta  fucrat ,  pcr  tcxr^ind,  Uun^  §,x.  C.deraptu  vtrgtn.  ubi 
Lmpcraior  inquit:quiat  hocipfum  rrl/^mulicrum  ab  Iriidiis  nequii- 
fimi  hominis,  qui  meditaTor  f apinam  yinduciiui  r  nifi  e.cnim  caTi 
NB.  follicitavcrir  (blanditiis,  fcu  minis)  vcl  odiofis  ariibus  ciicum 
vencrir,nonfacict  eam  velle  in  tamum  dececus  fcfe  prodcic,  addcFa 
T\na:c.loC.  cte.  n.ijo.  ubi  t  violcntiam  faris,  dicir,  illaram,  Ciiamfi  lan 
tummodo  aderar  violcnrix  mctuSr  cuiusmodi  q^iandoque  pcr  folas 
roinas  inciKimr ,  &  in  fiiniligiavitcrcbc.ccturtiw  L.«»  C.ftqua- 
cuncjj^ddiuis  8cc^  in  vcrbis,  &  mtnacem  fervorem  fuum  exhtbmjfe  daega 
tur  y  addc  L.  un.  C.fi  Redor  provinc.  Concordac  Giihaui;  qui  tn  arbor. 
iud.  crinf.  c.i\  tit.ii.  deraptu  ampL  g.  n\  4.  aropl!ai:  iit  rapra  dicatur,& 
raptor  fabiaceat  poenac  ra^nus,  ctian^fi  multcr  non^tritpcr  ra 
pta,fcd  mciu  con  pul^a  fcqui  rapiorcm. 

Quibus  t  l:adcdu£k]s  vcrum  manct  in  pra^fcnti  negotio  crimcn 
rap.uscxpartcabdirccntismcndici  commiirum  failTe. 

Si  jarn  QUi€.RATU  R,quapocr,iaafficicndusritraptor: 
R  E  S  P  O  N  DE  O  cx  d  L  un.  C  de  Raptu  vtrgin.  quod  debcat  poe\  a 
mortis  naturalisaffici,  pcr  tcxt.  tbid.inpr.  ibi  Rap:o^cs  tapitis  fup- 
pHcio  p!e6tcndcs  deccrnimus,  fl^paulopoft:  mcriio  moicisdam^ 


Ooo  2 


nantur 


47«  ^^^STW  LXXXFI. 


nantur  fiipplicio>itenidurilTimif  pGenisatiicianr,6c  n^ortiscondem- 
1  nent  fupplicio*  Quod  t  muho  magis  obtinet  in  noftro  cafu^quonf. 
I  am  raptor  nupram  mulicrcm  abduceie  aufus  cft,  pcr  tCKt.  tn  d.  L.  un. 
inpr.  ibi ;  quod  mulco  magls  contra  cos  obtinerc  fanciraus ,  qui  nu- 
ptas  muliercs  aufi  funtrapcre,quia  duplici  tenentur  criaiinc,tam  ad- 
ulcerij  fcilicct,  quam  rapinac,  &c  oporcet  accibius  adulterij  crimen  cx 
hac  adic6k)onc  puniri.  De  t  poena  raptus  la^e  &c  fuse  vidcatur,  Fari- 
nac./(?f.  cif.  »*7.  Carpzovius  rer.crim.p.  i.q  40.  w.  2  7,Gi!hauf  loc. 
ctt.  H.  i.  lul.  Clarus^f.  ^raptu^n.  i.  qiiiomncspro  regula  teDcnt^poc 
nam  raptus.cfTe  poenamm^rtis,  &  uUimum  lbpplicium,pcr  rf,L.  un. 
Addunt  t  L.yJ  quis  non  dicam  rapert  L  raptores  virgmum  C.  de  Epifcop  & 
cleric.  l.  quicstum  f.  §  f.J,  ad  Leg.  luL  devi pub.  §  ttem  Lex  luL.inp.  de 
pubU  iudtc.  Stcphani  ad  Caroitn.  pocnaL  art,  1x8.  NoveH.  1 4 5.  w pr. 
Flach.mw.  difp  9,  n.  60.  quipoftcriorcs  tcx-us,  etfilcquantur  dera- 
SS.  virginum,tamcn  communiter  a  Dd.  cciam  dcnon  factatis  iniel- 
liguntur,  ut  tradit  Farinac.  n.  7. 

Sldicas:  t  cxperfonarura  raptoris  &  rapr«,ucmqne!orgitcm- 
poriscircumftantiis,  pracfumi  raulicrcmrapram,  (i  non  ab  initio, 
faltcra  cxpoftfa(5lo«a»mwMw;fuifle,  &pcr  confeqacns  pocnam  or- 
dinadam  rapius  rco  iuxraopinioncm  multorum,  qnosrefert  Fari- 
nac.w.  ijo. imponi  Qon  dcberc.  RESPO  N  DEO,utlupfa,id 
ctiamnum  controvcrti,  &  probabih'us  t  videri ,  conlcnfu  mnlieris 
fublecuto  poft  rapturp  poc  am  ordinaiiam  raptus  non  tolli,  cum 
voluntas  mulicris  enam  ab  inicio  intcrveniens  a  pcr na  raptus  fccun- 
dum  verbatcxtus,  &  aliq'Jorum  probabilem  fentcntiam  non  cxcu- 
let,  quemadmodum  dixi  luperius,  &  tenct  Gilhauf    4,«  fe.xto. 

Pra:tcrquam  quod  t  in  cali  noftro  quamvis  iniuria  illara  mu- 
lleri  cefsaflTe  dicaiur,  fempcr  tamen  durat  iniuria  fada  roarito  ,  qux 
utique  eogravior,  &  per  confcqvicns  venia  digna  non  eft,  qiio  coe- 
cusille  miferior  fuir,  iuxta  vulgatum  adagium,  titX  HiUbcr  ^?iUnt/ 
dtt  arm<r  ^lattn/  &coniugis  opccum  maiori  detriraento  carcrc 
dcbuit.  CONCLUDOt  igitur,  quod  fi  dc  delicT:o,  &  eius  ne- 
cefsarijirequifitisconftct,  vidcliccr,  quod  mulier  abdadla  Ji>aritum 
habuerit,  &  co  invito  &  rcluaantc  abduda  fit,»me  morte  puniri,  & 
capite  p!e<5ti  poilic :  nifi  aliud  provinciag  ftatutis ,  atit  coi^luetudinc 

  fprte 
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foria  rcc  •ptura,  vei  mulicrnon  iibidJnis,  (cd  alia  q  .  aainquc  de  cai?- 
saCtorccqujalingalarem  grai^a  n  mcnd  candilubui  )raptafir,quo 
JncalupQer  araptasnonintiai,  FlachJac  ctu  ix.6|.  GJhauf  iT.n. 

u.fexri  Ma  ca.  J..»,  jj.  f  arioac  loc.  cit.n.  75.  Qu  t  amplius  re- 
quirit,  uc  p  .  lu  laptus  lociim  habeat ,  quod  pucKa  non  tan»um  fuc 
licraprahridifv.s^ans.ufclqiodcfam  mmwdiHr  facric  hbidinis 
caularap  a^frDd  dlkgAtos  tbtd:  Ec  in  t  dubioquid.pia:fumacar ,  di 
fti  -^gmr  w.  78-a;i  lapia  turrjr  iu  venf':^  vc!  vccula,  ut  prioic  cafu  prx- 
lumatar  rapia  rb  di  .is  cauG^poftcriorcnon  itcm  •  Rcfert  t  tamco 
McnochiUsn.  34  Baldu.Ti  conua:ianft  rcncientem,&:  quo  1  profolu 
captu  quis  ht><Irgnus  pa:r..a  capitis  ,addiiqucTaroucm  affirmalTe  ir 
qiioJaTi  confilio,hnKclsccOTimuncfn  opiriioncm. 

Ad  mulicrem  q  lod  actincc  ,puto  aate  orania  tempus  &  !o- 
cuni:aaminamm,qgam  cum  ,  in  quo  pod  taptum  arservatafaic^ 
cum  a!i!$  concurrenubus  ciccumrtantjjs  confidctaiidum  cfTe,  cxqui- 
bus  fiappa  .a  ,vcl  ab  inicio,  vcl  ex  poftfa^oinvira  u  non  fuillct  & 
fiiicpcricaloa  laptoreportjiflc  rcccdcre,vcl  magiftracui  cumdcnun- 
c:ace,c«rcr'S  pcifibus  defcrciic  s  [  pcc.^a  paniii  dcbeb  r, qux  cft  pocna 
ordinaria  aduhcrij  cx  meate  Carpz  nr.  crtm.f,  2.^.  j8  n.<i.  ibi ;  fi 
ve  mariias  fiyc  uxorco  liug  ai)  mnli.  ofc  dcfcra%  ft  cumalio,  all^vc 
cxrra  coniuguim  rcm  hab.KfscpC£h:bcarur,  ahfqucdubio  paena  a 
clulicrij  jrdii.ariace?!«bi:ui  i\j  u\  aillncCiius  ieiibccatc  poteft,quiri 
(Sc  ma  ori  viJccur  fupphcio  d  ^  ofa  dcicrrionem  ,  quam  a- 
duheriuo!:  & c.    Q  ,.6d  7  praL  !c  bonis  :ara  rapior  )m  qnaro 

di  1  fifco  nppitca  idis  iiaiu  cur^  propccrinop^amacriusquf 

dt.  ^     .tis  tanq  ]am  fapcrv^.a jcutii  ditiuccic  ruperlcdo, 

Hunt  malcauccmiudicrm  fadtnrum  iadi.o»  fidcco,  anroa 
liius  abdudx  roul;cri$  vivat,  &  a  .  cam  2cgre ,  an  vcro  eb  lcvicareiD 
eii7    '     jiciamiiiiccaduiccrion-acuJ 'f.im  hbemer  dimifcric ,  a:nc 
dc.  wm  ij;q  lirac.vcl  fi  ob  djllanuam  loci,  &  (ompcus  in  can: 

jtm  facicndos  inquircrc  nuht^ad  pocnammorriproiimam^kl  eft.ad 
actcnfifull^  -n&pcr  "  ' 

rcmauu^n  ..  .     t  s,auc  ai 


1.  ncm  piocedac,  muhc 
c^ni  iiiipufictm  uno  ahe- 


_  -i.^   -  f    -  I  w...^ 

roque  virgarara  icl  a  a  CarDificc  pcrcuci  faciac ,  &  excra  tcrriconun- 
iadcfinue dimictat.  A  quc ica cciaiu rcus &:  reae  f  .ciai.t pnni.  S'mi'i 
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fuft!.'ac«ouis  i!<  tek^acionir^a  a  ,  i6.  augufti  anno  le^^.^afHc» 
afsas  eft  Stcpl.anos  Humir.cl ,  q.ii  uxorem  luam  vctulam  de^cuut, 
Scalterifeni  pailoii  uxotem  pisgiiantera  »bduxit,  lcquecura  illa 
comojircui:. 


^/yESTIO  Lxxxm. 
Qui  poenaafficiendinnriin  afficialcs,  &  ad-^ 

miniftracorcs,  qui  rcs      adminiftracioni  eom- 
mil&s  perfide  intcrcipiunt* 

Summariat 

I  ^  genere  ddi^i  cur  d^JlrahMur  t 

1  Quomodo  tdles  punie  nlv  ex  mtnte  ^efenhecijy  }.     jt  Zieriz.ij,  g, 
DambAuderij,7.Fartnaciiy.2*^£erUcbijy  9.  Befoldi^  10.  Boceri, 
1 1  Harprechtu 
X  i  Quantitas  rerum  inumrfarum.. 

13  Pro  reo  qutd  faciat  ? 

14  Quidcontra  eum} 

1 5  Rationes  mitigantes  qua  cejfent  t 

16  ConcUifio^ 

17  Propter  pottum  mortisyfuresj  &  eorum  hindesyetiam  ad  rejiitutionem 
tenentur. 

1 8  Frmdiciuwy  1 9 .  fententi^. 


QUale gcnas deli<fli  fit,  fi  adlminiftrator  in  rcbus  curse  &  cufto* 
diac  fux  comnDiffif  perfidc  fc  gerat,urrum  furtum  appellandum 
fit,  vercrimen  peCuljtus>  vcl  refidui,  benc  difputarii  &  in  eum  finem 
dcduci  pofTeCvUt  conftarer,  quapana  talisdeHnquensaffici  debcrct* 
Sed quia  Dd.  in  hoc  noa  funt  c  >ncordc$,  neque in  poena  pracfatorum 
dclidborum  conveniunt ,  ideo  a  gcncre  delidi  abftraham,  &  in  ab. 
ftrasTlo  inquiram,  quomodo  ifti  adminiftratores  &:  cfficialcf,  quiin 
tdminiftratione  fua  infiddcsfunt ,  res  fibi  commiflas  intcrvcrtunt 
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vclin  propriumcorrjmodum  >  doloic,  caim  praciiidicio  domini  coinr- 
vcxcuDt,  punicndi  fint  ?  ad  quod  varij  Dd.  varie  rcfpondcnt. 

W  icnb,  1 1/.  f^rut.  n       fj  de jurits  rclpondct,  cos,  qui  fn  offi 
ciofiaaJLlcniec  vcfIaii»iK,non  tcncri  pocna  ihuutacia  farii,vidclicct 
capirali,  idqiTe  rcccptius  cflc,  &  meminiflt  fc,  fuft'gationcm  In  cius- 
modi  cafu  dcv.rcfan>, 

Idcm  \\:'c'enbcc.  t  ^iff  funtprdterea,  ult.  n.  y  Irifl.  de pubL  iudic, 
dicit:  (iadroinift'atorcspcrfidc  aganr,  fiibrrnhant,  fubficcaot,  &  in 
adminilhationis  ration^  dolcsc  vcrfeniur,  plcAendos  cffe  durius , 
fed  qu  aalij  volunt  pccunia  iis  a  vum  pac^islociim  cflc,ideo  opti- 
mura  puiat  cfl,?,  cerris  fpecialibus  ftatut  s  al!c|uid  cavcri, 

Ideiu  ipte  >K  cl  (f  ueni  lex  wliapciulatm  n.  i.eod.  tit.  air:  tcfti 
bus  Dd.  mu  t.scapiraliicr  autcorporaliier  puniuntur,  qni  in  ofticio 
credito  publicuu)  dcfiauda.>t,  ur  pirnag'arlij,  L.ttw,  C.  decrim.pecul. 
ic  quam  vis  communius  reweptuni  iit ,  pcna  ordinana  cos ,  quibus 
ics  cft  credica,  non  cflc  proptcr  adm»flua)  furtunn  plccacndos;  ramcn 
inSaxonia  aliter  oiiu  a  uin  c^bc  nt  pro  (umma  maioie,ctiam  hipof- 
(int  fufpcndi,  pro  mcdiocri  fuft  gari,  n  axinrc  proptcr  huius  delifti 
^rcqucntlam,  &  cxtrcmau)  admfniftiantium  pcrfidiam. 

Bernhatd.  I^Txtimyx^iinnotU  adCarQlmam.^Qzn^Som  adart.  I2c. 
<Jicit;  non  e!se  dubium>  quin  hi  ^uiin  officio  fraudulcntcr  vcrfar- 
tur,  fartum  committa  )t  (cJ  eflcminuscutr»  illis  agcndum  ,  qui  jus 
habcnt  rcsalicrias  rradaMdi,  quatn  q  ii  citia  ullum  jusrcsamovcnt, 
&  aufcrunt.  Cor  fci  Tiraqr.cli,  defccnk<  temp  cdus.  48. 

lodoc.  Damha-^d.  ^  prax^  aw^naUc.  wyn,  2,ait:  quisquis  in 
adminiftraodis  aui  difpcnfa  disPnncipum  bon«  ira  infidclitcr  feg 
rit,  ut  cas  pecui/ias  furctar^aat  clancuiariis  tcchnis  cripiat  1  aut  ad 
propciamconimodum  abutatur  •  aut  ad  alios  ccrrc  u(as,q'iam  aJ 
iifjm  Principis,ispunlcDdusquadruplo,  &  cxiho,im6iuxra  muho- 
rumfcntcntjam  ca^i  aliicr,L  un.C.decrm  pe^ul  alius  vcr6,cuinul- 
laco.nmiflacft  Pr»f»^ '  '  ^  runia,qai  audct  tamcn  Principis  autbo- 
r  n  ant  ptcu-  iani  i\i  Hs  punicndus  cft  laquto,  &  (ufpcndio, 

uti  hiralius.  Corier  lul.  C'a  fj.fin.q.  ^i.n.-io.u.vfficiales. 

Sed  ho^t  iiTiprobar  Fannnc  tn  trail.  defunis,  q.iyx.n.  y.infin. 

ubi 
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ubi  putat  lurticere  pceDam  dcporiaa©ni:>,6cpoiic  haberc  locmi)  por- 

nartiquadrupli.  ,  r  • 

Idem  n.  \  4.  dicit;  Tadiccs,  qiii  pub!!ca$^pecunl^rs46^««^  adtni. 
ntftrarasrurripiuntcrimcnpeciilatiis  committetc^i  &  pcpna  cap.iali 
(ji,  t5,)Kleft,  raorcisnatttralisafFicicndoscfre,  idenjqaeprcccdere 
in  aliis  officialibus ,  <:jiiamvis  poc'  am  mortis  non  firmec,  (  «.  i  8*^ 
prxfcrtim  quando  ipfcpecuoiaiumcft  adminiftiaror  ,  tuncenim 
noncirepcrnam  pecularus^redrcfidui.  li^e.n  Farinac.  tota  iftaqt:ac 
ftionc  mulraadducit,  quacin  paffibiis  utilibus  ad  noftrum  propefi- 
tum  accomodari  pofsunt,  &  in  fpecie  confii^^,  Incip.  licet  Dn.Vtncen' 
timn,  li.cumfcqq.  vult  talcs  hodie  cnminaliter  pcena  fuiti  ordina- 
ria  puniri  pofse. 

Bcxhchlus q^prall.  comlM.  sy-rtlig.mihifol  405  adlon- 
gum  difputatjfi  pecunia,  vcl  aiia  rcs  alicnius  fidci  &  curae  cum  admi- 
niftrationcpubUca  cftcomm;na,qiialcs  funtj  fctC^Bcrtvaftcr/CS^gt/ 
cbtt  ctn  K3ltc^cr  anbcrcr/fo  oU  cincm  2(ttivt  v>crcrbncf/&  illc  eam  nc. 
gligat»  intcrcipiat,  fubvertat ,  qua  poena  fit  aSiciendus  ?  Et  poft  va.^ 
rias  fcBtentiasallatas  fibi  placerc,  ait,  quod  criminalitcr  quidem,non 
tamcn poetia  ordinaria  ,  fed  cxtraordinaria  pro  arbitrio  iudi  '$  pu- 
niatur,  adducirquc  n.  30.  cum  [eqq,  fcx  rationes,  poftwa  n.  j  5.  fubdit, 
ia  Saxonia  olim  laqueo  non  luipenfis,  fed  propccr  peiftdiiJm  &  per- 
iuriam  tantum  extraordinatie,  vel  carccre,  vel  relcg.itionc  tcmpora^ 
li  punitos  cJr*».  4J,  declaiat;  fipia:ier  perfidiam  &  pcriur.um  ctiaro 
aUa  deli£i:a  concurranr,  tunc  pc&nam  cxncer bari  dcbc;e.  Similiter  fi 
funamafaentmag'  a^  nam  tunc,  dc  jare  Saxonfco,  fi  fummam  ccn- 
tura  flor:  a&quaruem  ,  vel  excedentem  intervenit ,  ad  inftar  alterius 
furisjaquei  liipplicio  afficiendum  efse,w.f  i.ctiaaUi  ipfe^vcl  alijpro 
co^  reftituerc  velinr. 

Domii  utt  Bcfbld.j).  w.  mdcUhdi  ^  .  ex  Uh.  ^y  pand^il.  mibi 
fol  121.  ad  hor  ira  tc^pon<^er :  porro  dubium  non  eft ,  quin  hi  ouiii) 
officio  fraudulcntcr  vcrfantur,  &ic  tfircit J^crrCit  tit  t)Cr{Xcc()ntltt3  mi 
f>tnt)cr5af(cn/obcr  fon(Tcn  it&n\t3Cti/iI)ncii  antn  i51ni5/\>n&  H\n  J^crrcn 
Sn  ©cftaDClt/furtum  committei-c,  &  ut  talcs ,  puniri  pofle.  Et  licet 
plerisquc  videatur ,  cos  mitius,  quam  alios  fiircs  picdendos :  tamcn 
nnagif.  cft ,  utgraviuspuniri  mercantur,  additguccres  rationes,  tum 
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quia  fcre  fcmpcr  pcriurium  intcrvcnit,tum  quia,z.falfiim  intcrcurrit, 
&  j  ♦pcculatum  fapit  hoc  dclrdum,vidc  eundcaii  vo/.  ^  ion^^ 1 4 1  pfr  iqx. 

Henricus  f  Bocer.  m  trait  fuo  de  fartorum  fxjiis  crimnalibis^  c.  2. 
n,izx.ctim yf^^ihancipfamqujcftioncm  a<llongum  pcr  raultosrcxtus 
&  rati^ncs  examiaat,  &  n.  fentit ,  t^es  ©fficiales  furtum  com- 
raittercjfi  fraurfulentcr  ccmicdlient,  &  rcs  fuse  adminiftrationis  in 
fuos  ufus  vcrtanr,  non  tamcn  e(Tefurti  paena  ;t(periori  &  regidiori 
pleftendos  n.i^^.&n.  f  jy.diftinguitintereos,  quifuo  cumpcri- 
culo adminiftracioneni  fafccperunr^ &  ecs,  qul  non  fuo pericolo,fcd 
pracftito  de  fidelrrate  (iia  iuramento,  primosdicit  furtum  non  ccyi^- 
mittere,  (1  res  comraifsas  in  fiios  ufus  converrant,  fed  de  refiduis 
neri :  pofterioris  gtncris  adminiftratorcs,  fi  fraudulofe  &  perfid^  a 
gaar,  duo  coramittere  crimina ,  furtum  8c  periuriura  Q  cuius  poena 
eft  ttraporale  exilhim  fi ve  relcgatio)  &  proinde  afperiore  aniraad  • 
VcrfioBC  arbitratia ,  hoc  eft ,  pro  qualirate  circuraftantiarum  gi andi 
poena  pecuniaria,  Sc  carcerc.rclegationc  iiera  ad  tempus,  vel  in  pcr- 
petumn,  tum  ctiam  fuftigaxionc  cum  relegatione  cocrccndos  eftc. 

Ioan:Harptecht  t  adffiquiinpdrentum  ix^  1  5.  infi.  de  oblh 
gAt.  qud  ex  ieli^o  nafcttntur,  adduftis  aliquoc  rationibus  putat ,  cam 
oftkiahbusfiistura  iwoftteiocoinittenttbus  non  mitius /cdgravius 
atq-,  afperius,quam  cura  ahis  furibus  agendum,co  quod  non  tantum 
furiii  faciane,fed  infuper  etiara  datam  fidcm  frangant,& viole{it,&  w. 
io.cxiftimat,capita!i  animadvcrfionedignoscfl^c  additq;  n.  12.  Ra- 
tionera  aliara:  quoniana  proditionis  fpecic  habct  crtracn  furii,  qucct 
perpetiatur  a  domcftic  s  &:faraulis,qulbus  omnia  comittim^ncc  pc- 
ftis  capitaUor  eft,fivcraai#r,  adno.endu,  quarafarailiaris^inimicus. 

Qviidiot^*^f^^'v^^fi^^^^®P*°^®'^^"^'"  prse  cnti  cafu  (in  quo 
rcus  cuftos  &  proviforarmamenfariusitiirn  propriam  confcdio^^em 

iQtexvcr'it,7, 

59.<Pucf)f<n/i  Scf)(acfttfcftn><rf/ioo.^icf()cr/ j.ecnf.Si^feit/j.^iOlarct 
x,iot^6i(b<r/*i  A®0(1>/*  hoftiba$prodidit»»o(Surjtjj  coocludc- 
re  6c  q-ifioc  am  petbdoH.  iniungere  dcbcam.non  paiuna  (uWillo, 
E«  ■\Qnz  partcrcgalaiatis  vult.-in  poc-.alrbusia  duWomitiorem 
partcra  ampleilendam,  e.  mpwnit  49.  dt  R.  i.  i»  6.  L.  fadum  (utrj.ji.fin. 
f.  tod.  L,interpret4tme  ^z.ff.depom.  L.  hodie  ij.  L.pafpuienumn  i<..ecd. 
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ii X  aueca  '>  pacrc  aiueni  talcs  cffcumftantic^  intcrvciierunc,  OD 
c]»jas  pccnam  exafperari  convenit.  Nampriwi  ^nantiras  reaim  io- 
terverfarum  exceditcencum  HotenoSfH  dmde  calcs  rcsfabt.axit »  in- 
qiias  l  iftacaJic  affedlio^viclelicet  arma  Principam  ctim  inlig«iis. 
^tvtio  lunc  perfi  Jlam  raiiUis  annis  con.tiniiavit,&  ipfa  invcntaria  fal- 
lificavi;,ciaoJdeliftam  &poennm  non  parum  aiiget,  Bcrlichius  n. 
47#  qturth  non  tantum  ad  fe  recepit ,  fed  eciam  aliis  nfialitiofe  prodi- 
dit,  ctiamhoftibus  aliquici  participavit ,  ut  ita  non  tantum 
limplex  delidura  fit  cenfcndam  ,  idcoquegraviori  animadverfionc 
punictulum.  Nam  fi  pra:cer  perfidiam  &  periurium  cciara  alia  de- 
liclaconcurraat,  pccna  merico  exacerbaridebet  ,  idem  Bcrlich.  «• 
4j.  Ccisant  t  ptateiea  in  noftro  calu  racioncs  &  caufae  ,  ob  quas 
Dodlores  mitigationera  pcEnsc  admittunt.  Quandoquidem  fcxt^ 
hoc  off  cium  non  eft  ira  comparatum,ut  res  illae  ipfius  pcclculo  aujf 
fctnwajmipVUt)  ^cfa^r  fuerinccommil5x(ricuci  quacftocibus.,  tclo- 
narjjsji^  gcanarjjs,  aliisquc,  quiraiionera  redderc  debenc ,  &c  pore- 
ftatem  hibent  rcs  diftrahendi  ,  &  fuo  tempore  reliqua  inferendi, 
commicci  foleat)  fedipfe  fuit  obligatus ad  plerasque  in  fp«.cie cufto- 
diendas  ic  afscrvandas ,  nc.|ue  faculcatem  habuit  alienandi ,  ita  ut 
ceftec  ratio  Berlichij  j^.  addufta,  &  aBoceton^  r  jo.  cumfeqq^& 
n.  r37.1audacap/^pfi?;2(J:  ifta  pccfidia  non  minus  apud  miniftros,, 
quam  vulgacia  furca  ,  incer  honrnnes  invTalcfcit ,  ita  ut  merico  exem- 
plum  ftacui  debear,  &c  cefsacalia  Racio  Farinacijqf.  17 1.  w.  i9.Oct4V0 
rcus  ifte  ratione  fui  otHci j  non  eft  intanta  dignitate ,  &:  a^ftimatione , 
ita ut opus  eiret  d>gaicati  parcJ,  ptouthanc  rationem  adroitigan- 
dam  pocnara  facerc  exiftimar.  Berlich,  loc.  ctt.  n.  3.  rdt.  3.  &  Bocerui 
n.  iii.  Vono  ifta  adminiftratio  ita  comparataeft ,  utaliqmdlubcra- 
hens  non tantum  perfidc  agat, (ed  «iam  invito  domino  rem  contrc- 
dec,ut  ica  cefset  quartft  ratio  mitigandae  pocnac,  confcquentet  ipfa 
raitigatio.  Decim^  res  ipfi  commiisae  non  domi  fub  fua  cuftodia  reli* 
d«,fedinloco  peculiaci  refctvatacfuerunt ,  ut  ita  aon  rem  penesfc 
iam  conftitutam  &  collocatam,  fcdapud  Dominum  ad  huc  exiftcn- 
tem  occupavcrit,&  contredtaveric,  ceftcique  quinta  racio  micigan- 
dx  pocnae  tradita  a  Berlichio  n.  J4.  &  Bocero  w.  1 1 3.  quia  vere  mtcr- 
vcnit  con:tre<aacio,  Sc  amotio  de  loco  ad  locum.F>ir.f(?^cif.  n.  1 9. 

 Oranibus 
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Omnibus  t  itnque  confideraiis  cooliderandis  nun  libcnccrBc- 
rddo  &  Harprechco  ad  pGen.im  graviorcm,  c]unm  quac  furibui  infli- 
gi  folct:  ncque  cum  Berlichio,  Wcfenbecio,  &  aliis,ad  roiriorcm  vl- 
tiraofupplicio,  redad  poenam  gladiicondemnarem^  &exdircordi. 
;bus  iftisfenccntijs  mediaro  eligererr. 

Anie  t  omnla aucem  dc  facultatibus  eius ,  pro ut  illic  ^c  eiten- 
dunt,  fune  Serenirari  damnum  refundi  debebir,  quia  prcter  p oeoam 
mortis  lenetur  fur ,  eiusquc  hxredes ,  eciam  ad  reftitutionem  rcrum 
furto  ablararuro.  Berlich.  Uc.  cit.  «.  42.  nihil  cnira  a<flioni  poenali 
cum  rei  perlccutoria  eftcommane,  nechocillaro  ioWU.perL.mcom- 
ffjunis  jf.  prc  foci$  Befcld-/t?c.  cit.  q:  j.f  123. 

Atquetltaiudicaium  Neoburgi  9.  Aprilis  K^jd  in  caufa  S.H. 
cuftodisarmamenrarij,  &  fearcnriain  hanc  formam  pronunr^ra. 

3"  vctnftc&en  t  ©iK()m/beti  at^itv  attff  cffentficf^cifPraiiger  gc- 
ffcffenS.H.^ctt^cfncn  ^cugnsm^  bcfrcffcnt;  tvurfauff  fc(n  ^^cff^anc 
gncf :  nb  veindcfjc  ^ln^fagcn  /  t?n&  cin^cnomiiKnc  ^Srfaf^rnn^  ju 
red)f  erfan&f/ba^  cr  ttcf^cn  fcincr  fo  t^tctfaff  i^rbcgan^ncr  2^tcbila(;(/ 
vnb  ^ntrctv  /  anbcrn  jnm  2lbfc{)eiv  i^nni  i'mud)\oU]i^n  v£yemv>c(/ 
tnrc& bcn  ^Racfirtcftfcr  gcbunbcn/  ju  ber  a(tcn  @cl)nc^t)rufcn  anpge*' 
fiihrf/vnl)  i)afe(b|Tcn  mit  bcm  (gdbwcrbt  i^om  icbcn  jn  bcm  icb  ^tn^fe' 
ricfjf  cf  wcrbett/  and)  3^fer  S>nrd[)(.  bcp  2tbfra^g  halbtn  fict)  bcx)  fcincn 
©ilfcrn5u  crf)o(en  bcfiljtfcrn  folle:i/  Publicarum  Slcubura.an  bcr. 
^^onaw  bcn  9. 2lvrtltg  2lnno  i<j 3 

^l^jESTIO  LXXXVIIL 

An  poHetrum,  brr  ©auttirnflocf  /  Tit  fpccies' 

cortursei  in  quibus  cJcliQis,  &  quaudo  ad^ 
hibcndum  ? 

Summariar 

I  Cafusyl.&quijlio. 

3  ylnpollttrum  fptctcs  tortur^,  vel  tautim  territio  ?  5.  7. 

4  Opimo  Carpzj>rij,  6.  8.  9.  rcfutat.t,  ?o. 

5  Omtaatithoris,  12.  i,.RattoejUs,  10.  ir.  


13.  Iw 


\47^  ^A%riOLXXXVlU.  

1 1  In  quibus  dcUdis  poUetro  Ucus fit  f 
14  Ofinto  CAYpZjOvij. 
j  5  Ofmo  duthoris,  &  difiin&i^. 

1 6  CajHs  prtniw,  1 7 .  fecundus,  1 8.  r    20^  2 1 . 22.  tertifit  3 2.  quartus 

25.  (|f/mfi«  i^.fexttes  i^.feptimus. 
16  SuHato poUetro  territio  rerbalis,  27.  realis,  iuramentumpur- 

^ationis  fupertfi. 
29  Rtfponfio  adiiontrariam  obfervMtiam,  j  r. 

SiEpius  t  accidit,  ut  in  delicftlt  carnii ,  v,  g,  ft upro,  &  adufccrlo  ^ 
quandorci  fufpcdidelidum  faccri,vdcompIiccs  indicarc,  vel  dc 
unoaduconfcflTipIurcsalios  acSus  perpctratos  fatcri  nolcbanr,  vcl 
quando  illi,  qui  domum  fuam  ciusmodi  fufpcdis,  &  poftca  confcflis 
kvibus  hominibui  frpius  convcnicntibuiaccommodabant,  Qde  qv9- 
lum  potna  vid.  Yarinac.  144  n  42.  & /f^^j*^  poftcancgabant ,  (e  fcx. 
cntiam illiciti  ac^us commixtioniscofum  habui/Tc  ,  QU  R  E- 
T  U  R:  t  an  polletro  vcritas  cxprimi  dcbcrec  ?  Ad  quod  Rcfpondc- 
bant  alij,  quod  fic,  c6  quod  t  pollctrum  non  eflct  fpccics  tormcnti, 
fcdtcrritio  tantum,  &paflimaiudicibusinciusmodidclidi«,  non 
4  pcr  carnificem,  fcd  pcrlidorcm  adhibcrctur^  Sic  in  t  tcrminis  fcribit 
Carpzovius 3  cnminal  qHdfi.iig.n.  quddinilliscafibuSjqtiibui 
adultcrium  non  punitur  corporalitcr,  rcus  fub  tcrritionc  intcrroga- 
ri  poffit,  cum  prxludiis  tormentorum  lcviufculis  ,  pro  rarionc  fcili- 
cct  indiciorum  urgcntium,  ncmpc  appofitis  inftrumcntis  ad  polliccs 
conlhiogcndos,  nec  nonUgatura  quandoquc modica  manuumap- 
pofira,  per  rarioncm  :  quia  tcrritio  talis  ohtinct  ctiam  in  iiscrimini- 
bus,  pro  quibus  non ,  nifi  relcgationispana  imponitur^  Farinacius 
q.4i.n  20. 

5  Ego  tautcm  nunquam  adduci  potii!,ut  crcdcrem^Nam  inftru- 

mcntum  illud,  quo  pollcx  fortitcr  comprimitur  ,  &  fapead  fangui- 
nisprofufioncm  ufquc,  fpcciem  torturx  cflc,  fcripfi  ad  ait  58.  b.  a  i . 

Carolm.crtminal,  Ei  quariivisCarpz  j  .ias  1  |.>uiiciiuin  tei  titioni /^4/1 
cum  pra^paratorlis  acquc  pracludiis  lormentomm  leviuUulis  coniun- 
damaccenreiit,  quando  prxier  mi  ^nsrarnifcx  q  joqne  maoiis  ap- 
pot»tr.  forcipes  disitorun  (  vulgo  t!( g^mimcnft^cf  )  affj/en  V,  Ts, 

   II 
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que  poUuxs  ir.quilici  comptimcndo ,  wroenidcm  CarpzoviusB.j, 


r  quia  corpns  ipfum  afficit,  6c  vcl  fangnfnis  profufioncm  ,  vcl  fufFo 
catjoneni  pl«umq«ca-.ncxam  habct.  Nam  fi  tcrritio  ta«(um  cfsct, 
5cpr«pautio,ifieodcmgencrctorrurac  ultcrior progrefsusdarctur, 
qiiod  famcn  noo  fit:  ncque  cnim  poft  comprcflionera  ultcrius  pro- 
ccdittt%  fcd  in  hoc  gcncrc  proxfus  fiftitur.  Purat  t  quidem  Carpzo. 
vlus  ab  ipsa  tortara  difFerrc,  urpotc  quac  in  corporis  cruciatu  &  dol^ 
rc  tT^tntt  confiftit.pfr  L.  15.  $.  nu^wnml  demturiis.  Scd  quiatcxtus 
illc  nihil  de  m^mi  dolorc,  fed  hoc  tanium  dicii ,  quod  pcr  quicftio. 
ncra  inte!!4gerc  dcbcamus  torracnta  &  corpotis  dolorcm,  adcrucn- 
dam  vrriLatera,  3c  huic  nudam  int^rrog^tionem,  vcllcvem  tcrritio- 
nem  opponit,  ratis cx  hoc  ipfo  ir.fcr tur,  pollctrum  t  torturara  cfsc , 
quia  non  cft  lcvis  tcrriiio ,  fcd  corporis  dolor  ,  &  qutdcra  fubinde 
maior,  qu^am  ipa  funiculi  lcvircr  hgati  poflint  infcrrc-  Dcinde  f  in- 
gens,  &c  non  adeo  radgaus  dolor  fpccic  non  diffct«nt ,  fcd  laatum 
ut raagis  &  rainus,  crgo  ctiaoi  polletrum,  &  alia  tornienta,qa«  mc 
diocr^^ra,  &  ingentcm  dolcrcm  infcrunt,  non  nifi  hac  rationc  diftc- 
lunr.  Quamvis  f  creo  conccdi  pofilt,  qu6d  difi,  n.^ijnfin.  Carpzo 
vitjs  fcribit :  fcof  wrii^m  mit  bcm  X)i^im<nfTocf/  imo  &8ppIicatio* 
ncm,  ba^  rtnfc^m/cflc  tcrritionem  rcalcoi  cum  prrparatoriis  ac  pr«- 
ludiis  tormcntorum  cooiundara ,  meo  tamcn  judicio  aihjalis  corrv* 
prcflio,  five  fcaf  n)urct(icf)<  anfctjraiiffcii  it^  ^mntn^odS  non  ta«- 
tum  territio,  fed  ipfa  torturaeft^ 

Sed  tabftraiiciidoab  co,-j  'idiit,fiqii«ratur,quand#adhibcri 
poflic/ Refpondct  ;  D.  Car;  zoviusi».  5}#cerriiioncraccaIem,&poi- 
!etri  comp.ciTiarxra  tuncaf^hiberi  lolcrc  ,  cura  icus  jarc  tormcntis 
intcrrogaci  prohibctur,  or  Gfrimi  impubcs  rcus  fi  ^  ;?ut  fiain^  infi- 
rautatus  eiasn30 Ji  crirainis,  quod  pocna  corporis  affliAiva  non  co- 
eice  ur,  ydtcrtid  fi  mdiciis  non  fcvibis  urgeatur ,  illis  tamcn  ^  quse 
non  p!a.  c  vctifiit^ilia  &pfobabitia  patantur. 

^^0  t  qaoa  J  (ctritioncm  realera^dcqaainfrain  finehuiusdc- 
:iCou  s,*.!?.  ipficocifcntfo:  quod  polietiunjjCcum  bona  vcii  adc»- 

'  Ppp  ?  dtiflmli 
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ftiiriaii  Vici )  ciuodipK^oicc  fatctui,.noaelle  terriuoneni  tantum,». 

€2.  didentlo.  ^ 
I        De  hoc  t  non  dubiro,  fi  conftetdeliaum  cfle  comnainam  ,  a- 
deoquede  corpore  deiiai.nulla  fu  difhcultas ,  &  fitjale  deli6hjm  > 
qaodpccnam  corporisafai6i:ivara  paft  fe  traherepcflir,tuncin  duo 
bus  cafibus  pollerro  locutn  effe,  fi  nimirum  reus  indiciis  nonlevibui 
urgcatur,  dla  ramen  oon  fint  planc  probabilia  &  vcrifimilia.  Ra 
tio:  quia  pro  qualitatc,levicare  6c  gravitateindiciorum  lcvis  vel  gra- 
vis  tortura  inferri  potcft  prout  fcripfi  ad  Carolm.  artic^  38#  «.  1 1.  R:os. 
bach./^r^A:.  aiw.m.  5.  cjp.  2j.w.  3.  Damha\id.t..i37.  Far  nac  ^.  42. 
n.  20.  dummodo ,  tamen  illa  indicia  fini  fufticienter  probaia,  id  sft, 
per  duos  teftes,.omni  exceptione  raa  orcs,  nam  absque  hoc,torturx 
non  eft  Iqcus,  vide  quaefcripfi  ad  Carolin.art.  20.  w.  1 7.  ^^tu>  13.  n.  u 
&  i.art.^S.n.^.arLii  n.        6.  art.  lo.  n.  iS.  art.  io.  n.  9. 

Similiteradmitto  ,  pQllttro  locum  elle,  fi  de  corporedcKili 
gravis  conftet,  6c  indicia  fint  gra via  jufficicnterqne  probata,  pcrfo- 
naauceminfimulata  tcnerasadhuc&iTipuberis  artatis.  Ratio  :quia 
intormentis  inferendis  habendacft  racioaecatis,  lexus,v;rium,accon. 
ftitutioniscorporis,  jus  Bavaric.  nr.3.  art.  10.  Wcizenegg.  dtficrt.  6. 
cap.  9  n.  if  I  Damhaud.  cap.  137  ».  1  ^^3.  ego  ad  CaroUn.  artic  f  8.«.6. 

Quidfi  t  aKiem  per(onafit  infimulata  alicuius  criminis,  quod 
notoric  pocna  corporisafdidiva  Qor  cocrcetur,  tunc  adduci  nun- 
quam  me  pafsus  fui,  ut  pollerrom  adhibcri  pcrmitrercm.  v.  g.  fi  tan 
tum  mulda  pecunlari.i,  vel  poena  tciduani,  vel  odituani  carccris, ve! 
pccna  manicarum  ligncarum,  q  nbus.adulteri ,  &  alii  ante  tempU 
ftant  inclufi,  btC  (3d^m/  velpoena  columna?  piiblicae,  aut  pali  velpi* 

lae  wami.mrtn  ilcmit  an  fccn  @tocf  o&cr ^>faf)(  fcl^Iagt  /  o&cr  au(f  fcie 

©d&rdacn  (TcttCt:  quidquid  Carpzoviusp.  .  J^.  1  1 9.  ».  53.  (otibatr 
Ratio  :quia  t  remedium  non  debctoiseac:  b  js  (wo  fine ,  videqox 
fcupfi  AdCaroHnamvirr.  tf;  w.  ;t^%4rr.  45.  .  atqui  acerbius  eft 
fentirccomprcfsionem  poUicis.  med  antepollecfo ,  quam  fuftinere. 
has  pocnas.  I  je  nq'ic  eft,  t  fi  reiconfcfsi  &  convifti  cippo  canru  0 
induJantur,  1(t>vimvman|K1lt  @fOCf  (c^f/- vcl  fi  tmpingantur  ipfis 
rantum  compeJcs.  ^mw  man  llC  in  DlC  <Q(i)<Ux\  fcblai?f  /  Ra-io  : 

g)annt)tc;^i)rtur foU  ntt  fcbtvcrcr  fcpnAifg  &tc fetniff/  btcauff &a j  cr^^ 
^  ^   tvtfcfvc: 
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19 


20 


I  ^MSTio  Lxxxrin. 

iVltcnr;Scrbrcc()cn  jCl^ei^ifT.  jusBavancum rir.  j.  ^rr.  9.  Idcn.quc 

t  li  pccnPiclcgauonistanrura  fubfir.  Nam  quod  tortura  etiam  21 
in  cnfn  adiiUerii  locum  non  habear,  fj  oulla  pocna  corpofisaffliaivn, 
fed  tclegaro  perpetua,  vcl  fimilis  ranrum  fu,  timcnda  ,  iradit  ipfe 
'Carpzoviusp.  >  rf.  1 1 9.  n.  12.  i}.  6^-24.  per  Rntioncm :  quiarelcga- 
•tlononeftcofporisaffliaiva.id.  ifrfi/.n.  22.  pollcfri  autcm  comprcf- 
vsio  non  eft  tantum  territio.fedipfa  rcrtura,  ut  fuf  ra  vilum  ,  crgo  in 
adukerio  fitijplici,  vel  femel  ranjum  commllso  non  cft  adhibenda. 

Longc  t  minus  aaiem  pollcuo locum  efsc  puro ,  quando  prn:-  1 1 
terea,  id  cft  prarterquam,  quod  dcli6tura  non  irrhat  poft  fe  pcrnarp 
|corporis  afHi(5Vivaro,adhuc  non  conftat  de  corporedeliai,five  quod 
jdchdum  in  rci  verirate  fic  commJflTum.    Ratio  :  quia  absquc  hoc 
tortura  rcgulatitcr  infcrri  non  poft, vide  quie  fcripfi  ad  art.  6.  Carolt^ 
[nitn.}2.  (^feqcj.  arr  ^^.n.  i.&tnfumwacriminal.  cap.^.  n.^^&^.dc 
jquiainhoccafudnodcfeausconcurrir.    Quamvisenim  fubindcf  »j 
,  tin  dchais,qux  nulla  veftigia  poft  fc  relinquunt,  &  fafti  tranfcuntis, 
Bonreroanentis  funt,tortUJa  adhiberi  poflit,  uti  oftcndi  inCaroli. 
na  pccnali  artic.  6. n.  j 8.  jus  Bavaric.  tit.  3.  arr.  7,  Carpzovius p.  j.  q. 
np. «.  60.  &  61.  id  tamen  tunc  tantum  procedit ,  quando  dchdlum 
in fe  gravc  cft,  ita  ut  gravcm  ,  &  corpotalem  pornam  poft  (e  trahar, 
jusBavaricnr.  .art.^.  vclindic  a  ccna&indnbitatafubfint,  Cat- 
pzovius /^r.cir.  n.  61. 

Adhuct  nninus  pollerro  locumtribao,fi  triplcx  defcAuscon-  24 
currat,  id  eft,  fi  de  corpore  deliAi  non  conftct, fi  dclidum  non  tra- 
hatpoft  fe  corporalem,  vei  corporisafflidlivam  pocnanb  &  non  ad- 
finrlcgitima&fufhcientiaindicia,  fincquibus  torturainfeni  non 
potcftvid.quarfcripfi4(i  C4rol.4rr.  25.^.7.  ^rr.  20.  w.  5.  V.  g.  fiadlc- 
vem  ah'quam  fxminam  vifi  fint  juvcnes,vcl  ah'j  fapc  intrare,  ira  ut  de 
fimplici  fornicatione ,  vcl  primo  adulterio  fic  fufpedia :  minimc  f  l  5 
auiem,  fi indicia  adhuc  non  fint probata  duobus  tcftibus,  omnl  ex^ 
<eptIone  maioribus,  tunc  enim  tortura  adhiberi  non  potcft  ^  vide 
quae  faipfi  infumma  crim.  cap.  5.  w.  i  j  &  feqq. 

Quidergotin  prxdidiscafibus,ubipolletro  focus  noneft,fa.  16 
ciendum  f  Re^pondeo  pro  qualitatc  circumftantiarum  vel  nudara 
.  verbulem  teiritionem  cum  praeparatoriis,  atque  prarludlis  totmcnto« 

lum' 


482  ^j^srio  L XXX f  III.  ^ 

rumleviutculis^coniurxtam,  vcl  mmxs  de  corqviead^  faciendas  elfe, 
icauccarniffxverbis  &  geft.bus  fevcriotibus  ad  torqaendum  coa- 
fBCcis  ircuat  in  inq^aifitum»  non  aliter  ac  fi  ipfum  prehcodere  ac  tor- 
qucre  vcller,  absqae  apprehenfione  lanQC» ,  &  tadku,  CarpzA)vius  m 
47.  per  Kationcm :  qaia  hac  tctritione  veritas  f.>  pius  exccrquetur  id^ 
».  yo.  ubi  ait,  quod  (oleat  inqaifitus  ita  terreri ,  quand#  lcvlulcula 
adfunt  indicia>  aut  fi  qualitas petlonar  ipfara  torturaro  non  admittit.' 
Vel  pro  t  qualitate  circumftantiacum  ufiirpanda  territio  ualis ,  ita 
utprattcr  minas  Carnifex  q^oque  manus  apponat ,  &  qualequale 
initinm  torturae  faciar,  retim  vcftibus  denudando,  ad  fcalam  ducen 
de,  infttumen  ta,  quibus  tortara  pcragitur,in  confpedum  ipfius  po- 
nende^  td*  n.  52.  1 1 7.  qui  p.  3.  cap.  1 19.  n.  $2.  fcribit :  quod  licer  in 
iis  criminibus,  quorum  po&na  corporis  afflidiva  non  ett,tortBra  dc^ 
ccrnl  nequeat,  terrltionem  tamen,  additis  ctiara  quandoquc  prselu- 
diis  torturae,  &  modcratac  ligaturjr,  locum  in  illis  (ibi  vindicarc 

Vel  t  d^niquercoiuramcntura  purgationis  imponcndum  cft, 
Carpxoviusp.  3^f<ip.  iig*«.  55.  qni».  J^.cr/e^^j.  hociuramcniumin 
fpecie  in  illo  cafu  adultero  pro  rationc  indiciorum  &:  cir cumftantia- 
rum  iniungipofreadmittir,qaandoadulterium  ita  cft  compararnro, 
uc  nullapo&aa  corpoialis  fit  extimefccnda. 

Ncquc-t-his  obftat,  quod  fuprade  contrariiob^ervantia  di- 
£lum  eft :  non  enim  quid  fiat ,  fcd  quid  ficri  dcbear,  atrcndendum 
eft,  L.fedluet  12.  ff^de^ff.pr^fid.  Sc  ihiWtf^nh.  inpamit,  S^antenim 
quidam  iudices,  qui  hjminis  vitam  &c  nioritm  iuxia  arftimant ,  qui 
hominem  torquere  &c  pila  ludcrc  paria  cfte  fibi  perfuadeat ,  Bernb< 
Zicrizms ad drtic.  S.Carelpaual. 

Adid,  quodexCarpzovioq.  119  «  32.  allatnm  cft.Rcfp.  il- 
lum  fcmper  in  ifta  opinionc  vcrfari,  quod  putet,  pollctrum  territib - 
ncmtantum,  nontortutamcfle,  &  nifi  inpridudicio  fubnexo  fccif- 

fct  mentioncm  Me^DaumcnflccfaniiiU^cu  ^nbiarmit  juju|cl)Mufxn/ 
intclIcxKfcm  ipfum  tantum  dc  prodtKfUone  &oftenfionc  pollctri' 

(^quialoqaitar  de  appojltis  mftiumcntis  ad  poUices  corjftrin^endos)^ 
inon  dca&ualicoa^picfiioac. 

Et  t  qii^amvis  FaviiuciusW'.  utit.  yq:4i,n.  i^i.c^/Sv/^  abipfo 
atlegatus,  rcferat  aliqMOS,  qni  ptuant.  in  levtbas  qiu  que  ddifl is  ror 


tum 
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urac  lcvHocum  eire,  prcefcrtim  m  vilibas,  &  abic6tis,vel  lc v'ibus  per- 
Ibni^,  ipft  ramcn  ».  6.  hoc  redte  negat ,  etiannfi  legitima  praccedant 
indicia,  w«  ij.  raoner,  ab  hac  negariva  opinionc  non  cflc  lecedcn- 
dum,  addendo :  Ucec  quandoque  viderit,iudices  venine  ad  rorturam 
in  levibus  deli&is,  cos  caraen  maxime  ob  id  reptehenfos  clle  a  pru- 
dcntibus  viris,  &  jureconfultis. 

Ica  iudicandum  f  &  a  tortura  pollctri  abftinenduai  cffe  cenfui 
in  caufa  Barbarac.  R.quac  lenocini  j,  fi  ve  domus  accoraodatae  infimc-^ 
laca  negabat  fc  fcicntiam  illiciti  a^us  habaifsci  item  in  caufa  Margr- 
rcthac  C.  quat  fimplcx  aduherlum  confefla ,  fc  pluribus conmifcuiire 
ncgabat.  qua:  ambac  23.  Nov.  idf  (5.  H;  polletro  fucrunt  torta:  cum 
camcn  nuUa  iodicia  allegata,  ncdom  legitime  probara  fuiflent. 

Dctranfituper  alicnum  tcrritoriumcum 

capcivo^ 

^JE.STIO  L  XXX IX. 

An  malefadorcs  vinculis  conftridios  libcrc 

peralceriuscerricoriuiD  ducere  liceat? 

Summaria« 

1  Qulddejurecommum?^ 

2  Cur  duccre  Itceat  f  Rathftlmay  ^.fecundd^  4.  tertia,  5 .  quauai 
£  Solutto  comrarij. 

7  Ccnclufio,S.praxisjurlc$mraria. 

y  Bxemflum^  i^.fundamentum^  11.  &rati9. 

INfpe&o  tjurccommuni  rattlti  Rcfpondentaffirmativc,  quod  vi- 
dclicet  finc  violatione  tcrritori j  captum  in  fuo  terriiorio  per  altc- 
rias  magiftratiis  rcrrirorum  ifto  irrequlfito  ad  nlium  locura  Cui  tetri 
torij  duccrepoflir,  utiBidenbachiusi«^/t/tf^.  nohil  q.  11.  Befold.rfrm- 
rkd.  imp.  Rom.  mtln  f.  r  00.  §  IIOC^flKntJjCr/  idem  in  thefai(r.  praft 
®Mr<ftfil^r  b(t  jaaleficanten  kleai  de  )uic  territor./,  ij^.u.  hk  etiam 
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^JRSTIO  LXXXIX^ 


ociajiorie.  Wehnctus in  couftl,  Vranconij per  tot,  Reincking  de  Regtm. 
fuul.  l.  2.  claf  i.  iap.  1 7. »,  9h  &  Ml-  Caspoll.  de femi.  rufl.  frttd.  c.  3. 
defervit.  ri<e «.  1 7. 1 9.    Z2.  71. 

Kationcs  f  pro  fe habent  tafes,  quia ncrao  prohiberi debct  via; 
publica  uti,  L.  feragmn  i  r.  C.  de  fervit.  &  aq.  adeoquc  per  alienum 
agrura  ire  eft  (ie jurc  divino  &  naturalif.  omnes leges  t.dtfi.  i.  Iia,  ut 
iniuiia  afficiamr,  qui  via  publica  uti  prohibctur ,  L  inmrurum  13.  §« 
fi  qu»  me  prohibeat  ff.  de  intur.  L.  2.  §.  ft  quu  in  mariff.  ne  quid  in  locpu- 
t/if,  ac  ncgans  tranlitum  innoxiuro  hoftis  cenfeatur,  c,f.  cauf  13.  q.i, 
vid.  SciiurfF  cent.  j.  conftl.  29.  «.  7.  in  /.  &  n.  S.  Rcincking  loc,  cit.  n, 
<)6,  ubi  aiu  quod  via  publica,  t)U ^mWKBtVa^/  Ccuiuscunque  tcr- 
ritotiumattingat)cuiu$ad  ufum  licitunB,  pra:lertiai  reipub.  tuitio- 
nem  patere  dQhaz^ttt.tit.ff.deloc.  &itiH.pub. 

Ratio  t  alia:  quia  eiusmodi  duftio  non  tribuit  iurisdI(§Jonem, 
E.  ftatus  fibi  itivicem  traolitum  eiusmodi  concederc  debeni,  Befold. 
d.  §.  nccf)  WeiltiJtr*  Nam  adcognofcendum,  an  loci  alicuius iurisdi- 
aio  tutbetur,  inlpiciendum  cft,  num  a^asturbativus  In  alieno  terri- 
torio  ufurpctur,  ut  u  g.  captura,  quae  ad  ius  tcrrcndi ,  fcu  fabmoveo- 
di,  hoc  eft,  capiendi,  6c  ia  captivura  exequendl  pertincr,  per  L.puftl- 
Uu 239.  §.  territoriam  8.  //.  de  V.S.  curahoc aotera  jure, quodtertito- 
lio  cohaeret,  nihil  coramune  habct  jus  duccndi  captivum  ,  cura  in 
loco  compctcnti  iamfit  fubmotus,  idcoque  ncc  illius ,  pet  cuius 
territoriura  ducitur ,  tcrritorium  violatur ,  Rcincking  loc.  cit.  num. 
96.  ubi»./<^.  tettiamRationcm  f  «diungit:  quia  licitumeft  de- 
liiiqueniemin  fuo  territotio  capcre,  &advcrfus  eum  in  fuo terti- 
torioftatuctc,  crgo  etiam  e^,  pcrduccre  ,  abi  commode  executio 
fieri  poteft ,  argument.  L.  2.  /f.  de  juriidta.  Railo  t  adhuc  alla ,  & 
quatta  fccundum  Wehnerum  :  qaia  io  jurisdiaione  tantum  ca- 
ptura  &  fciitcntia ,  ac  fnpplicium  ,  infpicitur  ,  intcrmcdij  adus 
negliguntur.  Bcfoldus  dejur.terror.  d.f.  »75.  cumfeq.  ubi f  nihilob- 
ftaredicit,quodjurisdiaiocoh*rcattcrtitoiio,&iudex  tcttcre  ca- 
ptivum,id  eft,dttci  mandare  non  poftit ,  nifi  in  fao  tcrritorio,  L.  fin. 
f.  dewr«i.cam  fubjutcducendi&  jus  cogcndi  comprehendatur, 
L.  iUeaquo  §  I.  jf.  4i  SC,  Treb.  Nam  ad  hoc  Refpondet  Pompon.  IC 
m  L.fuptUf»  Z3y.  §.  territoriw»  i,f.  de  V.  s.  tcrritoriut»  ei,  cuius  non 
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^MSTIO  L  XXXIX. 

ef},tantum  pfohibct  iusfubmovcndi,  id  eft,  capiendi,  non  captiTura 
duccndi.  , 

Exquibu^tinffrunt :  quod  /iquii  nuWk  ante.requifitionc  dc 
tranfitu  ufus  fuifTct ,  dominus  tcrriiorii  traofitum  dc  iurc prohibcrc 
non  poflRt,  Bidenbach  hr.  at  ti.i.  ' 

CONTRARIUMt autcm inhis partibus fervatur ,  quod 
vidclicet  illi,  qui  fuos  malcficos  alibi  punicndospcralicnum  tcrrito- 
rium  transmittere  volunt ,  prius  ab  illius  domino  litcras  falvi  con- 
dudus,  adeoqncinnoxium  tranfitumpctant,BCit^firCttg(aU  JUburcJj^ 
fu^rung  btX  5J?iinftcan(Cn/  dc  qua  confuetudine  ipfc  quoque  Bidcn- 
bach  r.  Cum  igitur  t  «nno  i^f^^  duo  feripctac Ingolftadio  Mo- 
nachiumadiunclis  aliquot  militibus  vinilr  per  Nomarchiam,  fivc 
prxfcduram  (X^Clcfxrijfjcffcn  irrcquifito  Ducali  Neob.  praefciflo  du- 
ccrcntur,  is  cos  tam  diu  detinuit,  doncc  2^  „  Duemb.  Domini  Vica- 
rlus  lc  Confiliari;ingo!ft:«dienfcsfc  fc  ad  folvendos  fumptus,  &ex- 
tradendas  reverfales  ofFerrcnr^quod  ifta  tradudio  Serenifl'.  Principi 
in  jure  fuo  territoriali  nihil  derogare  debeat ,  petendo,  ut  prsefecflus 
ofque  ad  limitcsBavaricos,  t)tj5  miff  DU  ©r^nticn  (}C3Cng)faffcnl)Cffcn 
cos  ducere,  «c  illiusloci  vicepraelcdoDcm  pflCfJ^  9Dcrwahcr/rradc 
rc  vcrit. 

Ncctimmcritoridem  cnimaEqnum  infeBavarifiatuunt,  uti 
viderecftm  bcnZcfCn  rrfcntur^  contra  Q^m^crn.  ubi  fcL  i^.  quc- 
rtla  monetur,     ^cr  J^crr  ©raff  in  i^rcr  gur(l(-  S^urcfef-  Cbrt^f cit 
<TC^iffcrt/  im&etncn  ifln^(r\(btinm\n  Mircf)  fctc  ian^^Siuf  L  i) 
Bngfcif/pertorfitorium  Ducale,  bcn  ^jcmcincn  vnb  fon^)crcn  ianb 
Svcc^fcnynwibcr  mit  ®cwa(f  jcfii^rcf-  vid.  Bcfold.  m  thejaur.  lu.  d. 

n.  10.  w  t)urcf)fii^r*  , 

Fundatur  t  autem  haf c  confuctudo  m  eo,  quod  capere  in  alic. 
noterritoriomaIcfa(florcmnon  liceat,  crgo  nequc  captivum  pcr  id 
ducere ,  quia  videntur  pari  pafTu  ambulare ,  <5c  facftura  fuc- 
ccIGvum  mcdium,a  primordio  fepararc  non  dcbct , 
Rcincking  loc.  ctt.  n.  94. 


II 


j^UJESTJO  XC. 
An  cadavera  defundorum  concedi  poflint 

Mcdicis  &  chirurgis  ad  facicndam  ana^ 
tomiani>« 

Sunimaria. 

I  £xmteratlo  corpork  bumdnt  detejlanda» 
z  Sub  exconimumuime prohihtta. 
I  Inquoufuf 

4  yinfaclum  vel  jinis  reprehendendpu  f 
j  j4nanatmialictta,veltllUit44 

6  Tundanientum  negativa,  8.  9.  ' 

7  Opim9  BMtolt.  ' 
10  jlffirmattva  Boiirij^  1 1.  Soarez.^,  11.15.  Gomez.^^  x6.  Clarl  1 7. 

Menoihij,  1 9.  apoftilla  ad  Clarum,  20.  BAtards, 
1 3  Tundanientd,  1 4. 
18  Stattiiuw  Pap^M 
21  Prdtudicium. 

I  Uara  t  dctcftandum  fit ,  &non(blum  divinxmaicftatiscon- 

v^fpedui  abominabile,  fcd  ctiara  humanar  confiderationis  obtu- 
tibu$vehcmcntiu$abhorrcndum,cxenterare  corpora  dcfuncflorum, 
ut offa a carnibus  feparcntur,id  Bonifaciui06lavu$  Poniifcx  wc  u 

t  csftravag.  cemmun.  de  fepuUuru  non  latis  potuit  cxaggerarc ,  volcni  t 
igitur rcmcdium adhibcrc,  pcr  quod  taniac  obominacionis,  tantsq^c 
immanitatis  &  impiecatis  abufus  penitus  dcleatur,&  cavcrc,  nc  Hdc* 
lium  roanus  tanta  immanitatc  faedcntur ,  &  ut  defun<fk)rum  ccrpora 
fic  impic  ac  crudclitcr  non  tra<3cntur,0atui  r,  ut  iUi,qui  hoc  attcmare 
pracfumpferint, cxcorhunicarionis  fentcntiam  ipfo fadoincurrant* 

I  Et  quamvis  t  loquatur  de  viris  honcllif  ^  naturali  vel  honcfta 

tnortc  defiindis ,  eum in  finem  fic  excnteratis,  ut  oflTa  fic  fcparata  io 
cerram  fuam  ,  lcngiu$  diftantem,  ubi  fcpulturam  elcgcrunt ,  fcpcli- 
enda  commodius  av  ehantur :  cx  vcrbi$  tamen  eius  manifcftc  conftat, 
ipfum  non  t  tam  fincm,  quam  fadum  ipfum  rcfpcxiflc  ,  &  vel  dctc- 

—  ftand» 


i 
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ftandac  fcritatis  abofum ,  vcl  dctcftationcm  in  co  pofitam  cflc  voluif- 
ic,  quod  humana  corpora  dilaccrcntur,  truculcntcr  cxcntcrcntur^ 
rocmbratim,  vel  infrufta  immaniccr  concidanxur  ,  caq^e  fubfcqucn. 
ttr  aquts  immcrfa  ignibus  dccoqucndatxponantur,  &  tandcm  tcgu* 
mcntumcarnisaboftibus  cxcutiatur/&  quodillud  mcotcf  fidcliuai 
horrore  Cummovc3tr&  pcrturbct  auditum. 

Qiuc  t  omnia  fibi  locum  vcndicaot  ctiam  in  anatomia  cada vc- 
rom  corum>  qui  vel  violcnta  manu  hoftium,  vel  infami  necc,  manu* 
<jue  carnificis,  occubucrunc*  Cum  igicur  cadcm  crudclicas  fubfic, 
tvidcri  poflct,  cadcm  Calccra  deteftacio,  fi  non  cxcomoaunicacio,  huic 
quoquc  cafui  quadrarc.  Hanc  t  fcntcntiam  confirmat  lcx  antiqui  te* 
ftamcnti  Deut.  c.ii.  Quando  pcccavcrit honfto,quodmortcplc<ftcn- 
dumcft,  &  adiadicatus  morci,appcafu$fucric  in  pacibulo,  non  per- 
aaacbic  cadavcr  eiu$  ia  ligno,  fcd  in  cadcm  dic  fcpcliccur^  Ec  non  f 
imracricb  cfiamiQfpeaojurecivili  dubitavic,  Bart.  inl.f.ff.decadd' 
rer.  pufuzn  cor^ora  damnatoru»  tradi  dc  jutc  peilintracdicis  Sc  chi- 
rurg  s  pro  ana:omia  facicn  <  racio  t  dubitandi  potuic  effe  fccua- 
tiuT.  Frans.dt  Ripa^  traH,  depeflef  40.  n.  124,  cum  feq.  quia  corpo  • 
radamnatorum  diUniari  pcifrulU  uon  pofluat,  nifiin  quibusJam 
cafibus  proptei  atrocilTimum  facinus  I.  capitahum  ffatnoftuffjepan. 
&  in  L.2.  Q,  arbo.  fm.  c^fjr.  Qutn  t  inai  teftatori  iubenti  exentcrari, 
Sc  corcus  ciiftodirirtiuin,aiiccrcmari,vcl  in  marc  prcijci,  haprcs  non 
debet  obtcmpcrarc,  fed  in  memoriam  humanac  co»ditionii  fcpultil. 
rac  tradcre.  L.qutiam  ff  de  condtt,  inflt.  &c  ibiBar.Bal.  Ange.  lo^dc 
Imo.  &  Angel  in  L  fratof  f  fi  quu.  ff  dtfepuU.  rioUt.  &  in  d.  extraua. 
detefandddefepuU.li^l^icol.  Botcwxs-^  deaf.  287.11.5.(^6.  ubi  AF- 
F1B.MAT1VAM  tcnct ,  &  adducit  Franc.  Curt.  in  L.  impermm 
qacm  rcfcrt  &  fcqaitur  Lancel.  D ccius  coU  2.  verf  in  ead.  giff.de  imUd. 
i^mi  i«i.diccnrcro,qaodin  hoc  vcrfcttirpublicautilitas,ut  mcdici 
proconlbrvandiscorporibusnoftris  hanc  periciores ,  &quodhoc 
non  poffic  impucari  ad  iniuriam,  argu.  L.  quod  rei  qubl.  ff.  de  iniurtu  & 
idcm  iranc.  dc  Rtpa  uhifupra.  Cum  t  quo  coRcordat  Soarez  commun. 
9pin  kt.A^n.  ijg.ublgeocrahufuadmiaumefledicic^cotpotadam. 
r  acorumanacomia:  cxerccndae  concedl  debere.  In  hanc  t  fcntcnti- 
am  fcnbitetlam  Anton^mcz  v^r.r^fW.  tom.  j.c.  14.11.  9>bisvcr- 
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bisTPoftrcmo&finaliter  q\iatro;an  reus  conde.nnafiis,  &  jam  Tu- 
fpenfas^anreqnacn  fcpsliatur,  pofTittradli  me  lfcis  &:  cl  irargisad  a- 
naromiaiTi  facicnda  n  ,  &  ccrte  jurc  non  rcpetitur  ,  rcd  Bait.  tangic 
hoc  m  L  fiiuffdecadav.  pun.  &  rclinqait  indecifamrfimiliter  etiam  lan- 
git  Ana-niai^^^x./fe/wrmr.r^)/^^  iw/i«.  6c  rdmquit  cogirandum.  Sed 
ego  teneo,qiiodponictradi;  Primo;  t  q'^ia  quando  aliquid  ocrni- 
bus  prodeft,  5n  comniuni,  praefcrtur  utilitati  ^tlvaidc^ttxt.  ejl  in  I.  un. 
g.fin.  C,  de  cdduc.  toUitP  Secuodo ,  t  &  in  fpccie  facit  t$xt.  m  L  quoi 
rciptibl.  (f.  de  inmiis  ubi  habetur,  quod  iudcx non  facit  iniuriam,fi  ali- 
qaidficitimaitu  reipubl  Hcettendacin  contumeliam  alicuiuspri- 
va:i.  Et  inexprclTo  ifto  fundamcnio  &c  confidcratione,iftam  fenten- 
tiaTi  &  conclufionera  tenet  Philipp.  Dec.  in  L.  impcrUonff.  de  iurtsdtilm 
omniiud.  3.  colu.  n.  1 7.  Huic  t  fiibfcribit  prxtatus  Eman.  Soatez  in 
notis ad ipfum  d  n.  j.his  vcibis;  rec  fnnc  dubitandum  cadc  re  unquam 
fuit,  cum  certo  ccrtlui  fit ,  perfedam  medicinae  cognitionem  non 
mag*s  absqueanatomicisdifleaionibuscomparari  pofte,  quam  ve- 
ram  aliquam  ahcrius  aitis  fcicntiam  absquc  ipfiusmer  propr  j,  &  g«- 
nuinifubie<ai  notione  quxri  pofie.  Quibus  t  accedit  lul.  Clarus  jf. 
fin.  q.  loo.n  2.  ubi  ad  quaeftiorcm  noftram  refpondet  his  verbis;Ego 
non  reperio  hoc  jurc  decifutn,  led  dc  confuc^udine  paflim  obfcrva- 
iur,quod  dantur  huiusmodi  corporamedicis  ,  habi.a  tamcnpriti» 
licentia  a  PriucipCy  vc!  fenata,  &  ita  pradicari  atteftr.tur  Beilach- 
inu.  catavera  n.  5.  Et  rcfert  Anton.  Gomest.i^.  deMor.  infin.  quod 
dc  anno  15  50  Carolus  V,  Impcrator  pcrquifiv  t  Voium  Vnivernta- 
lis  Salmaticenfis,  an  hoc  licerct  facerc?  &c  Vnivcrfiias  refpondit, 
quod  fic.  Mcnochiusf  dearbit.jud.  quxjl.  C4s.     ^.n  10.  &  feqq.  Ob 
publicam  etiam  uti'iiaiem  in  mortuos  a  iqiud  rEoliri  liccie  puiar, 
ut  cum  laqueo  fufpcnfus  fchoiaftxis  atquc  ftudiofis  ariis  mcdicinx 
in  caufam  anatomiac  concc<litur  rconccdi  enim  pofic  crcbrkis noftri- 
aftirmant, it^Dcc.  in d^  Kimptrunn li^dejund.  omn.jud.  ubi  Bolog. 
w.  37.  i».  jiw.  communem  tertacur,  eifi  ipfe  fccutusBau.  in  L.  ult.  (fr 
decadav,  pun.  diflentiat,  ftd  verau)  effecommiincm  firjtcniia:v.  fcri- 
bitRlpa  tra^l.  peflss.  tit.de  Ycmcdiis prdi.ftrvativis  contrapejlem  n  t^t. 
&  banc  t  commuacrn  D^:)cSkora<ii  optn  oncm  rccutum  cii  ftatutum 
Papiac  crtminal  fnhrub.de  an^itomia funda.^  Ego  in  hoc  (pcr-^ 


git  idcm  Menochius  miihum  judids  rirbitrio  tribacrero^  quiliia 
prudcntia,  confidcrabic  familiae  conditi^nciD,  &  dignitaiem,  an 
hujusraodi  fir,  ut  illa  reluftantc  cad^vc:  anatomiae  tr^dcndura  r.on 
fit,  vtl  tradendum.  Si  vilis  cft  familix,  &  dcploi^t;c  conditionis: 
tutius  ratncnerit  Princtpis  voluniaccro  perfcrutari,  ut  rc6ke  admo- 
nuit  lul.  Clar.  hb.  5.  fcnrent.jurig^  f  ult.  quajl.  ulu  Menochio  f  ad- 
flipiilaturapoftilla  adClarura  loc,  cit.  ubi  addii:  Ego  indiftinae 
obrcrvarcm  inconfulto  Principe,  &  nulla  confiderationc  conditio- 
nis^ac  dignitatis  familia:  habita  comrauncm  fcntcntiarain  airaffi- 
iiis,quipcrfruftafcinduntur,ut  habctur  fupra/.  ^^jiw/«m  w.  4. 

lohanncs  t  Baptifta  Bti^ rd  in  addir.ad  Ciaium  d.  q.  loo^n.  4. 
^dducit  etiara  Ripam  tn  traci.  dcrmclfr^fcrv.  cm pejlcm.  n.  143.  & 
feq.  aitcftanrcm,quoddcconructudinc  rcquiratur  Principisaut  da- 
ranati  liccntia,  &c  ibi  ciiam  dicir,  qiiod  foleant  Phyfici  officia  ftle- 
rania  pro  aniraa  anatomizatJ  decantari  flicerc,  &  ipfius  offa  fcpuhu- 
rx  cum  d^bicis  funcralibus  tradcrc,  Sed  Menoch.  ([  inquit)  de  Axhil 
wd.cas.iSf.n.  10.  dicir,  quod  remittitur  aibitrio  judicis,  fubjun- 
git  tamen,  tutius  cflc,  Principis  voluntatem  perfcrutari. 

Cura  f  apiid  nos  i6.1f^ovemh.  dnno  i  d^^.abrcnte  Screnlfl.Prin 
cipc,Medicus  &:  chirurgi  petercntcadaver  fuiis,laqucoinBurckaim 
fufpcnfi ,  pro  facicnda  anatoraia  ,  id  cis  fuit  ncgatum,  non  quoc 
nova  ifta  caraificina.qua  caro  Infrufta  difcinditur,  &  fingula  mcra- 
bra  defiindi,  honcfto  quidcm  titulo  ,  fcd  fatis  inhontfto  &  fiinc- 
fto  (xpe  roodo  dilaniantur,  cruddior  fir,  quam  ea,qu«  in  ipfb  loco 
fupplicii  vivo  illata  fuit:  fcd  quod  non  cfTct  tanta  ncccffitas  &  u- 
tilitas  cxentcraadi,  ficut  in  Academiis,  in  gratiara  ftudiororum  mc- 
dicinr,  &  quia  magiftratus  laci  ad  contcftandam  fiam  jutisdidio' 
ncm  crimitulcni  defidcrabat  malefadercm  diutiu^  in  futca 
fii/pcnfum  mancrr,^ 


Early  European  Books,  Copyrighl©  2012  ProQuest  UC. 
Images  reproduced  by  courtesy  of  the  Biblioteco  Naziona 

CFMAGL.  2.6.47 


DECAS  X. 

In  materiajurisdictionali^ 


An  Encoenioruni  protccaio,  Ut  ^iti^XCti^i 

|(^tl^/fpcdlccaddomiauniloci  habcatcmbaflam  vel 
altam  jurisdidioncra  ? 

Summaria. 

I  tncetnia qutd? 

X  OrigodedicationisEccUftdt.^^progrepff. 

4  ^Htb^ritoi  SS.Pairum. 

5  ConcurfHi  populi  qua  de  caufa fiat  ? 

6.  7.  Conmiorumj  3*  ^r&intrcatmmortgo,  10.  jihufus^  \  i.incotn- 
potandoy  ii.ii.QUra locorum dominis  non probtbeatur? 
14  <35iit1Wdtt  md  t^.  16.17.  cuijw  iHudcedat, 
1 3  Ortgo  6<p  ^irc&WCtC^|fc^lll5<^/i  9- 

20  Ortgo  choreanon. 

11  VelptetAtisi 

%]  u4bufH^  infaltandB. 

24  OrdinationesBavarica. 

Proti^io  mceniorum  ad  quem  fpellet} 
1 6  Cur  ad  dominum  baff^  iurtsdtiltonts  f 

27  AiithorttasjuriiBavartc'%. 

28  j4n  etiam  extranei  in  enctxmis  deVtnquentespuntri  posftnt  ? 
2  j  Qutd ft  autm  graviora  delitla  committantur  ? 

jo  rfu6  modernorum  temporum  .  &  Ittes  rationt  butM  protellionu  vrta. 
31  Quomodocomfonendd? 

PErEnctcnia  t^Hvidhocloco  nniil  1ntclli^imui,quam  fcftaradc- 
dicarionis,  BefoldAnthefauru.  ^tri^lVCicl)  i^jf  fedaltcjuandoy  vel 
feftos  dies  initiales  dcdicaiionis  tempH  Paui.  Maitht 

WQhnctusinobfer.praa.  ltt.K  u  ^trc^tvcicftrj/?riw.  Mager  de  advO' 
cat  arm.  c.  1 5.  deafjinadvocat.  n.  107. 

Origo^aatcm  huius  fcftidefcendit  ejiiret^ritcftamcnto.Moy- 
fescnimDomino  praccipiente ,  fecit  tabernaculum  &  facravic  illud 


cum 


  m 

cumrocnra,&  al  aricius, &:a!rcisvalisurenril4bus      divinum  cul 
tum  cxplcncJum,  iSc  ronfolurn  divinis  prccibus  cafacravit,  vciurr 
cciam  fandiolci  undVtoncdon.inoinbentc,  lintvit,c.  i.  deconfiil.  diff^ 
I.  legitur  namqucDomuiuroprapccpiiseipsiMoysi^ut  chiisma  coiif» 
cerer,  quoungeicc  labcrnaculum  in  dcdicatJonem      arcam  lefta 
ractiti.  Salamon  quoqne  filius  David  iubente  Domino  »  pcrfecr 
tcmp!ura.cun,Alia.i,^rcliquaad  div  num  cultumpeiaocnduni  con- 
(ecravir,  Cicwi  tn  lib,  rcgum  habeT\ir  ^  neq.  6.  texu  incap.  i.  de  cofifet. 
dtfi.  I.  videSpeidehum/wypfCtt/.  K.  JCirC^)tVCi(^  ^]Jnpr.  Plura  decn- 
casni)s  luuaorum  videapudSchard.j//  Ux:c.tc  en  oenia. 

Poftea  t  apud  Chriftianos,  in  primordio  &c  in  hunc  usque  di* 
cro,  femper  uliuicum  fuit^ut  Ecclefias  novitcr  ccdificarae  pcculiari  cut- 
tu  6c  folcnnitatc  Domino  DE  O  &  Sar.dis  cius  ftaiim  port  finitam 
&  abfolutam  ftrudlruram  antequcm  in  ca  facra  fiercnt ,  dcdicarciuur 
&C  eiusdcd:ca:ionis  annua  mcmoria  fcu  a  miverlarius  dics  cclcbra- 
retur.  Dequibus-J-  Ecclcilaium  confccia  ionibiis,fcu  dcdicationi- 
bus,  ad  quas  plures  Epifcopi  convenire  (olenr ,  ficquens  menrio  cft 
apud  Patrcs,6c  antiquos  rcriptorcSjEulcbium  lib.  ^.de  vita  Conflantim 
Sczomenum  lib^  i.  Ecclef.  htfior.  t.z^.  S.Auguftr/ii.  4.  contra  Crelcon  c. 
40  ubi  par;e.umconrecratorum  menrioncm  facit,  Conc.  Cariha^. 
V.can.  6.  Grcgor-/i6,  2.fpz/?.  ^8.&a!ios  apudBcIlarm.  Ib^i^decultu 
Sanclorum c.^.nz?^^y\L^ym.hy  ^.tracl  p.r,  i^.iii  facravr  ordin  w.S.ubi 
ctiam  adducir  tefli .  onium  I{idoriH.fpalcnfis//k  iJe  lcdef.\off  c^i6 

Ad  talci  t  dedicationcf  tcmpforum  magnus  ficbar  &  jdhuc 
hodic  fit  concucfus  populi,  r jm cx  eodcm,quam  cx  vicinis  Iocis,par- 
tim  proptcr  folcnncm  fcftivicjtem,  &  folcnnia  ac  fufta  confccratio- 
nis,  partim eti jra  prcpter  iudulgentias,  qUT  conceduntur  iis,  qui  ta- 
li  dic  Eccicfiam  illam  invifcrinr,  dc  quibui  ^idc  praedidum  Layman- 
num  lib.  S'tract^j.c.  ^.de  vndtdgenttUtt.  i. 

Et  quia  t  confangiiinei  &  affines  ex  diverfTs  locis  conyeniunt, 
Chriftianx  charitas,  &  fanguinisconiunitio^vclaffiniratis  vinculum 
hoc  didat,  ut  cognari  &  affincs  fuos  propinquos  ,  qnieo  die  facris 
myfteriis  jdfunt,  ad  frugalc  prandium  invitent ,  ubi  plerumquc  oc- 
cafioncm  capiunt  clc fua  pjrenccIa,cognatione  &affinirate,  dequc 

Rrr  *  fuis 
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494  ^ 

fuii  maioribus  colloqur ndi,  &  memoriara  corura ,  fuxq^  cognatio 
fiii  rcnovandi^  &  in  domino  fcfc  cxhilcrandi. 

Solcnt t  ctiam  ciVci  &  incolac  civkatum  &  pagorum  frugaliui 
vircrc,  &  Isetitiara  cx  folcnnitatc  fcfti  captam  fuis  libcris  pcr  lautio- 
rcm  traaationem  oftcndcrc,  vcl  ctiam  amicos  &  vicinos  acccrferc, 
&  ad  prandium  invitarc, 

Piflim  ctiamintroduiJlum  cft,  utfacris  pcracJlis,  nundinac  cclc- 
brcntcr,  adcoquc  mcrcatus  &  Enoocnia  fimul  cclcbrentur ,  Wchncr» 
in  ohfer.u.  S^XXi^Wd^m  pr  qaTrfrt  3)le|frt)ltb9^5rcf t  hanc rario- 
ncmaffcrttquod  nundlnx  &  mcrcatusolim  avidoribus  inftituc. 
banturcumfaccllo*  annuofacro,  ba^CtO    UOC^  (ompt  /  M^fJC^ 

meittialtci)  i\i  jt<rcf)m<(r<  vnfc^a^rmdrcttc  $ufamm<n/  tixD  mtfctit^ 
antcr3c^a(«it  »<rb<n* 

Probabilius  t  mihi  videtHr,  id  Indc  profluxiflc,  quod  mcrcato. 
rcs  confuevcrintfefc  praefcntarc  fuis  mcrcibus  in  concurfu  populi , 
utilli,  quipcrcgreadvcncrunt,Iiberispoffcntaliquid  domumrcfer- 
rc  Quemadmodum  adhuc  hodic  videmus  in  iis  locis  ,  ubi  raagni 
conventus  habcntur,  vtluti  in  comitiis,  mcrcatorcs  adcflc ,  &  in  locis 
facris,  ad  quae  percgrinationcs  inftituuntur ,  imo  ctiam  inthermis 
fuai  mcrccs  cxponerc  ,  ut  illic  conflucntes  alfquid  pij  vcl  rari  fibi 
compararc,  vcl  ctiam  libcris  &  domcfticis  fuis  domum  fecum  affcrrc 
poflint.  Non  cnimpcrcgre  prcfcdi  grati  rcdcunt ,  nifialiquid  fal- 
tcwfccum  libcris  &  ancillis  rcferant. 

Haec  omnia  pia  funt ,  &:  antiquorum  Gcrraanorum  dcrotioni 
6c  charitati  conformia. 

Scdquiat  falutishumanx  infidiator  plerumque  optima  infti. 
tuta  pcrvcrtit,  iMil)  m  ^ixd)  ijTAtllDa  f)af  fccr  (mffct  iuxta  vulgire 
adagium  j<i  n  6  apcCcu/^nb  m  cin  ^ircfjwctcl)  /  fca  t(?  aucf)  ctn  ^d)cU 
bcrvfaii/  itahunc  pium  &  laudabilem  ufum  in  abufum  convertir* 
Njam  facris  t  peradis  cives  in  civitatibus,  ic  ruftici  in  p;igis  Baccho 
ctitm  iufta  pcrfolvere  folent ,  Wchncr«  u  5^tr(^tt^Ct(6  /n  pr  &  noo 
amplius  frugalitcr  prandcrc,  fed  fcfe  incbiiarc,&  ingurgitarc,  in  pu- 
blicishofpitiis  convtnire,  &  convivari ,  &  poftquam  diu  helluatio- 
nibui  indulfcrunt,  tandcm  furgcre&  faltarc,  vcl  choreas  inftituere, 
luxta  illud  Exod.    J2.a.  6  fcdit  populus  manducare  &  bibcre  Sc 


lurre- 
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furrcxerimt  Jaderc.  Quod  domini  f  locoruen  non  modo  non  prohi- 
berr,  fcdcrijmpropiij  coinmodicattsa  promovrrc  folcnr^  Duplex 
«niracoi^modiim  aJ  dominiim  r^dir.  Nam  <Sc\'imim,  ccrcvifiaquc 
fulpcnfa  ficdcra  CTacnaiur,  cxindcque  gabclla  Wnaria,  vclccrcvilia- 
rlc  pcrfolvitur ,  ttHirJ)  Dcr  ^4nn/  ©(^trm :  t>n&  ©cl^citcfwciti  o^cr 
>^icr  vni^.jc3apfft  /  ttcm^el^Cf :  &  cxebriiatc  conchata  mulda- 
rum  frudus  iiquumur,  fcarMrd}  ^icf  -t^ab<r/5.mcf /ecJ^tn^crcrj/vnb 
^Si^scmarf)  crtCjjr/vii^  conici^ucnrcritc  Srci^cf/  «ncffcn  vn5  etra^ 
fcnafotjcil/  yinumr.iim  dc  hjrorarma  mimftrat,  ita  no«  ego ,  fcd 
Wchnerus iBoiySnr  ^tfc()»CtC^f  ^w^rxrr &  Magcrus  j /tf<r. 

fk-  I  lo,  cr/e<f.  ubi  fcnbic  qu  a  jguur  facris  peradlk  ruftici-,  ut 
Edccho  iufta  per  olvanr,  pora  le*  non  (ol»jm  ilolu  evacuanr,fed  ir- 
tcrdam  ec  AkW  glaiiis  inviccm  corig  cdiuntnt ,  inde  duplex  dominis 
comnrodiim^umifn,  qaodpcr  cvacuationtTi  vini,  vel  cer cvifiar  (ii- 
QtenCi  h^dcia,  r.iccrum,  quod  per  frnftus  muharum  pcovenit,  conci- 
liatar.  Rufticanis  coim,  vino  obrutis  t^ror  hgiua  adminiftrar,  cxin- 
de  digladiatioDcsoriuoruri  &  nandinauoiium  cundinari)  quccftus 
refulranc. 

Quando  \  enim  tnpagis  &c  vicis  fefti  dics  im*tialcs ,  nimrram 
dedicatioois  :cf»pli  ^dequorum  oiigt  vidc  i^olydor.Vcrgil.^i^iwrw. 
rcr.  Ub.  5.  "^.j^&ci^  difTerh)  celcbrar;rui,  foknt  k\  Franconias ,  Sa- 
xomacqucpartibus,  &  alii«  vicinis  locis,domini  territoriorum^  Infe- 
riorcra  iari$di<Stioncm  habcntes,  pcc  fuos  dcpuiatos  vina  nKi  fi?ra- 
tira  venJcrcJraMager»s/(7fi:if.  ttjcyM  fyciold.  m  thefnur  u,  jRtrc^* 
Wctdlj  jf  cum  iurz  Spcidcl.  lcc.  t\t  ff.  bodte  confer  noraia  fuf.  q.  15.  ^r 
/(>r.  &  huriclct  t  voc3Ti  ^CT ^itt^tliVCllt  uti  t^fta-nr  Wclmcicsu. 
<!S4mtttCtn  ubi  ki  fcribit:  olim  Principci<Sc  domini  pagorum  jusht. 
bucre^uff  j\ircJ)mc|Tcn  06cr  jlircj)mci^^!l/in  cncoeniis  rufticorum  txn 

55}ctn  ^^'icr  mt>  &ctxanct  fiiriulc^cit/  i^\U>  aiipjufJ)cnct(at  /  quod  & 
liodic  quibusdam  in  locis  obfcrvatur. 

Multis  t  tamcn  iji  lociscKanttqua  confuctudine  inclevit ,  ut 
nontantumdomini  tcrritorij,  fchc  ^25o3t<t;ita;f  Dcr  Q^afllcn  ^^Un/ 
fed  ali j  in  ccrtit  tantum  pracdiiA  iuriididlioncm  habcntcs ,  initialibus 
dcdicationisdiebnsdcpromcndi  ar  divcndcndi  vioi  jus  habcant, 
^aontVCflt  rtjmUgC^^  Magcru$/oc.  cir.rAc-). 

"         "  i^ti  i  Bclolc*. 
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Bef  vld.  Uq.  (it.  QucKlTirs  non  f  paucis  inlods  per  conventionem  re- 
miflTum  efl:  pagis  &:  villis,  hac  tamen  limitarione  ut  qiiotpnnis  pro  co 
Ccrtim  pecunix  (ii:nmafn  perfolvaot  ,  quod  Q^vUKnvcin^df  /itcin 
^aim-VUbSc^nctiVCtit^Clr  dicitur.qna  foluta,  ipfi  pagorum  Schul- 
lc:i  dc  cotTimunitcis  vjnum  &  cerevifiam  prxbeiit  dc  divendunt, 

Cumitaqac  t  ucdidun^jnifticis  vina  vel  cercvifia  obriitis,fu- 
rorarmaminr  hec,  itaur  in;irdam  gladjis  invicetn  congredian-ur , 
!<c  exinjcdigladiauones  or?;iPtur  r  A!agerus».  i  r  o.  iri.foient 
mag  ft  a^us  lucoium  id  ad  fuam  curam  icvocate,  &^ercertos  offi- 
-•a'es  non  antu  n  nundinationcs  tueri,  btC  j\trc{)tVCr5fc6ll!5^Crtmcit/ 
3:(old  jf  ainijurCi  fedcaverc&  inhibere,  imo  etiam  vocc  pra:conis 
cxclaT.a-^e,  ne  at  er  alcerum  otfendar,  &la:dar, 

Atquc  t  inde  eft,  maii  jii  (Eiitgaitj  ^rtb  Znfan.t  bctt  jvtrcft# 
tvc\)fc{jHRmtt  ^nimmclvnb^Pfcijfcit/tout)  ijcivc^rtcrJpaiiD  auprujfci^ 

(a|fc/ita  Wehner.  u.  J^n\i)m\):f  qna  exre. 

Imo  (jaodt  amplius  dl,  qutaplcromquechoreT  Sc  falrationcs 
luftinmnrur,  folenr  domini  cciam  iis  (c(c  haccadoae  ingciere,  y|l<# 
3ml)Ul:anf2  autf5ufu|)rcn/  q^iafi  tripudia  illaad  iurisdiaionem  tpe- 
aaienr,.cum  ramenpotius  fint  civilis  iocus,  quam  iurlsdiftionis  a- 
6tus,  Georg. Everhard.  vo/. I. cm.  f6.  n.^Z.Cr<)^.f  570.  Erquodf 
mihifemper  plusquamlcpidum  vifiim  fuit ,  etiam  ipfireligioli,  qui 
unsdiftionem  inlocohabent,  omnibus  viribus  ad  hoc  niiuntur,  ur 
tubiciucs^mriculariosjituancs^iyricinesy  vel  fidicinaiios  conftitu- 
anr,  &per  fuos  miniftros  fa[ranre$  &  tripudiantcs  ad  confuetum 
choreae  locum  deducant ,  quafi  religiofiim  quoquc  inftitutum  elset, 
choreas  agcrc\  &c  iripudiarc-  c;)uod  t  equidem  crederem,fi  faJiario 
eo  antmo,  aftc(S:u,  &:  Zclo  inftiiueretur ,  quo  David  rexlahavit  S< 
(ubfilijr,  coiam  Dom  no  totis  viribus  2.  Keg  d.  w.  13.  &  [4.  pcrcutl- 
cns  in  o-ga  lisarmigatis,  ita  ut  cum  eo  omnis  liracl  iudcrcc  coram 
domino,  in  omnibus  lignis  fabr^fadis  &  cyihatis^Iyris  &  tympanis 
Sc  fiftcis,  cy  iibal;s,  itirf.  w  j-. 
J  Sedquia  t  in  nofttis  rufticorum  choreisnihil  nifi  lcvitatesap- 

parenr,  6c  tut  abnfus  im«rvenire  folenr  ,quando  talia  pagana!ia„& 
Jies  compilatitii  cclebrantur,  rc6tiflima  &  !audabili(simc  Sfrenjffi 
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tCPCrMmil^/  /i/'.  }.m.  7.  qua  n'cr  c  terea  mandavit,  utanic  o- 
rooia  culta>-  divinus  dil-gcntcr  f  cq  i  tctur,  <r»f.  i.  n^odnm  ct  anj 
crr  vhr.-nd  prafcripnt.tt^ievjct^pofencii^i.nff^niittrcl^fafjju  l\mt 
wicaud)  fcic  ^?rtl)(5ct(  ^c^.^irc{*frt(?^ jjcbviltcn  rijcrfccn  fcIU/47t.  z.  tvM^ 
'fur  .^ramcr/  vn^  tvic(^n<j  fai{  (Hiici  lucgcn/ .;r^  3.4.  &  5  twtc  fang 
ttcQlMrt^  flufffccm  .^irctrttij  fcl)ctictcn  mcfjcn/  4«.  «.  ttc/  v*it&  tvie 
(rtn^DtclonpartjcjTcft  rocrbcn  fcllcn/ rf^r  8.  tnbta^Di<6c^|Clfccr  vn 
Cvtdvtaij  tt('3Cft<lf/rn&  vcrtcttcn  ttcrfccnfcCcn/rfrr.  7. 

Hisita  pixroiflis  QUytSTJ  O  f  nunceft:  adqiicm  protc- 
(fVio  cncoentoium  fnedlet.-an  a-i  ciKn,<jui  Inlocc  habct  t.-^fsara ,  «n 
vctoqui  al  atn,  vd  xrrit. naicn  crisdi(Slcncro  ?  adqucd  comn  n* 
tiitct  Rcrpondcntr>d.  quod  a  '  dominos  iDfcriorcrtj  iurisdiAonem 
habcntes.  Mag.  ht  dt.n.  ic8.  qucinfumtrarioM^fmwKW.  notat,en- 
ca:nic>r(Uii  ptoreilionctx»  n-c  lari  cr  ad  Vo  thciie  dominam  fpcdta- 
rc,  idipfum  fcper  n»fol  .  j\trcttVCvf>  i^.  ff.  itmmref.q.  8df.Weh- 
iicrpsw.  ^i'  '        !f.  qudexre.  tbi:  S>fl^crC  bic  '>Pc3tC1)|)CrKn  fere 

t<n2«f>flnH;j;  jvudnncf.(2c()ui5  titb  jitrc^mcpfcftcncftui^  ^aS<n. 

Cc.i.fcratnr  disicrratio  D.  Lindc  fpyrc.  5}.«.  14,/.  152.  jt;.-  ^a^vU' 

^<  j^ircljmcf  fd.mij  vnb  .^frcbitic^  &f  163. 

K  iiio  huius  .-'fs^jtionis  e(t  ift.i  ;qniaa^lus  iutisdidionis  tan- 
tiim  confidit  tn  b<tn  ^IUO"^  h:ti\x  iutisdiciioni  anrexum  cft 

Sc  cuiusv.sloci  ira^Mttdtui  ordinaiio coropctit,uti colligitur  cx  iu- 
rc  P,ivaiico</.  f(f.  7. -irf.  it.  f.  fji.  ubl  cnufum  rrpcritut  tfl^  t)t< 

5irchw<j  crbtiunf}  5it  itHctt^j^trdlM^cn  attptjcruffcn/vnb  sujQa^flrnung 
cffcm^grtnbcfttufgcftccfttvcrbcnfcKcu.  Q;?nb  bamtf  |Tcf)  mcinntgdc^ 
fcarnadi  ^ab  ju  rtct)(cn  /  fctt  bifc  .Jl  trd^faij  oviimm  5"  «Ucn  ixivdimx)' 
h0  cffcndtcf)  ati^gcruffcn  /  vnb  f arjn  vcn  tcacr  Oh\<iU\t  bc^  Ortl;^ 
cin^M/  ob<ranbacrei'.nf(td>  Ql^nr}ctdKrtmtp3<f?ccff/  vnba(fcma( 
|ti cbb<md«r ^ tuitb/iVi: <r  ab vub 'vc^ ^^citommcntvcrbcn /  attff tnt^ 
dn  jctxr  Uxtwvd)  <)iwarnc(/  vnb  ttd)  vor  Sd^abcn  ju  v<r(;u«u  tvtffc. 

IdipfurT)  t  clft.iis  corigitUTfx/ii'.  5.  ttt.  6  4rt.  6.  f.  O^x.  QlMC 

jtiantn3rc(f<nt<rfflml>iun3W  $nt>  (Jictcn/  lonb  (tcruffcnfcK/ubi  i  a 
ftaiutuni icyux.^'. . ^^\x t'a(?<n vrtg aud> mtti^nfcr Mnbfc^afft wcffcr 
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«cratnt  /  ori)n<titnbwo(leiU>i«PfilranmtffrtUcn^oc^sci«n/  3al)C 
mflvcf«tt/ Jtircf)((T<i|<it  vnb^  aiircnMucl)  (^ct)  a(l«n  rtnbmi  verfambdjn^ 
flmfcc^^SDo^cf^/Mrrcftvitfcr  /aucf)&cr  /)offiimr(6cij/  lonbanbacr  ®e- 
ricf)rt^cn'cn  2(mv((«if  »o»tcr|T/wmfc(icl)a(i5(>a(b  fccr  ©o(tgt)icnfl\>oK 
(>rac()(/mitganncmci  n|T§ri<Mut)a{fcnroa  .i<boff<n/  aucf)  bc^  iu  c«#  i 
ncm^Cnjcifjcn  mx  5:unl)  <fn  cin  5.i{)n(cin  ojfcittdcijauf gcjfccft  wcc^  \ 
Dcn/tarbc^  cin  jcJcr/ofrcr  3(cic|)>r(!(ict>  bct)  bcn  bcruffcn  Dc^  grtb(>efrt ; 
ntt  tttarc  9CTOt(!/ttn  Srtcl»  crf cmtcn  /  vttb  jtcfc  bc^f^aibcn mif bcr  90«' : 
tvijl^^cit  nitcrtffct;u(&t<t<nmc3C.  S^atfcib  §afin(ctrtfoa  auc^|/  a(ft ' 
(ana  fctcfelbctt  Jltrci)ta4/3a^rmarcf(/ob<r^5Ti»jfl>crcnf!ccfcnb(<tb«v  i 
barau^&«nn  alfocin  jcbcr /tnb  mauni<(ic6 fcin atiflfifc^cn  ^obcit/  i 
f cin<r(ct)  ^r<^c(  /  twctxr  mit  fct)(a3cn/  n>crffcit/  o&cr  ctttidx  anberc  jC'  i 
wa((famc  i^at  braucljcn  ttocfe  ilbcn  foll.  'Bcfd&cr  cbcr  ittc(c||c  abc»; 
ni(  ^iD  ^a(t<ivfon&«  fo(<i)crt  fribcn  vcrat^iKrt/ionfe  crncurtcn^ciDcf^» 
ri'ib<t  bcgc^cnivttrbcn/  bci  obcr  btcfc(bctt  follcnnacft  <jc(fa(f  i^rct  u> 
tf<r|)aitb(ttn3Vonbcrjr)erfcfyifftbcj50r(5babcr  lumor  3cfct)ict)(/Cfttf^' 
(ict)/f»UftT^  tn|o(c^m  faCl  3cbiir(/3cj!r4iff(  twcrtcrtr 

Exqulbus  t  ^etbisdep  ri<cB4icur,qtiecl  jtcut  conipethiu»  pro-^ 
te&ioois  in  nui  dinis,b(r  Jlric^R^Ct^fcbufi/ is  &  alterius  viciai  fubdi. 
:uiTi  delinqvien  i  m  tnalftare  pofTit  Rotg.  Rnland-.  ie  cmmtsfion  p.  4. 
hb.  z.tfUig. ».  H  fol.  96.\Vciintrus».it<rci)tVCif)  f  qutix  rt  in^fin. 
Mag,  Itc,  cit.  n  1 12,  ubl  allcg.it  ctiam  Knicliea  d*  iurt  ttrrtto:  c.  4.  », 
409.  6c  lellatut  de  cpramiini  inlosis  (Saxc.iz}  tecepta  c«nro«k«i-' 
dine. 

Q|jamyis  t  autem  (aKindecenugere  poffir,  &  foIcat,  m  gra?i^ 
oradelidta,  cardes  d  hcmicidift  commictantur  (^quen«adni9duBi 
hocann*  t  6y9.  in  patria  racfrGundtinnga  acddit^  tainen  hsc  taQ< 
quam  incertum  non  confideratHry-&  fuiictt  poftf  a,li  cafas  centiA' 
git,  eiusmedi  criminofos  ad  rupenor«m  leraittete ,  quemadmedDM 
io  fjmili  tiaditBcr©U.f.  }.c»nfn.  i.&n.  $,&n.fifu  Confcr^Mjf. 

ftq.H.  li. 

Nabit  fingulisfcrc  annis  rttiopehuius  protcjHonis  lis  eft  cMM 
offidalibus  Marchionfs  Onolzbaccnfis  ,  piote<itorjo  n«iaiB« 
cam  Camitc  Ottiiigano^  qai  MoDaftcrio  CatfaricDfi  ius  illud  inter- 
yettcre,  &  cius  iotuicu  aftum  fuac  Religionis  in  dJc  annivet/«rie  d»-^ 


fi 
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-  i  inter  fe convcnirem',  &  dcclararent ,  quod  protC(5lic>  cncocniorum 
ad  bafsam  iutisdi£tionem  fpeftaret,  ac  proifide  illis ,  qui  bafsam  in 
loco  habent)  vigore  illius-proie  Aio' conipetere  deberct# 
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dicatioois  in  £cclefiaBrach(latcn(i  >  &c  ^ernizrftaiBCxcrcerecoDa- 
tur. 


^VjESTIO  xcil 
An  inrpe(5tio  molendinorum  DfeSltlfl&cfc^aU 

ad  bairam  vel  altam  iurisdiQioncai 
fpcflct^? 

Summaria^ 

I  jlnit  Knuben  ad  Cenunam  refertj  3,  &  quand^  n.  %l 

1  Infpc^ionie  nuesfim. 

4  Cur  aliqus  fujrtrioriUtl  ? 

6  ^chmrw  bajfd  &  dlts  iurudi^hnfddfcribat. 

7  DeeUratio Ltndenspiirij  annumcruntis  bajfs  iurisdHtioni^  ? .  eim  ratio^ 
<f  Ann^n  tnolcndina^pondcra^  tUn£  &  mcnfurA  ad  rcgalia  fpe^etU  l 

10  Optnio  Btfoldi  ad  bajfam  refcrentifril .  ratio  tius^  13. 14^ 
H  £aff£turwitcltomsaciw. 

15  Annon  concurrcrc  posfint^  &  dcbeant,  dominus  baffa  &  ^Ua  surisdi^ 

Bwnis  ?  16.  quid  conftltj  in  hoc  cafur 
17  Dectfio  jurts  Bavartciy  it^  19*^ 
20  Dcclaratto,ii 
2ri  luiuu  appcllatmc  qms  vcmat  l 

ADquam  (peciem  jtinsdiaionis  (pc  Aet  Infpe^lio  molaram,Do- 
ftoresinter  fe  non  conveniunt.  AndtQas  •fKnichcndo fiMmi 
&rcgiotcrritorijiurec.4.  dejure  SuperiorUatisn.  245.  ad  Centcnaai  rc- 
fert ;  &  tk.  ijo.  cum feqq.  ita  lcribit :  qaod  mulcac  inde  difceprationes 
fuboriantur,  qua^  pcriti  &  adhoc  adaiaigCrt|fcr»nt)g)?U^fmmct^ 
diiudicant,  Cum  igirur  t  nulli  ferme  in  rc  co^icreJua  ncgligen> 
"        "  Sss  tms 
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cius  Sc  maliuofiis  verfencur^ac  moliiores,  publicaucilicas  didlat,  qu 
huic  caveatur  accuratA  &  crebra  inrpeftlone ,  ut  molendis  frumen- 
tfe  cuiquc  (atis  hat,  &  farina  iufto  modio  reddatur ,  eoquc  nomint 
conftituatur  mul<9:a  nummaria,  quod  palfim  obtiner,  Coppin.dtLL. 
And.  c.  ^i.pcr  tou  ceterum  t  fi  quaeritur  de  pcrna  violati  molendini 
vel  fpoliati»  eius  notlo  centenx,  vel  fuperiori  iurisdidioal  nuncupa- 
tur, confi.provmtali  luanttq.  &  i6.  Vinar. 

Ratio  t  ^ui^^  optnionis  defumi  potefl:  ez  iis,  qux  fcribit  Be. 
fold.  in  thefaur,  u.  ^t^((N  56.  his  verbis :  molendina  multihodie  ad 
tcrritorij  fuperioritatem  referunt,  (ivii.  omninoHeringdgmolcful.q-^.^ 
quod  ex  eo  originemhabet:  quiain  publico  flumiae  navigabili  non 
licet  asdificare  linc licentia  Pr incfpis,auc  regalia  eo  loci  habentis ,  L* 
quominw  ubiDd.  communtterf  difiutnimh.  Rofenthal  dtfeud.c.  ^.con^ 
elufit^n.  j.6.&j.  ubi  &C  hanc eius rationem elTe iudicat »  quod 
flumina  ipfa  funt  regalia, ^rr  c.  r.  qu£ftntregaL  Verum  idem  t  Befbl- 
dus  conftl.  iiu  6.  mentem  Aodre<e  Knicheneam  efle  putar,ut  tunc 
demum  notio  fit  centense  vel  fuperiorisiurisdi(5lionis^  cum  de  pcena 
violati  vel  fpiiati  molcndini  quaeftio  c(L 

Paulus  t  Matthias  Wehncrusi»  obfervat  praliicsslit.  Z.  u.  ^«ttf 
fol.  mihi  703.  infin.  (f.  funtetiam  infpedionem  molarum  ti<^u^Ib(^ 
ji^ti^tmd  tam  ad  ^mtt/quaaiad  9903t<9  fpedare  fcribit,  relpeai- 
ve  tameo.  /ta  ut p oe n a  FioWi fpclidtivi  moUndmi  ex  conftitutione  Sa- 
zonica  ad  ^<ntt  pertineat»  fecus  in  Franconia ,  ubi  etiam  qiuedam 
alb  refpeftu  molendinorum  ad  CDo^ft^  eferuncur.ideniWehnerus 
u.  ^oitiX)  foi  6^0.  col  I.  n.  7.  infpeftioncm  tbtt  faifdfi  3)?ap  /  WD 

cJKetim  U\)\>tn^ivt^(n/^ictm  1  ?»attr<n/3}lua<m  accenfct&o- 

^3t<9  0^<r  nt&CraeriC&mc^jeit  O&r^fcK/  ide.nque  airerit,/^/.  664- 
co\.  X.  Dn.  Lindenlpiic  t  w  d^^ertat.  de  tmper.&fmd,  orig.  c.33.  de  bajfk 
ftve  infertori  iurisdiSt.  n.  io,f.  154,  ita  fcribit :  quamquam  Knichen  Dw 
^u^lbcfc^iaWttnj/  infpcaioncm,  vifitationem  molcndinorum,  in^ 
quifitionem,  toHUv  SJlulIcr  mif  fctncn  ^af)(furtl)<rt  vmbjcl^c/  cb  cr 
jtc  mtf  l)cm3)?ctjcn  o^cr3)?ittcr  tibcrncmmc/iouacrcc^jtc  a)?cf /obcr  fonjl 
tnanl)crtt>C3  dcfdf)rltc1)cn  ^ort^cU  3cbrauc^)c/rcfcrat  ad  ccntcnam , 
nulla  tatncn  id  tacit  authoritatc,nulloquc  adic<ao  folido  fundamen. 
to,&quiat  adbaiTaQa  iurisdiaioncm  pcrtiact,  gac  politicas  ordL 
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fljtioncs ,  CPe^t^ijcficr  j«  publicicrctvbm /^mibtvctcfcrn ^Jrbnun^ 

(tt  4;b<n  jc:  omnino  pbto,  ctiam  infpctflioncnr?  molcndinorum  cdrcto 
fcrri  dcbcrCf  icatjmcn,  ut  fi  crimcn  atrodui  ippa«cat,dc  co  cciKcn« 
domioui  cogQofcat^ 

Eoqac  mtuitu  fciibitctidra  Knichcnii.  fr.de jure  territ.c.  ^iff. 
408.  tum  dcmum  noi»oncro  cflcccntcnar,  vd  (upetiotis  iutisdidio 
tii,  di  fttru  vUUtu  velfp$lsdti  ni$lindmi  qusftio  cft,  jus  ^ct  6  tcrritorialc 
hic  nihil  partidpa: ,  quia  non  ^itur  dc  reg^i,  lcd  dc  iuti^idiiona!f, 
quinDqium  t  cnjmjusmolendincram,  ficut &pondcium  ,ulnntu,  9 
mcnfatanim  &c. ad  lega^a  &  fupcrioiiraicm  fpcdcr,  Hcring,  d  mc- 
tend.  q.  j.  Knich.  d.  jur.frperior.  c.  4.  n.  578  &  feq.  Dn.  ^cfold.  in  tr. 
i.  iurxb.  mdtejl.fol  lo^.hociamcn  de  molendinis  noviter  aiihcandis 
acco r  ftitutione  pondcrum ,  nondcrcrum  jam  conftitu^arumcu- 
ftodiaSc  inrpcftioreaccipicndum,(icut  Scipfa  ha(raiiirisdiAio,ta 
tioncortgiaisfivefontis,  ezjute  maieftatis  profluit,  quo  adexerci- 
tiam  autcm  ,  ad  dommom  Vogtelcum  fpedtar,  Dn.  Scfclu. 
f.  ^4(onf  iii.  u.  10.  &  pasfifn.    Clarius  a^hiic  Befoidas  t  conf  1« 
211.11.1  uhi  irafcribif.-af^BuiiC^fSct)  bcr  ^iCcSenproponicrtcn^rO^ 

^/fc<r  ma<mtn^/^j  rcgularitcr  ^u®?ii^lbefctjannin<^^ 
fbnl)cr  mbcr^cridbtltcftm  Dbrtijfdf  juff<f)c/vnb  anlj^ngt^  fcpc*  Tlng^ 
fc^cnto(c6<^uf)lbefcf)awung/mcfef  ju  &cm€nb  filr^tnommcnttn^irD/ 
Sa^  man  in  itrociora  At\\€tt,  tt<(df)e  Per  !)0^m  Obrt^etf  a6 jnfTiaffen 
^e6uJ)ref/uiquiricTcn  ttoU/fonDern  t  man  flcllct  &te  vi/itationcm  mo.  « 
Icndinofam,e&cr  inquifitioncm(!weberSKuffer  mttfdnen  ?!J?af>(fun^ 
ixn  mS^e^e/  cb  cr |Temtt  6cm  ^ifrer  u&ememme/  vn^erccf^tc  ^e^ 
gebraucfje/  cDer  fonf!  tn  anbcrtt^c^  gcf^ f)r(tc{)en  ^crff)ct(  fuc()e )  attciit 
rarumben  an  /  &amit  ®«rf}cr(t(^c  ^Poltcetj  i>nD  Qa3ciffan&  crparten/ 
littcf) fcnff m  /  rtU oHcr  £)rfch  /  a(fo  jttjfctdfj  tn  &er  SRt*if)ftn  cme  rccf)t< 
£)rbnun^  ^'^Kiftcn  /  tjnbmcmanbrcrKJcrttjctlcf/oberubcrfeijf  ttcrbe* 
^notittflabcrbcr^:So3fCT)(i*<nOtri3tctfjUfjcf)orig/aa^^  ' 
f5timwq/ct\  ober  C[Jo  jf  btldEJcr  jtipoblicicrcn ,  vn»  bcn  ^anbwcrcJcrn 
£)rbntini  ji.t  (jcben/man  aber  cfn  crimen  acrodus  |tcO  crat^ncf /fjctitf)^ 
rcffolc&<^a(gbartnercrff  bcmc/  fo  bk  <»(utbann^at  /  abjuffraffcn  / 
(confcrquaft.prxccd^w.      ^  &  n.i  /  «amt  bCroWC^Cn/ira  pergit: 

iw  bcr  t  ©ejfa(fcn  in  bm  ?Wti^(tn  mi  ftkgcncmmcn/flcf^often  t^nb  » 3 
'         "  Qii  i  txrbof*» 
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no  mt»en  t»urfe/a«  ^at  tn  l><rjjf<ic(Kn  6ac^)<n  txr  (joc^c  D^tfgcriclK 
Jh<rr  fi*  nif  dBjutntfc^Kn/idem  mdm  «.5.  <f!tj<rott>c3cn/inQmtj3<tt 
mxx^iU^  Itd)  ber  £>&<r3<rt(&f  (?^<rr  b<r<n  ead)<n/  fo  itt  bcn  aKuJli» 
'  itr6cfi<n  /  \)ttl>crfan3<  /  fwann  <in  dcliaum  fi!re<loffcn  /  (0  tt)nK  «biu* 
h-aff<njuj^cI)Cf/  &n.^%  idem  Befoldus  t  ita  coBcludit,  U  auco/ 
<i5atcf)cn/bo(!fe  mtff  bttt  «ann  »n9<6<6nc  S*ill/b<r  £>^ccm6i\mt 
fc^  Ort^  ttct)  <Juc&  bcr  b<^cf)t(3mt3  bcr  Snii^Hn  /  crf  tm^tguoa  fi'tfa)tf 
<J)?c^/vnb  bcr3(<tct)cn  anjutnaiTcnfK^tfc:  J^oufc  bocf)  fofc&<^  nullo  alio 
pratextu  *nb  att^tn  jtt  btcfcm  €nb  b<fc^^ii/oi)  cfwann  <tn^o^<r  ©<' , 
rtd)f^ faa  bamif  »nb<r(t<ff<  /  «>5r<  4ucft  ber  nibcr  ©ctt(t>t^l)<rr  Ui^ti  j 
/Orftf  f  ctnat  t»><3  ottf  $ufd^(i<jfcn  /  f<5nbcrn  jcbcr  V!)  ct(  j  t»  f<i«t<n  t<dim  | 
l)t<rtU  iU  lewflaf f<n.  Qiio  fcre  inclinare  vidrtur Hering.  dt  mokndmit  j 
,f.  45./«t  n«w».  jd.  «>c((f)<jJab<r^roff<»crtt)irmn3/  t>nb  aacr^anl><5Bn'i 
^ctcgcit^ctf  ab$cb<ntvurb</  aueft  p«r  j«m  fupra  dedBdab<nr<c&fcit<u' 
ttibcr  i^.  Suadet  proinde  t «  /•  ««tfi  fuperior  fe  velit  ingererc,infc- 
rior  fcfii  adhoc  offtrat :  bO^  jum  ^att  burcft  fo(ct)<  infpedioD, 
<tn  deliaum  <rfflnbt9f  »<rb<nfo(</  fo  bcr  f)ocf)cn  Obriitcit  obcr  ^uf  * 
bann  an^d«3t9/f<(fctj<^  (><m  ^ocfxit  ©<rlc&f«()crrcti  /  cbcr  nacl)s<fcij» 
fcn  bcampf <n  iu  <r^ ff<it  /  wib  bip  Onf  («bia  f <i»  vn5(ctcf)<n  ^m^tii 
iudcbratt^<fl« 

Dc  jure  t  Bararico  qucfiio  clare  dcHnita  cft,  tu  bcr  (anb^  ionD 
^o(tcct)orbminj  lih.  4.  m. «.  jrf.  i  f .  von  bcf4)atv  bc^  9)?u[)(t»<rc(^ 
lonb  ^Kti^^map  hii  verbii :  ®ir»oa<n  »nb  0t<f<nauc()^t<mtf/  iti 
ganccu  (Ernft/bap  citt  f  <3(i(t)<r  ^nfcr  SXi^^f  cr  /in  fcincn  ©cric^f/  <f  ncff 
im  l><f  6<f«j6tt>orn<n  SKuacr  ob<r  'Baifcr^affcn  /  obcr  m 

b<r  (Snbcnbtcfcibcnuff  3cfcf)n>orcu  f<t)nb/  it4cf)b<r  ^8mbfc|fc»  £XatV 
»i<r  obo-  f<(^/b<f  3tmm<r(cuf (^/'rSur^cr/ obcr ^an>r<n  fci)n/  aw^ 
anbcr  crbarc  lcttf  jti  t^mc  nc()m<n  /  »ub  itfic^  9}?i't^ltt>crcf  vnb  CO?ii^(' 
map/uad)  tn^a(f  bcr  f)i(»on  5c|V()rt<biicii  ©cfat;  /  tn  Dcn  ianb^cridjj' 
fcn/abcr(ctitcr  J^cffmarcf/bcjicfefcnvnbbcfcfcawcii  fcU/  tt>o  (i<  bt<a(ii) 
vu3cfcf)v(icfe  finbcu.  (?g  foHcn  t  aiicf)  bi<  JDo|finarcf):'l;cr:cii  in  t()r<rt 
•Ooffmarcfccn  ciiicfTcn  tn^a^r  btc  3cfc()ivofUcn  O^IiWcr  obcr  QKaffcr' 
eraffcivbtr  Ortcn  manbicttu  brattc^/ba^  $9?i't^(tt>crc(*tt&?i)2rtl)(ma^ 
aucf)  bf f(t)atv<n  (ajftn/  ynb  baro&  f(>)n  /  bgp  bt<  ob>?<rfc^rt(bn<  ©cfa? 
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i^cfftg^i.i)  gcfirt(t<n  Wvt&ciu  ^tt  tt>v-W)<n  ;Di  tl)  <ifc<r  t<tii  <^?|cl)«?f crtcr 
ua<r  o^<r  Q5>«fr<r.\r<iff  Wi\rc/f©  mofici!  wufcii  an5>rtcij«r/^<l<t)tc«c^<n 
«n  j<^<r  JC>cfmarct>sl)cr{/t»ot  anbcr  <rb(tr  vnD  vcrjfanDt^^Pcrfoncn  t()' 
r<^  ^cfviUcng/  M«  f^ldiM:  tcfcfertw  tcrcrtncn  /  tmii  ■  aiic^  y mbfo  \n<( 
6<f?o  mc()r  all<  vngct^u^v  Kn)  txm  'lOJublmcrcf  viinl>  tJ)iHl)tmap  vnf«.v 
(a)T<n  tvcrlx/lollcnvnfcrf  ^cambtc/  ttmtn  fic  bcr  £)r«tt  /  ivo  ?9?ulltnm 
fct)n  bc>)  tv<l(i><n  fi< t>:c-:tRu^(fd)aw fiabcn/  commiirion»»  »<r:tc()Kn/ 
r-lxr  lia  <g  fcn|ii<n  &t<  (*3cl<gcn^cit  v:itii1tfvf)cng  b<9&<nr[lffil)lcn  JU' 
f<l)<n/ob  bi<3Ka:i^(/M<in  o<n  orJ«n(icf)<3)tul)(b<fct>aflocn  {\6i  bxpnDc/ 
Irt  <in<n  obcr  anbcrm/3  wcnbct  f»crl>cn/  iM>cr  fwiltcn  tvo»  i>n|ct?ut)rli' 
<t)<g  fi;r^c^</&oc{)  fotcf)<6of)ncall:nfc<^  3)?ua<r6<nt3c(t/»n5*!5[)n' 
f  oflcn  3<fcf)<|)c/allcin  t)«  <tncr  ftcaitbar  cr  fiinbcn  tt>irb/<r  fo  m\/  oXi  bci? 
otbcnltdbcr  3)Jiil)l3<fd)am  5<(*rafft  iv<rb<  /  i>nt>  fo(c^)c^  moscn  aucf)  »n' 
f<tiant>ftanb  (()Hn/wo  |ic  btc  3)?u()(icrc^ait>  j)abcn. 

Ex  qUhbus  t  verbis  dc  prehcnditur,  quod  infpetflio  molaf um 
iureBaTaricoctiam  ftatibut,  id  cft|  prxlatis,  nobilibus ,  ciTitattbus 
&  oppidis  compctat,  ita  ut  finguH$  anoit  molendina  &  corum  mon- 
furx  per  viros  huius  rci  ptritot  (qui  vulgd  ^ajTcrgraffcn  nuncu- 
santur)  vcl  fi  kli  haberi  nequcant, per  alio»  viros  peritoi ac  prudeo- 
tej,  ta  prsfcati»iarfu/>  vifiteniur^ jnoUtore»  contra  ha«  cooftituti- 
OBca  dclioqueatej  coerceantur, 

Nomine  t-»utcaj»«i<£«vcnitquilibet  ordiaariiH  magiftratu», 

ianbrcc&t/fjf  «/f.4rt.p<»         .      .  .  . 

Et  quam  t  vis  haec  de  ordinaria  mftituta  vifitanone,  qux  fum- 
ptibusniolitorcmfinguHsrnnii  fierifolct,  intelligiuitur ,  polTunt 
tamenetiam  huiuimodivifirationei,cximprovifoa  pr«fe<aii  &o(Ii. 
cialibus ,  quibus  hoc  iu«  vifitandi  compctit ,  quando  alias  comiifio- 
nei  «xpcdiunt,vcl  ctiam  aliaoccafione,ab«queumcn  fumptibui  mo- 
licoram,  aliquando  ficri.praEfertimfialfquid  iniqui  animad- 
Tertatur,  *  hoc  «on  malc.,  ut  videlicct  fraudibus  &  d«- 
ceptioaibwoiolitorumeo  meliui  obviari  qucac 
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^JE.STIO  XCIII. 
Ad  quam  iurisdidionem  fpccHrcnt  y  rauffcn/ 

Summaria. 

I  Optmv  Gilmami,  z.  Wt/jnm,  5.  lindenfpury  4.  Mfiffejnm. 

5  Confiitutwjmii  B^varici. 

6  Saxonici,exrtl4timfChili4mK6nig,y.  ?,  y.  rz.  Co/wi,  rj.  Crf/jp- 

!•  ®:&3crt(^ff/j«iif.'' 

II  Dtjtrmen  vulntrutf^ 

I  !•  CrMindi  iurisdt^toni  qud  aifcrihmur, 

S-Spe  de  hoc  dirpotaturr  utrum^atmTrt|?/95acf  cnf?r(f(^/6cl&<ff' 
nwrf  /  ad  bafl]i u  iuriididiot  en>  fpe^^tem  ?  de  quo  vidcri  poteft  t 
Adrian. Gylman,  ii  Sm  phoremate  fuppltcai.  <>.  1.  tr.  2.  rif  Rrconi  e«t. «. 
1 25./  9  9.  lAi  ©c^c((tt>orf/r<inffcn/^(ic(enrcft(,-^/civiIU)u$  caufi$  an- 
nura<r.  t,rcliqua autem,  itmm«lfcft(ii5/  «^^eafcn /  braunvnb  (1a» / 
controvcrfii  efle  dicit,  rdem  «.75.  tradit :  quod  ^djiae^  t»ltl»  r^iuffen/ 
reann  &arailf  Q5eilf<rtnif  WcrDen/referantur  fimul  coniunftim  tmt 
((«ne^Sriic^en. 

Wehneius  f  in obfervat.  pr4'\  -  ^Crtf  f  ff.  n-eciahi  f.jpr  rrltqiia, 
inquit,Ievioracriminadomlnu$  loci  Ixr  ^C<fff)ciT  fibi  aflcrir,tan- 

quampertinentiaju  t)<v^c(\  ei^figfcif  ats  Bdjtlvxm /  brm\nm9 
hUf»  fcfjfd^ero  /  mnmmfl.  /  jloifcn/francn/  wcrfl-en/  jbaar  raiiffen/ 
ttcrbottcnJDZcllcrfragcn.  ' 

Iden»  t  ex  eo  iisdem  verbis  refett  Dn.  Lindenfpiir  iw  diifert.  c. 
55.  deiuriid.  alt*n.  i6.f.  138.  Idem  debajft  iurifd.  s.  j^-Br  1 8./.  i  J2. 
C^i5J.  itafcribit:  communiter  Jurisdidioni  Vogtetci accenlcnrnon 
■anriim  cognitionem  caufaturo  civilium  ac  pccuni.jii  .rnm  xt>Hf 

(gufbcn/ecfiu(^eti/®ut(cr/  fiijenbe/fa^reiu»c/  bcwejjftcf^  /  m  t>ntc> 

WegftCt^e  amnittcr.amii  eicc  1a  n  iu.nu  am  joo.  aurcotuitK  (^„,ra 


1 


Nor.  15.  f.  }*  jf-jS»-  Schmd» p.  i.ftud.  ».  88  Cc/er. <i.  f.  £  p.  2.  (.  ». 
lo^.  &  mHldsfeqq.  Sed  cciam  cogniuonem  dc  crinsinibus  leviori- 
bus  ac  re>Ubu5,  (i  non  funt  attoces,  ncti  (o\n:n  quando  dvUitci  eo- 
tutn  nomineacuar ,  fe6  &  '  um  mulfta  cftcxigenda,  Schn.  &CoUr. 

dd.ii.  ait  B.&4twtn / imm: obtr Wai»fd)(aj<r<t) / ^o^m/tmM/ 

^ltltrunll/J^aarrauffiftVJOJclfffillcfOI/  &  omncsalia:  qualcscunq; 
per  aullctiotes  ,  quz  iioe  laoguiois  fuiione  fiant  *  hUutr.dcmui. 
mmbr.poflit.O. 

Simili, er  t  cx  Mcichsneto  tom.  2.  Ith.  t.dtc'^. 797.Wchne- 

rus  d.  u.  ^mtf  jf  ^iitqutbusf.  703.  u.  tarjCjm  it«  fcribit:  twcit^m  foll 
Km  ©ftfpf  €.  fof^m  /  n>a«  l>m  tnberiaic^tm  jii  flraffm  ^n^angw/ 
itmibucl)  gmtctm  anta(ltm3  an  Sfiren  /  obtr  ©(^m^f^unjm  /  itc  nif 
4tfd^<^<n  mif  ©runb/oDfr  flarcm  <Scl)<tn/fonba:naIldu  ou^  ^«ijt^eti 
©<mrif)t/t)t<  fi'ir  dn  ^r<v<(  (tcac()t  ftijn  /  be^3(<i<|)m  tru(J<m  (Scf)(^3/ 
fct<mcf)t  jubm  iobt  ot>cr  iambt)un3<n3<b<p<n/  rmtffim/p<rf6nlic5< 
©<>rii4)/f  lasm  »m^>  €t)3<nt(>um(>/©f  "»l>  ^otxu. 

C^id  t  iniiac  materu  contuiioQan),  &  percuflionam,  vulnc. 
rationum,  tugatutncruentatumde  ]ure  Bavarico  ftatutura,  vtdetit. 
47.  dr  48.  &  tiogulariter  advcite, quod  nonomnis  invado,  vd  ru- 
moi,  Sc  vutnetatio,  criminaii  ioiisdidtoni  acceofeatur/ed  certi  tan- 
tum cafus, v.  g.  fi  inloco  iacro  fiat, d.tu.  4 7.  art.  5. i4nMfr<t)^<lt p. 
t.art.  i6.ifttf^bm^<«b* 

QuidinSaxoou  ftatumm  &  obfervataro  fit ,  pleniu^  tradit 
Chilianas  KbnigSaxo  inf<in<r  pradlic.  ttlb  procefs.  c  138.  ubi  >;.  6. 
de  vulnufculo  fangutnolento  S5(Ufrun(l  iu  fcribit:  m*irt)<  at<r  <in<r 
fc<f (agt/btt^  <r  <in<m  fcf)(c(?)t<  <2i}unb<rt  /  a(^  l»t<  ba  Mufrmtfl  13  /  onb 
bcrf)  ntd)t  fc^t»<am/ii>nl>  »<(<&<  nit  fl<ifc^m  ob<r.^am)?ff  njurbtg  f<i)n/ 
ttiit  §iirf<M»  9<fcf)(a<i<n  |)iUf<  /  ob<r  <in<n  braun  v  nb  bUm  3f  fct)(a3<n  / 
cb<r  mtt  ^orttn  nbd  3(t>anb<lt  /  0<(ji3<n  flrafft/obcf  fi<i)  b<f  r<tn<ti 
mit  ©<t»a(t»nt<rtt>imb<n/  obarfctmnQB^t^rraannntcfjf  fiir(>r<^cftf</ 
vnb  b<r  ^itWt  |tc6  baju  b(f <nn<t<  /  ob<r  fonfl  »i(><m>ctf<f  tt>tirb</fo 
inuf!<  <r  ba^  3<3<n  b<m  iltajar  mit  3<fant<r  ®»ff<     f«»«  ©<buK 

Jtbmutlib.z.art.  I^- 

Dchoc  t  ipfo,  6C  de  percuflione,quafii  fultibus  n.  9.  (ta  pei. 

■feit :  ^(ggf  ab<r  timtA>4  <r  f<i)<  mk  ^tt>tf(m  3<fc^(a3<n/bt  t^m  bor^ 

tJOlt 
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»on  fctn  4<ib  braun  wt)  btatv  tvcrbcn  i(!  /  fDt.tcs  f an  nicfcf ^>cin(tc()ett 
$efd)c^cn/fcnbcrn  ^cr  Q5cf ta^(e  wnrl)  (o^  m(t  fcincr  Q^iiffc  m<^^ 
g)art/*nl>  wct(C  fccn  Ovic&fcr/  hh,  i,  rfrr»  68.  i»  rm.  d^ij^o/f.  pr.  cb"  Ub.i 
dft.  i7^&Uh*  ^.*rt.  i6  jf  wcn  jnmttvct^rfrr.  87.  <Sttt) (}cf;^rftrt(' 
fb  ju Dtrt  r63crtcl)t<n/aScr «(tcf)c  (jait cn/  fca^  <Kfc|)(«3<« s^^t^orf- 
ftnma(/  wolttc anjfiatiffcn otcrQBttnbcn fctjn,'  mo3<nv<tn(i<^g<^ 
((a^ttvcrtcn»  ^arnmt^fagt &i< ^M.  wcif);  ^rr.  »^7.  ^  art.  38. 
p<».veriff.^ntn  aitb<rntttocincrm(t.^itiu(cn<tcfcf)(a3Ctt»irt>  /  tDCtt 
6«^n(taacinfcJ)maf)(ic{)/  fcnbcrnauc&fcfeab^ic^iiT/  fomaac^auc^- 
^iinUd)  4cf  (agt  wcrbcn  /  midliii  aticfe  tn  <j<m<tn<rt  6ac&ttfc5cn'3l<(fr^ 
f<it/  infi(cd)t<nwo'rtt(i^cn  iniiiricnffatt  t)at/    &i<  ^u(f<l>cm  Fi- 

fco  jngCCi^nctttJtr^/»»  infiitut.M  in  ius  j  m  fumnm  &  pergl,  tbim  mb. 
extraordinaria&pergl  Idmblib.  i.art.6i.&  iV<t(6&.  wrf  i^.ingU  f 
S>antm()  fagttJieglo.  //K  1.4«.  6%.  injin.&inghverfii.ihx^oUXtiX^VA/ 

9JBctc()4rf.  87-  ^a^aticf)^(nfmn(?/  5trant^rfc(()({nitv<tn(idf)/ 
nocf)i^ami>flr<)^/?><in(fcf)tm&.Sampfcrn>i'rl><nmc3Crt  /  mtHm 
jjjaupt  oi)<r  ^U3<n(?cfc()<^n.  5)ajJt(T  inttcrnc()mcn/tt>octrt  ©cftanD^ 
mal taran^  twrb/abcr  <^ wirb  <j<m<tni3(irt)  3c|)a(fcti/  baf  ©cfeudx/ 
©i^t^tx/ScI^^^fworf/^rattn/Q^^aw  ©cf^^aij^tt/^SBcrffcn/SHaiiftctvtvO' 
^arau^  ^<tt(<it otxr  Q5Sunb<n  ntc^f tt»<rb<rt  /  »nb  anbcr< b<r3(<t(^i^ 
f(<tn<^n'ic^/ancin  ju  ^rbgcric^f  ii\)kin/Ub.  i.art,  is-iu»ilagio.hb. 

D.  4rt,6i.ff  mn  mantt>cicO.  art.,  Zj.inglo. ingU  ctrc.jin. 

Quod  t  «utem  (SrbgcrtcOf  nlhil  aliud  fit ,  quam  iJ^tbCrgcrl^fA 
vidft Golerum  de  rocefs.  extcut.  f.  2.    1»  w.  1 30.  <^,ubi  Rationem  no- 
miaisreddi^  <k  Car  zovium/».?.    109.  friw,  »i  lu  f,  jf.  apud 
Lindefpiit  in  difsert.  de  itnper,  &famtU  ortg,  mutit.  ^  jj.  w,  i.    1 4 j,- 

Plura  t  wn  *^nb<rfcT>icb  wtb  €rf  antnti^  b<r  "^lMtnbcn/  vide  »- 
pud  pracdidum  ijfitit;  ««  4, /iirwKc  «,•      ubi  diftinguit  .^nm).'ff<f^ 
g3[?unbcn/frifd"<^Mtttbcit/0ffii<  QSunbcn/^atnfrf)rofft3</  vnb  aH'- 

bWfc64nb(tC^<Vnbg<f5f)r(i(i)<-%Mtnbai  /  <\ax  omnia  apud  ipfum 
ridcri  polfunt.  SimHitcrt  apud  Colcru«i  dt procefs»  txecut.  p.  2,  ra. 
I».  1^8.  wbi/.  3» 7.  ubi  aif.qood  intutiae  non  atrocesjiftus,  conta-- 
fiones.pulfitioDes.veHicationes  crinium  ^SJcrffcn/^jSratin  »nb1S(a» 
f<f)(«5<tvQ5(uirnn(?cn/ &omQes alias ,  qualc5cunque  percuQiones 
qu«finefMfianclan^uinisproccdunt,adinferiorem  iurisdi^lit>Hem,v 

...  ^  m 
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au  ^tijjmcftf /uttcr  CUt  ^nMimcfjt/f^cStcm ,  ac  ut  m  fam- 
mano  ttd.u,  J38.  fcribit :  iiuisdidLo  inknor  comprehcn<?ac  caufas 
pccuniatias,  &  ccgnitiones  fupcr  pacvis  deliAis  ulquc  a4  vulnufcu- 
hn\  (angnmohntam.  Catpzovius  ■f/f.  q.  109«»,  18.  iuxraordina- 
flonem  piovp  cialcm  Satcnicam  ^a^sac  iiTriscli&ioni  accenfe<.J5a4t^ 

rnnff<n.e*fi3traim»nbMiW/  ^afcnBfiif/  fcilfcfecircn/g^al^n^ 
fclumi/  fobkntfwacfen/  auc^  anbcrn?B(ufrun(fcnmtf  SW^elgc^ 
f raPf/c»<r  fcnf!  ^T>cr(cf;nng t>ri)  ecf^fag/  tii  ntt  f cotftcft/  tormi^  fcitt 
idmb&C  noc^>  ^^unbcn  <rt^(3<f^  &  piufa  alia  ,  de  4Uib:(<.  n.  i8, 

Econtrario  f  iTacft  au^ivcifu  n^  t^®d>ifc^Kn  <ScSurgtfcf)cn£anbf?-' 
crbnung  dea  m  i  r  6  r/.%  2 1  ^Scix  £bcr^t^n&(2rb3crtcf)t/rub.  wa^ ju 
5cn  £)bcr:  Vttb  ^a(f  jcrtcft  (cn  gc^erct/ttcrben  6en  ?J)?a(cti!ifdlIcn  iujc^ 
Se5(et :  ^tlTc  .^amvffcrbarc  /  Slctfcf;  /  *nb  cffcuc  ^unccn/  ecfjanb^ 
mai  t^nter  ben  2lng^e(tc6f/©ftcf)  cbcr  ©cfjla^c/iStoiTcn  c&er<2Bcrffcn/ 
ba  ©efd()rlt5fci(  bcp  Zcig m^ftUjcn  mcdjxc.  S)a cin.panb/^tngcr/ 
©ain/guffc/CbCr  afcscfcf^laacn  tVCrbCtt  uti  retert  Wehneius 

m  obfcrvAt^pracl  u.  Scntft/.joy. 

^AESriO  XCIV. 
Vtrum  pocna  Cippi ,  ^rjj  ©fdcf^/  fpccflrat  ad 

baflam  vcl  alcam  iurisdiQicncm  ?  & quid  dc pocna  car- 
&ri$>QimcUaram>  columnar,  vel  pili^  ncc  aoa  mulda^ 
pccuniiriae  > 

Summaria. 

I  Ji  rxommt  bc^  ©fccf^  vmax  poftellumy  l 
X  -/tfrf       turisAtdwum fpillc^  ^  i^curad  mmm mp$riumf  4, 
mmellx  f 

$  Quo  lapufcandali  ?  6.  &  alt< fmilta  ? 

7  Ql^if^fi  nowme  bC^  ©f OCt^  'wteUigMfur  cippml  g.  quo  tunc fpdlct?^. 
To  Qutd  depcena  carterts,  &  mul^d pecumarta  ?  i  r .  1 2. 


«3 
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14  Alia  ftgna  cnminalis  tHrisiiihonis 

If  QuocolumnavdptUadtombufcmemdeputa^^^  occafioqudjlionis. 

Sltnomine&C^  ©(CCfgintelllgfltur  poftellum^  id  cft,  ©tCCfVUb 
J^al^Ci}fcn/numelIac  Yeffabilcs,ncc  non  pilus  nuincllarucn^utiBe-' 
olii.  in  thifaur  u  ^m^tt  Wehnerus  u.  gcHK  /.  adproba:'mm,:^^c^^!i, 
m  fpec  u.  GtOCt 

Voii  n:  taliqu)  ex  Dd.  effebafTcC  iurisdidionis,idc];  ideo,c]uia 
ponitur  quisibi  pro  leviorib  \s  criminibus,  Pcr.  lacob.  tnfuapraxtin 
itb,  iurisdiciionUjn,  14.  Dn.  LiT.denrpu  in  djffertat.  dt  imperior.  &fdmiL 
mginec.]i.n.  14./. ijZ. accenfci  ^rccf »nt) ^a(po;f<n  VogtciacSu- 
pcriori. 

Sed  t  Mynfingerus  iecad.  1.  refponf  i6,n.  i^.  & feqq.  mavuU 
n^ero  impcrio  (parvo,  ut  loquitur^  adfcribere ,  S  eidel.j»/^.c»ii. 
©WCf  Z42.  iudicac  elTc  infigoia  iuris  Jidlic nis  crina/nalis,  vide  Weh* 
neruai  in  obfer.  pralt,  u.  <S»^4)tt5  J5)al^Cpfcn  eundcm  u.  ^mt  jf.  vi 
deturf*  7^'&jf'  adprobandum  yof.  Kaiio;  quodibi  criminolasad 
publicam  utihtatem  multitudini(5(:  vulgo  ita  exponaiur  publice  fpc- 
Aandus,cum  maxima  fui  ignominia ,  Belbld.  in  theCiur.  pra^ 

u .  ^rftnscr/JPxfp«)f<tt4  Haud  t  dubie  J^fllf <i^fcrt  viib  ^praitfjcr  f<(i># 

|?<tt  adaham  iurisdidionera  fpcdat ,  Bidenbach.  q.  ^  /.rWC^)  bCW 
30.  quia  ad  numellas  non  fiftuntur,  nifi,  qut  crimen  tale  per^cira 
;un%  quod  iua  indolc  ad  (upremam  iurisdidionem  (pe6lat ,  Carp< 
zoviusp.  j.cr/w.  q.  109.».  73. 74.  75.  ubi  idem  f  dicit,  de  ea  poena, 
qu^  delinquentes  coguntur  in  conipedu  populi  lapideLH  vcl  in  col- 
o,  vci  in  manu  circuriifcrre,/rf.  n.7^^  Sic  t  ctiam  licfoldus  hh.  f.Xon* 
yii.  25^.  w.;8.  f.  r4?.  iniercnerefa,  quaewero  Imperio  adfcribuntur , 
i efcrt  bU  ^al^CvfCtt/  iaftcr(!cin /  i^nD  &cr3(Ckt>Ctt  / 1  Jem  tbtdem  n.  3 6, 
(um  feqq.  multa  alia,  qua:  vel  alt^ ,  vcl  balla:  iurisdidioni  funt  ^nnexa, 
enumcrat  Maith.  Stephani/zft.  i.  diiurisd.     10.     57.^  58«  tcrtio 
gradui  meri  imperij  adfcribit  pa:nam  damnationis  ad  portaadum 
apidem  fcaadali,  velutquis  malti.udini  in  columuA  cxpoiiatur. 

Si  vcro  t  €tOcC  accipiatur  pro  cippo  ,  id  c^l,pro  ligno  bipa. 
tentc,  in  quo  fontmra  raanus  &c  pedcs  includuntur^  fi  vc  pro  juftru- 
mento  ligneo.ex trabibusronfefto,  quo  manus  &  pcdcs  in  carccra 
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uqoando  iiieconllrini;nntur,  quo  fenlu  vulgaris  illaloqueodi  for- 
^  tla  flocfen  i^nb  6(?cf<fl  (  vide  Welmer.  w.  bc|T(iCll  mpr4ft.(?6/^rr4^0 
unc  t  roihi  non  videtur  indiftinfte  ad  altam  iurisdidlioncm  pcrti- 
tinere.  Ratio  rquiapublicc  hoc  non  fit,  &  necfamam ,  nequecor- 
pus  la dit :  %%\)iX  lltf  att  ^mirxMl&  I  ut  loqnitur  Carpzovius  \oc. 
i\x.  n.  56.  &  fi  vcl  manos  folar,  velpcdes  foli  conftringantur,  vcl  fo- 
laminibus  ad  hccdeputatis  includantur ,  nuUus  vd  non  magnus 
corporis  cruciatts  inde  nafcitun  Si  t  vero  manus  &  dc  pcdes  fimul 
conftringaniur,  vclincladantur,  Idque  diutiusduret,  tunc  quiapoc- 
ra  corporls  cft  aftl}(5Hva,cenfui,hanc  ptrnara  habcntibustantum 
baffam  iaiisdidlionem  minimcimponeodam  ,  nifi  ad  tempus  tan- 
^um  V.  g.  ad  fummum  pcr  mediam  horara. 

Sicuti  t  in  fimili  pcenam  carcens  &  mulAam  pecuniariamSa- 
xones  ita  rcftrinxerunt,  ut  habentes  baftam  iurisdiftionsm ,  vel  iudi- 
cesinfcriores,  ad  plurimumuhra  udto  dies  carcerispcrnam,  &ultra 
decem  thaleros  muldlnm  pecuniariara  indicerc  non  poflint  j  Carpz» 
/(?c.or.  w.  63./.  83.  ubi  aittcum  hoc  nuHibi cxprefsum  &  definiium 
fit,  idco  iudicis  arbitrio  relinquendum  efic  haud  abfurdc  quis  puta- 
verir.  Adcoquefipccnaarbitradain  crimine  quopiam  infiigcnda 
venir,iadicis  inferioris  potcftas  eatcftus  eftreftrifta,  utmaiorem 
pccnam  aut  raulftim  irrogarc  requeat :  quod  fi  vetocrimen  fevc- 
riorcm  pocnam  mcrearur ,  cau(a  criminalis  ad  Superiorcm  iudiccm 
;  eiiiittcnda,  ab  eoquc rcus  colrcendus  eiir,  idem  ibid. 

Quodfautemdcpcenacarceris  dlAumcft,  eamadbafTam 
mris^ift  oncmperrinerc,  idintcliigcndum  cft  de  carceribusfuper 
portis  &  muris,  quibus  civcs  contumaces,  aUfq;  ad  tempus  detinea- 
tur,  &  pro  arbiirio  cmittuniur ,  &  qui  carccrcs  obcdicntiarum  vn- 
( artur,  C de  quibus  vidc  Balthaf  Conrad  Zahn  in  Ich-       •  ;^  Viuni 
iipdtc.^.n.^  J)  nondcfubterraneis,ienebr!cofis&i  ^deq-ii. 
busfirgulis  egi  in  pairocinio  debitorum  ydecad.  i.q.$  n.6.  &fcqq.  \ 
i.biw.  15.  &  feqq*    raiiontra  afTignavi:  quia  tales  funtlocopc-  ' 
rorporaHs,Nm//.M5-  V^tnude  carcer.  q.  27.  n.  L,  2.  C.  ^lc  craa  t\ 
Videalitcrdccatcerc  difTercntcm  Dn.  Lindenffuir  mriftr/  c    :  j 
20./.      tibi  ait:  t  potcft  aiara  Vogtei^  dominus  iiaUie  w^LcciLa;  |,2 
pro excrcttiofQ^g  iurisdiaionis,  qui  in  caufis  pccuniaiiis  non  nrgri,  1 
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tcd  cnixtu  &  httius  (implicis  iurifidi(aiofiis  rrpucarur,  Bidenbawli.  </. 
n^.  7.  w/:  C4|>rar4  quia  harc  iurist^iftio  ctiam  habcc  cocrcitioncni , 
aliis  non  dicerctuc  iurisdiAio,  ^  uU.  jf.de  off.ejH4&c.  cum  omn  a  vi 
dcamur  mandata,  rineqaibusiurisdifkio  exeiwcn  neqaic,  L.  i^d  tu 
fitd.  c.  i.Q.prmrcx  d.  of.  deleg.  adeo  ut  iudcx  cautarum  civilmn:  ,  l 
quando  crimenaccidat  in  Irtc.id  poflit  punirc.FrancMarcrfeti/.i? 
n.  4.    i.per  l.quoties  CJe  iudic.  hinccarcerare  poisunc,  ex  moie  cier- 
mani^,  nobiles  fimplicem  iurisdiftioncra  habentcs:  quod  ramcn  lU 
tcmpcrandum,  ne  abucantur  hac  poteftare,  Sc  quid  duiius  ftatuant , 
iuxta  L.  refpiciendum  de  pcen.  Ruland.  decif  lur.  coniro.    1 4.  Concor- 
dat  Befold.p.5.  conf.  xn,n.  j.  ubi  itafctibit;  licct  cuftodia,  fivccar.cr 
mcriimpcrij  fitCiu  caufis  maleficiorum)  tamcnin  caufispccuoia- 
tiis  illc  idem  mixti,  &  firoplicis  iurisdi<aionis  efse  repucatur  >  Zafius 
in  L.  impcn.  n.  47./.  de  iurudiEt, 

Vidc  t  etiara  diftingueotetB  loan;  Emcric.  RosbachprAxr.  cinl 
tit.  1. de iurisd. ubi n.ix.  inter  caetera habet ;  quod  roodica  in  cer- 
pus  coercitioi  puta  fi  quis  lapldem  fcandoJi  porcare  cogatur,  (modo 
tamcft  in  caufa criminali,  &  ob  vindiaam  malcfidi  alicuius,  ca  co- 
crcitio  adhibeatur)  ad  raerum  Impcriura  fpcftarc ;  fi  aufcra  modica 
aliquacocrcitio  incooium.iciaminfcratur,  potius  cenfcii  iurisdi- 
&ion\%*  Addf  t  Dn.  lindclpur  in  difsert.  de  imperior  &  famil.  orig. 
mut.  c.  33.  deiurisd.  alta.  n^yj.  ubi  criminalcm  iurisdjdlionen  argui 
putar,fxpatibuIicre£lionenumellis  verfaiilibus,  ^tocf  t^n&^iltjCH/ 

%t\tl<t\/J^al^Y)ftn/^ii$tn/  ^anitv/  ^^ratfc^jpfanD/ &  fimilibus, 

Wchnerusa.  ^ttltt^jjM  probandumf.  70 j. 

De hoc  t  nuiia  eft  controvcrfia ,  quod  coluoinq?  vcl  pila? ,  ad 
combuftionero  deputatac,quae  etiam  fada  executiont  longo  tempo- 
rc  mancnteteaae,  roerura  imperiuin  probent.Wchncr:  in  obfer  pr*til. 
u.  ^tntt^jf.  fi  tamen  /.  714.  Carpz  p.  5.  criminaU  q.  lo^.  tu  66.  ubi  plu- 
ra  ciusraodi  figna  reccnfct.    Hacc>  t  occafione  h  Is,  quae  inicr- 
ccflitinter  communicatem  in  Eccerzhaulen  &  dominam 
HofmarchixCacharinam  Elbbckin  anno  1^54. 
feq.  &  dcciia  fuit  27,  o£loh.  anno  5  y 


An  jusrecipicndorum  ludacorum  fpe(flatad 

baflam  vcltcrricoritlcm  iurisdi^^ioncm  ?  vd 
ad  Regalia  ? 

Summaria. 

1  lui  reci^dorum  luddorum  rcgalibHs  annumtrdm,  6*  quare}  i. 
3. 4.  OUmfoU  Imperatori,  5.  pojlea  Eleilortbus  conLtffum,  6.  tandm 

mhus^qui  Regaltahabent^  j.Uixta  ordwat:pQlit'u,  8-  9«  V4l  qui 
fin^lariter  in  hocprtvUtgUti  funt. 
la  Ji.  1 3*  Ab  altis  recepti  feiurttate  non  gaudent. 
I  i         remedium  contrj^  rtceptores  detur  ? 

14  Quidfaciat  immemor  al^sufus} 

1 5  non  compttat  Ux\  ^t%tt\y^imw^  1 6^ 
1 7  ^acli  contingentia^  1 8 .  CdUteU. 

H/tc  t  qua  ftio  intcr  DoAores  non  cft  vald^  controvctfa ,  fcd  a- 
lo  ^^nesfcrcrcccpmiti,  iurc  ictritorij  ^Oeritl^g  ianWfurfl^ 
ftcfccnjDtrifjfcit  »n&Dv<3itticn/  licere  Principibus  ludacos  recipcic^ 
PaaiusM^iah.  Wchner.  tnobfervat.prdH.  Itt.  U  u.  ^Ubmf  10}.jCo1.u 
loan  Hcrrraa  Si^mmdefervitperfonaLUb.  i.  tit.  5.  deluddisc.  i.n.6. 
f  ijp.  Martin.  Magerusrf#<f(<m4r.  arm.  c.  8.  quiptrfona  infroteil.  re- 
jcipt  pofs  n.  joo.ubiplores  allegar.  S\x(\n.Ub.  i.deRegal.  c.$.  fi.19.Ma- 
ximilian  fzu\i.inconftl.pro  arario  clafs,  €.  cons.ii.  ord.  570.  /  2^7.  Pe. 
trus  Hcigiusp.  i  q.  4.«.  ^o.Thcodor.  Rcincking.  deregim  fecuU&Ec 
cUf.h.  i.clafs.  i.c.  j.  n.  14./  487.  Spcidcliasiw/jp^cK/^ «. ^U^CIt/  6^9 
col  1.  ubi  t  refert :  quod  olin)  intct  rcdicus  piuvcniuj»  6c  compen- 
Jia,  ad  Impeiatoicm  ub  Impt  lij  adminiftracioncm  fpeiSantia ,  qul- 
busfuftentationi  Imperaforis/:cncgr>tn$lmpcrij  cifpediundis ,  fub 
v^n  rc \\cc\  cenf»  s  l-jdacor  m  fiieiit,  fucrunc  cntm  Iuda:i  fcCHiX^ttt. 
tofcr<rtoinctWt:tc($nj:f;^riy  ^  Camcr^Iinpcr.aljs  fcrvi,  vclo- 
mncs&fin^uliI«K^c?i,dcgenies  ubiqucpcr  rcrras .  Impcracori*  lu- 
risdiaioni  (uUka^u  efan  icrvi  TmperJalis  CamcrT  (ccc  alf  s,h....  cft 

S.ai^<xli(i)<  5tfca(i{cf)c  to*t/  ai)cm«ann<n&cr  eyctrtfc^cn  ^f^to^ 
 '      '  Ztt  i  tticf/ 
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lltcf//i&.  7.    42./. '/Svj.cuias  rcrvitatlsifituuu  noniicuit  ulliirDpe 
r. j  membro,  ludaeos  rccipeic^  ncc  ab  ipfis  quicquam  exigere :  vita  e- 
nimtScbonacorum,  tuncunicc  ad  lmperntores  fpeftabant ,  perea 
quachnbet  Dn,  L\mviX.jLS  a.ic^'ituUt.  Cdtfar.f,  i$6.    Rationem  t  a 
liamrcdJit  Kclncking^loc.cst.  n  ij.&pofl  cumMagccus  loccit.n. 
joo. ubi  traduni :  quod  crcfcente  infolentia ,  multitudinc  &  avaricia 
luiTorum  novinimoiurc  non  cuivis  magiftrntui  eos  rccipereper 
mifTum  fir,fcdius  rccipiendi  ludocos,  deKcgahbusfummiPrincipis 
c(Iecc^pcT:it,Conrcntic  t  D.  Speidcliasi^^c.nr.  ubiita  fcribit  :iusre 
cipiendi  &  tolerandi  ludzo^,  &  ulararjos  pnblicos,  eftdcrcfcrva- 
tis  Imperatoris,  quod  olinvnifi  fjmmo  Principi ,  ftu  Imperatoribus 
R.omaaiscompc:ijt,  quiipfisctiam  pcculiarcm  ludicem,  coroitcm 
a*iquando  Wiirtcnburgicum,  conllituerunr,  eaquedereconftitu 
tiohabeturapudMelchiot.  G  Idaflum  t!t  SvCtcftiJ  ^mn^tnU^S^, 

9fvomtfc{)cit  )S^y.i\d)i  fubi  ruh  ititifer  'S^^-ibcrutj  'A)rtff en/  Mandat  m 
&m  ©rafcn  ju  QBurf eitbcrij  i^on  ber  .3u&trc()ctf  tm    ^^ctcf)//-  8 6 

Qjiamviit  autcm  ius  rccipicndi  ludasos  fuerit  antiquitus  dc  re- 
fcrratis  Impcratoris:  tamcn  CarolusIV.inaurca  bullatit.  p^^OU 
©0(t)  ©tfbcr  \)ltb  (irt&crm  ^t?/  tanquam  fingulare  rcgalc  ,  Eleitori- 
bus  conceffit,  fca^  )te  ttto<}cn  ^tJbcn/vub  ^^U/  &tc  tit  vHrc^aitfiUcr  3ctf 
gcfci^t fc\;i1/Ctltncmmeit.  SuTccflu  t  temporrs  Carolus  V.  itt  &Cr  re- 
tormation  gufcr  Ponrctj  ju  Ti\v\^^\x^/  r:ib.  vou^u^cit  vitnbt^rcu 
n?UC|)Crri  hoc  privilegium  cstendir,  ad  omncs  Principcs  Sc  ftatus,qui 
iurarcgalia  immediareab  Impciio  recognofcunt  <ic  qui  fiQgulariter 
in  hoc  privilegiati  funt*    vcrba  t  conflicutionis  ita  fc  habcnt :  ©C^ 

!>tu/ort)rtcn/VMt^tv6iren  wtr/ba{j  hiufurau  ntcmani  ^ibm  auff?um^^* 
mcn  -Ocr  juftalfcu  3<[?arf  cf  <t)cr&cn  folf  /  ^  tr.n  bcu  i:nt$cn  btc  vort  vnS/ 
v>nft&cm^.^J^ccc^regaha(;abcn/(>J)crtnfoitt)cv^^  privi- 
Icgirt  wrDCit 

quibus  t  infert Msximilranus  Fauft.  kc.  cit  qnod  iujtecipi^ 
cnciiladaeosomnibnsbabcntibusrcgaliaconcefsiim,  atque  uahoc 
ip  iim  genenlircr  aliis  regnlrbus  ndwiitumfit,  ut  cui^  Elcc^oribus 
commune  fit  faw:um,;idrjcitnrquc  ijs  Iocis,pcr  pcculiarc  privilegium 
etiamilla  JhibcrJ  pofie.  Similitei;t  Speidelius  ff  c.vcuuu  duphci 
cx  ca^itc  ius rccipicndi  ludagos  proflucrc,  ncmpc  vc!  iurc  Rcgalium, 


ubij 
lati, 


ftaa 


idi 
jat 
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vel  ex  fpeciali  privilegiov<j;.od  etiam  iHis d^iri  pot<rft,  qui  alini  rc g.u 
lianiillafiabent.    Id.  -n  tijsdcm  vcrbjsrepctijcRiidulphns  I,  Imp. 

s4n&cr^Polu\n>cr&!tim  r3H  3runcffuvf       ip7  auif.KrictfCf/nr  to 
^t>cn  :^M?C!i  t^ii^  ihrcii  QBuctjcr       ubi  h«c  quoquc  addit :  M^a  aKt 
icmanDMnrKT^yiDcnmiiTnc'      •  -  ^  f.;  fivknjj^t  .ur.an 

ftcnum  rrdtcrnTl^cunocr^gci.   .n'nc.Siu\M?l.u  .  .  .Acnu 

fct)cue  &ar^j.  gcn  tens:nomu\<n/i^nt)  iilBdVJ^ijfr  ftcr^ck  ' 

Lk  4UiD.ib  t  lurcu  iMav^ctus  w.  30  4 ,  4  .<)u  aliis  iu  lu  Js  .  quair 
ubi  dommi  tcgal:a  ab  Imperaiore,  ycl  fpecia^ia  corundcm  recipien 
dorumprivile^ahabrnt,  icccpti  fecuri^a^e  ;?c tutcla  miniiv.cgau- 
^mptif  Mtgxt.  text.  exprefsum  Ordtn  pcltt^M^ww  1  ^77. 

pcpa;sj*f/f  150./.  8.a:ico  ;  ctiam,  uf  contiacos,  qni  luda 
os  rccipiunr,  ac  fovent,  &  non  (unt  (btus  Inipcrij ,  neque  privilcgi 
ati,in  Camcraeiudtcio  mandacafincclaufula  deccrnantur,pcr  nota 
ta  Chriftoph.  Schwanman.  obfer.  Cdweralt  115.  w. 

Pixdidast  coftftiiutiones  fic  furama  Pcuus  Dcnaifius  injun 
^amerali  u  150.  de  ludiu  n  7.  ludaros  ncroo  ditionc  fua  rccipito,pra^. 
tcr  qua  n  qui  rcga^ia  ab  Iinjierio,eiusve  rei  privilegium  habcbit,f.2o 
4n  py.  fi  r.  cipit,  nec  tutelaJudttis ,  fecurus vc  commeatus ,  ncc  ipfi  fa- 
ftum  impunc,  ratum ve  efto. 

Cxtcris  t  imcrira  ftatibus ,  quanturovisimnicdiatls,  h^ccfi 
cuUasadcmptacft,niri  iQpoircffione,  vel  quafi^  rccipiendi  ludao^ 
a  tempore  immcmoriali  fuerint,  qux  utique  pofieffio  ultra  mcrroii- 
aoaiDftar  privilegij  cenfcrur,  SpcidQl.lf^poJleaf.  660.  col.  1. 

Quibusdam  t  ^amen  in  lecis  infcriorcm  ctiam  hirisdidionen^ 
habencibus/^fcm^ejtCtjflCrrmlicitunft  cfle  judaros  rcciperenonnulli 
volunt ,  ttti  dc  nobii  ous  in  Franconia  teftacnm  facT,  Pani.  Matth. 
'W  chn.  pra£l,  ohf.  lit  1.  u.  ^Xittn  (f.  an  luddt  Itt.  V  ti  ^^fCt)  nbi  inrei 
varia  juraa  ^  Vugiheram  pcitinc  tlai;  22  r  f  rr.  fca^bict^om  2(&cHn 

imti  snSr^ncfcn  tincj)  ^iMjahm  /  <ni^rc§(ccf<n/^nb  aufft^r^ 
«ut<r/^ut)cn  jufiiKn/t^ncn^carabnuf  VK&©cj|u(cn  <i'n$u  jcbcn/K. 

id  tamc  iconrra  I  iipp.  coiiltnur  ir»or  bLsC^  uct«ao  n.ag^s  qtia.ti 
)ttrcfieri,D.  Uoj^in^.  dtfp.  dejureprotc^.  f^.  innottslit.  C  aatun^at. 
iia.lvlagcrus/of.  at.  n  304.^^  3of.  &  polt  cumSpcid./  quihtisdunu 
Crcdibilius  \  aufcm  eft  ,  fi  qui  inferioies  ab  aniiquo  (olitifu- 

ernni ' 
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jl^  ^AEStLU  XCl^.   

erunt  tecipcre,i<tex  privilcg!o  vcl  conraccaii):econ^ecQitos  elle.  S«c 
vtdeinus  in  Sucvia  multos  cfse  nobilcs,  cju?  licct  RegaMa  non  h^bf  ► 
ant,eo3famcnfingularcprivi!  guunladaeosretipiendi  h»bcre,Svei' 
dcl.  /oc  cir.  Et  hac  in  panc  locorum  conructudincm  obrcrvandam 
cfse  fcribir,  Wclinerus  u.  "^^X^^iWfr  ^nWiiaf.  J03.  col  r. 

Cum  \  in  vicinta  noit.ahoc  anno  i  6  f  8.  ladcsi  cx  Con>iratn 
Oettln  ;aio  ejfpellerentur ,  &  ab  ordinc  Tcuconico  in  pagum  , 
fC^U13ett.ii(5tam  ubi  bafsara  iurisdidltonem  tantum  habcc ,  rccipe- 
rcntar,  Rcgimeo  noftrum  jfc),  Nav^wt.fcscordinioppofuit ,  &  non  \ 
aliter  eos  in  illo  p*^gc(qui  Sercnifs.Princtpi  noftro  quoad  terriior  a- 
lem  iurisdi(aioncmfubeft)tolerarc  voluit,  nifi  protcdioncm  a  faa 
Scrcnitateimpctrarenr.  Qjnd  t  autcm  ilH,  qui  ludscos.vigorcRc- 
oalium  ve!  privilegiorum  recipere  po(runt,cavcrc  dcbcanr> vids m re- 
^QrmAX.  pidUt.  dt  anno  i^^S.rwt.  WH  ^llbW/  &  in  altcra  dianno  i  yjT^ 
tiMO.Dcnaifiunci/of*.cir; 150.  n  &  feqq.  Rcinkmg.  w.  tf.&ffqq'. 

^FjF.STIO  XCl/L 
Cui  competat  exa^aio      ^mh^tMi^l  utrum< 

eii  qui  lurisdidhonem ,  an  ilii>  qui  regaiia  in 
locohabct  ? 

Summariai 

I  im  txigmdi  tJii^  CBmt^SClt    re^alibM  c>  njagno  imf  trioannU' 
nieranduvj  f  6. 
2    QiiiA  fpHks  veHigalis. 

3  Qutd  de  confuetudinc  Gtrmanu  ?' 

4  Anfmflici  iuriid';{lmi  tantunf 

j  j4n  in prdtudlciujn  (prtnfmn  tj^jponi  posjit  ?  jo,' 

7  jinpir  inftrioYcm  fintconfcyifii  fupmorus}  9^ 

8  j^n  civiutibus  impertahbui  ptrvujfum  ? 

H  Quid  di conjuctudine  Bavartd^& Paiatinatui.  f  vi,  Occafio  huitu 
qudftionid. 


^ASTi0  xcru 

U  lia  >ct  q^fpftionem  Refpondeo  ,  quod  infpcaa  origitic  jus 
l  \  exigendi  6i1^T^m6^(t  fit  numcrandura  intcr  rcgaliajer  cn  qiiK 
rad-r  Fanft  con\\i  pro^rar  cUfs.  f  i.orrf  847.16«;  Bodinus  fc()rdb(/ 

t4  ^cnt^  e?)tnvcrciiiJ  ( cbcr  ^u(ffretc())  m  Srancfrdcf)  bcr  vjrfl .)c^ 
mmj fccn  adim  Zf)cii  fccp  QBcttiU  /  fo  du  icbcr  &urc^)aup  auff  fcinm 
©lucrn  cricugf  crforfccrt/ tauucufxro  bcr^ciujca/  oDcr  ^^U3c(r 
ncc^  auf  bicfc  Stuul)  fducu  ^r  fvrmi^  l^abc/:^* 

idciu  t  dicei.dum  clt  mipcAis  raiioaibus  juns ,  Ru^ger.  Ru- 
Und,  de^if  1 2,  Fauft.  d.  conf  pro  Ardr.  cUfs.  ij.  ord.  114,6  (j.  duitur,  tbi : 
lurisraiionibus  infpcdlis  ^n^U  cft  regale,  perc.  un  qu^tfint  regalsa 
in  verboTeUnta  &  ckfs.  4.  or  i  ^i.y  f  quvjus,  crfdatit  vtm,  Beioid.  tn 
tlHfprdil  Itt.  V.  verb.  ^ugcft/  /  voianturcirc.  Jin.crff  aihis  i  b*  Ra- 
rioncm  -nlinuat;  quod  )ureconitiiuni  omnegetius  vedigalis  (i'uns 
f^)ccics  CB^tjJcft  elie  vidcinr,  quia  annumcracur  vedigaubtis  nt  bCt 
4anb^frc\)l;dt;?.  5.  art.  i./.4^7-  & fiq  )  pcndeatcx  regaiibus,&:  quo  i 
fic  Ipecies  gabelU,  vel  datJ),  Gylmann.  loc.  tnex  citando. 

Ex  coniuctudine  t  veio  GermanicT  iuxta  motcs  cuiusqrcloc' 
vel  ad  Principes  fcu  dominos  teriuonj,  fo  ii<  la\\i}g\\\V^l,  fdhxi^Uit 
^Cn/iarecognitio'  em  fupcriorit.uis,  Calpar.  Z»cg.cr.j(f.  La^iijuptj 
eoncluf  i.n.  150.  quandoque  ad  COcjtCy/  uti  in  Franconiapcrrincu 
roict:qucma<lmodum  videmus  nobucs  cciam  eodcm  jure  in  iuis  pa- 
gisuti.  ut  proinde  dc  con(uetndine  Gcrmanix  non  pofiic  d  ci  icgalc 
fitfi^  allegati  Dd  locc.cttt.  Ruland.  ^^4/9  Gylmann.  in  jjuiph.  ftippitc^t. 
Com.  Imp.p.  i.ttt.  1.  de  reconvent,  w.  123  inf  99.  Qua^nq  jam  1  Ba..lir 
Goniad  Z^hn  deiure Muntctpalic.  54.  id  ciiam  cina  conruc.udincm 
itKisdi<ftioni  (impiici,  non  regalibusannamerare  vidca^ur,  ubi  n.  i. 
hisccf>rmalibastradit:iurisdatiorum  fcu  accifiarum  muniaj  a'cs 
regalibus  deftiiutas  capaccs  efsc,  eosqae  ex  iufta  cau  a  (fine  qna  in:- 
poni  nondcoczuty  i  i.tbi:neplu6polcaturC.deoperib  ptib  )  6c  dc- 
CiCtounivcrfita  is,  fir.eliccniia  et  am  fiiperioris  aJ  hascepcnfitati- 
42>ncs;ctianP  aliqua  cocicitiont.cfves  fuasconftringere  poisc,  pergl 
tnl.t.ff.fin  verb  pro  confuK  ff  quodititmq^  «mmyir^fif  &: complurcs 
Dd.  qaosiM.  al.e^a  .("addeD  Lundefpiir  m^ii/i  demut.tmp.c,  is-f 
j  ^.^Qaamvisaurcm  dcaccifia  vini ,  &  poiu  cHtuium  in  rCiiiTii  i^y 
n  n  :o  }'iatur,  (ed  de  accirta  &  vcdigali  mcrM.  m:  ramcn  hoc  u 

V  V  V  pium 
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II 


5i<$     

n  dem  tctminis  tradit  Cafpat  Klockcn it  conmm.  '.n.ioi  n.  »«3.  & 
10 A  cui  accedit  Heniicus  Klockmiindifcept.detur.  veCii^*l.tom\ul.i.n. 
,1  12  15  eamqaeoplnioncmroalthtationibus  coohrmar.aH  v«.e 
vipaaiScconveniionis  etiaminfore»fiu:Ti  pia  udiciama  ro  .11- 
ciDtoimponi poflc. quod ipfam et'amC*'pa  '<li>^k  "s^««.r tu/.e» 
d  t  $  ».izi.&'r«'r-f*»«<i'T^^'»«^""'^*="»  "^^"  'sa  ioruAi  .iga- 
mcntis  in  conttatiam  concludit;  pet  tatio-.em: ». .  zi.  quod  eiusrno. 
di  eabcUx  t  &  accifi»  fmt  de  raagno  iroperio  ,  &  carum  impoUtio 
ad  folos  Principes,  fuperiorem  non  rccognofcentcs ,  pertineat.  Ra- 
tionem  rationis fdbiungit itii.  n.i 67. quoJcarafGabellatairapoti- 
tiofuinaturafitgcnetalis,  itaut  etiam  forcnfes  ad  (oldtionem  ea- 
rumadfttingantur,  non  alteri  quam  fupteroo  Principi  corrpetat. 
Vndew.  171.  fubdit :  cum  gabclla,  qux  tebus  Iroponitut ,  vix  itain- 
ftitui  poflit,  quin,  ctiam  forcnfcs ,  aliosquc  conccrnat,falccm  per  in- 
direaum.quiaomoia  vidualia  caiius  emcrc  coguotur,  tdeo  pet  in- 
tctiotemimponinonpotcft,  absque  (upeiioris  licentia ,  quoniaro 
cxtta  dubiura  eft,  quod  gabdla  genetaltet  etiaro  fotc,i(cs  iclpi.  ^en^; 
Jicatutelsedcregahbust    Imow.  i77-ultcfiusprogted.tar,  daro 
inquit,  nccivitatibus  t  Impetialibas  quidero,  aliisqtie  iute  tegaliuro 
&raixtorecroveiropeti«manitis,  liccrc  (inc  fupcrioris  liccnria  ta- 
les  iropofttiones  facere.    Vndc  t  videmus  iuxta  coniuctadinera 
GetraaniKfi  proptet  ncccflitates  ab  infetioribu»  ve  int  iroponi  ga 
belU,idfieii  confuUo  piius  Iropetaiore,  uii  faduro  Notimbergaf, 
Auguftac  ti.  ihtd,  ».  i  f  o. 

Quod  t  tamen  infcrior  ius  tale  gabcllarura  ex  privilegio,  vcl 
antiqua  confuetudine^qaam  hac  in  re  iroprirais  conii  Jerandaro  pu- 
to)  vel  prxfctiptione  acqaifiveiit,  txidao  eaium  non  reprobaiut,  id 
ihtd.n.iii. 

Quidquid  t  dc  iurc  ftt,  de  confueru-line  B.ivariae ,  &  ^aSrina- 
tus  oronis  novitas  exclufi  viaetur.  X)'1lin  nacf)  attfwcifimjj  ^<r(iUlb<' 
frc\)^ci(/  f.  \.  *rt.  I.  (SoII  mtf  bcm^SJnjeU  (jcl)4(fcu  tvcrtcn/.Dic  m 
altcr  vutcr  <tttcii  ©ti\n5c:t  ftctf ommcit  /  wt&  xoAi  iit  to,  ^i^rvit  fitr 
nctvcntnaplr^ctiommcn  ti>or&cn/t>t«  fottcii  ab  fc^ti/  t>iio  mt  ^cbriitc&r 

WCrbCn.  ,  6  tacicL  i.x.  &  j.  victigduC  nov4  tnjhtui  nni  pg/fir.iXcicft:^* 
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2lbf(*i<5  deadi^jd.f  mitUXi  f<t)n  War*  Sixtin.  d€  regdUhm  Ub.  !•  c. 

Harc  t  occafione  controvcrriacrailonegabcllae  vinaric  tcI  cc- 
rcvifiariaei  cauponc  Palatin  .  inCf)Ot/uovuer  exaftar. 


21 


S^VJESTIO  XCVIL 
An  prorogari  poffit  iurisdidbio  altcrius  adhuc 

hodic»  &  an  requiratur  confenfusiudicisordina* 

rij  &compctcntis? 

Summariat 

I  T4^t  contingentU,  2.  qu^ftio. 

3  Prtyatorum  paclis  non  datur,  1 6  fed  extenditur  iurisdidio. 

4  jln  conqueri  posfint  iudicesfeprtvari  emolumento  iudtctali^  1  j. 

5  laicuf  latcum  coram  laico  convenire  debet,  i  8.  ratto. 

6  lurisdtSlio patrimopitalisfailay  7.  nthtl  obftat,  icw 

7  Ctves an  invito fenatu  fe posftnt alund  iurisdiiltoni (ulmittcre ^ii. 

8  j4u  altenafuns  dtcliont  fe posftt  jubfntttere  exemptus  ii.cr  quarenonl 

9  jin  rafallH^  /  n.        an  fujjictat  tacitw  conjenftts  domtni?  24. z^.  an 

in  caufa  nonfeudaU. 

10  yin  CUricHi  ?  26  &cur  n$n       an  in  CUrttum. 
1 1, 12.15.  Vrorogatio  dejurecommuniantttquUfufimduhiofiertpoteratj 

14.  lyanadhuchodtef 
jp  Status  Uclefiafttci  confiderantur  ut  laici. 
27  Difttnclto  Gailij. 

QUidara  t  ob  datunum  a  canibus  inalc  caflodiiis  acceptum 
convenit  opilionem  non  coraro  domino iurisdidiionis, fdncm 
©mC^t^fXtrcn/ (cd  dominogregis(;domiciliiim  enimpaftoi  habc- 
baccxtradiftridhim&tcrritoriura  domini,  vd  luri  fai,  cui.operas 
fuaslnpafcendis  ovibus  locavcrat)  qui  &iprc  iurisdidioncm  lub 
codemPrincipc,  tanquam  ftatus  provincialis ,  habcbat,  cumquc 
ambo  aftor  U  reas  fclc  iurisdidicni  cius  fubmifirscnt,&  forenfium 
negociorum  pi^pafitus  iudicarc  vcllet,  nafccbatur  t  Q  U  i€  S  T I O 

&  difputatio:  an  id  jure  faceret  f  

 ■  ~Vvv        *  ^'^^ 


5i8  ^Mstio  xcrih 


Pro  t  NEG  A T  I  V  A  faciebat  P R  I  M O  :  q«od paAis  vcl 
confenfa  privatorum  non  demr  inrisdiiftio,  L.  jmvatmwi  8,  C.  de  m- 
wl  mn.  Htdk.  Ratio:  quia  iurisdidio  eft  jviris  public4  Wefenbcc.  n. 
4.    de  iumdill. 

SECUNDO.-tfi  prorogatio  Ifta pcrtnittcretur»  tunc ex ntl- 
do  privatorum  confcBfvi  pcrpcrann  ftaiidareDtur  donjinl  cm#luroen. 
to  iurldiciali,  Mandof.  de  inhibit  c.  1 23.  n.  y.  prolixe  Schrader.  defeud. 
p.  10.  fecl.  I.  n.  116.  &c.  Berohard  Greveni/fr.  i.  concluf  i^m.pertot.  ita 
Cafpar  Ziegler  |f.  landfasfij  n.  2j  j. 

T  E  R  T  I  O:  t  Laicus  a  Laico  coram  ludlcc  fcculaTi,«on  au- 
;em  Ecclcfiaftico conveniendus  cft,  quod  iifque  adeo  obtificr,  ut  ct- 
ianrifi  altcr  litigantium  literas  ab  Apoftolica  f*de  impetravcrit  ad  Ec 
clefiafticum  tudiccm,irrltae  fu»t,&  inanes,  c.  licet  lo.n.  deforo  compet. 

Q U  A  RT  O :  t  hod  ernis  moribvis  lurisdiAio  pa-rioionials 
faftaeft^&lftatibuslmperij ,  Prlncipibus,  Ducibus,  Comitibus, 
Civitatibus  &c.  jurcproprio  exercetur.  Ideoilla  faculias  prorogan 
c]iaboliracft,necfubdiii  amplius  invito  Domino  fuo  (e  alterius  iu- 
risdiftioni  fubijcerc  potcrunt,  Paurmcift. /16.  i.^.  27.».  Acacius 
Encnckel  d$  frtvileg.  lib.  3.  c.  16. ».  30.  Thefaur.  dectf  166.  Surd,  conf. 
^y.num.i$.  Ofafc.  decif  78.».  x  i.  Marth.  Sfcphan./it.  i.  25.tt.jo 
iocct.de  iuriod.c.^j.n.  49.  Lancellot<f<  Attentatp.i.c.io.n,  9.  Co- 
var  Ub.  i .  refolut.  c.  4.  n.  8.   Adeo  ut  fi  contra  fiar,  caufas  &  pcrfonas 
itcrum  ad  fc avocaie  Principcs  poflint.  Pci.  Coftal.  adL.  i.ff  de  iud, 
Thom.  Mkh.  de  iurisd,  concl.  149.  Vulthei.^^J  L.  1, ».  168  .  C  deiurisd. 
And.  Gail.i.  obfervat.  40. ».       ibtd.  Bemh,  Grarver,  Pecra  dejurqud- 
ftt.c.ti.n.i.  Afioiuspy^x  jf.  9.    17.».  i.  Mufraiell.  in prax.  civtl. 
part,  2.  n.  47.  Id  quod  ubiq^  fcrme  obfervatur.   Schvva  im.  obferv. 
Cameral.  i. ».  13. 14.  Cacheran.  dectf  78.  w.  13.  (o\zadconfltt.  Sabaud. 
rub.  defor.  compet.verb  fubditosnofiros glof.i.  11.9.  quo  nomine  manda 
tis  poenalibus  fubditi  folent  retrahi ,  Rconar.  Choppin,  de  legib.  j4n 
dtumltb.  t.c.  6^5.11.7.  lcain  tcrminis  C^fp^zZicg\Qif  idndjasfij con- 
cluf  i.n.it^.&feqq. 

QUlNTOt^^  ipfuno  locum  babcr  fn  civlra  ibus  rounici 
palibus,  fcu  provinciahbus  ,  in  6m  iflllJ)  »nb  gur jT<n(?at««,  Na?T» 
aHe6  firmitctctvitatum  in  iuuscivcs  fundaiaelt  iur.sdiCtio  ,  ur  net 

cives 
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cives  iovico  luo  ordf^.ario  «iagi(l/aru  poflincalreckusindiasmtjscii- 
AioQirc  rubmittctc  ,  camqae  prorcgarc,  Lancellet  i$  Attetdt.p.  i.c. 
lo.n,  9.  Pcr.  Coftal.4fi L,  I.  dcludum  Thomas  hUchscldc  lurisdi- 
atomb.cemluf.  148. /it*  D.  E.  auftor  &n'55onaWCttlfcI><niof^ri«atioQ 
).  r./.  124.  //^(/«tf  it't4m  vtdiZkglci  m  Q\  landfasji)  ^mfitat.  ig.idcm 
Zicglcr  ff.  Civit.isn.  io. 

SE  XTO:  cxcmprasi  non  potcftrcalterfu$iarisdifti«nifine 
confenrucximcntisfubiji  cre,  quiaipfius  cximcntis  iRicrcft,ne  fub- 
ditus  fuus  ab  allo  iudicccur :  nam  intcrcft  fua,  ne  taletn  iurisdi(%io- 
«em  amitrat:  iraGail.  i.  obf*  40  n.  4. 

S  E  P  T 1 M  O:  t  iurisdiaio  pcr  vafallos  prorogari  noD  potcft, 
invito  Doroino,  Dx)ft. iif  c  cAterum  dc\ud.  '\xz  Socinus  rcgulaiurudi' 
c7iA,2tfz.&  va^allus  non  poteft  in  alteriusinrisdiftioncm  exprefsc  vel 
acitc  inviro  Domino  confcntire ;  quod  fi  feccrit,  nullius  cft  praiu- 
d:c!|  prorogatio,  fcd  dominus  cum  rcftc  avocarc  poterit,prr  tcxt,  in 
c.  impcridlcm  ,ff.  pnterca  fi  inttr ,  &  tbid fingul  glofs  m  vcrb$,  duos,  dc pro- 
bib.fcud  dltcn.pcrfrcdcr.h^G2\lloc.cit.n.$. 

O  C  T  A  V  O;  t  ctiam  Clcricis  lon  permittitiir  in  alium  iudi- 
ccm,  cciam  Ecclcfiafticuna,  confcntire, per  c.  in  olttd  42.  &  apldcuitii. 
^j,  i.c.  i.&c  fi diltgentiext.de for.competkSchxsid.n.  146. 

AFFIRMATIVAMt  auic»,qiiod  pa*is  jurisdiftio  pro- 
rogan  poftit,  cxprefsc  perr»ifsum  eft,  in  L.  efi  rcctftum  14.  L. fic$nven4- 
rtt  ii  fdiiurisd.L.  1.  ^  2.  jf.  ^iwiicii.  &  qu#dregoIaritcr  iitiganti- 
bus  permiffum  fit,  etiani  absqac  confcBfii  ludicis  lui  ordinarij,  ahc- 
iius  ludicis  iurisdiftionctB  prorogart,  &  im  indicero  non  fuum  con- 
icntire^  L  i.&tbt  Bart  Immol.  Curt.  L.  un.fdciud.  L.  2. inprincipU  & 
ibi  Doctor  /f  eod.tttul.  &  thtBald.  &  Dd.C.  dcturisdtil.  omn.  iudic.L.fiqui 
cx  confenfu  j.C.dt  Epifcop.  dudtcnt.  c.  Komand  inpr.  verb.  Clcruor.di  for$ 
compit  hb.  6.  Bart.  R#man.  Paul.  CaftrcQf.  Alex.  lah.  &  Doft.  L.  u 
ffcrpojl  operU  f  dc  $per  nov.  nuntiat.  facit  tcxt.l  (lconvcncrit,  iS.&ibi 
Doct  ff  de  turiod,  omn.  tudtc.  i;a  Schradcrus/.  ro.  defcud.fia.  i.  n.  137, 
bihos  allega^  •  .  , 

SimTlicer  t  Gi^il  ^  ohi^AO.n.  i.  2.in  terroinrsfcribit,  quod 
qtiilibct  pr)vilcgio  fori,  fibi  a  legc  vcl  Prinripc  concc(so,renuiiciarc 
^oflTir,  text,  in  L  fi  guU  in  confcrtbcudo  C.  depact.  &inL.  prtma  ff.  fi  quis 
 ^  Vvv  )  in  tus 
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\n  m  vocat,  textw  tn  L.ft  convenerit,ff.  dc  ttiru.U  omnU  iudtc.  &  in  c.  fi^ 
mfcajli.  deforocompeteru.  adeaut  non  rcqinratur  coxifcnfus  vel  licen- 
iudicis  Ordinarij,  fed  partium  fufficiat,  tm*  in  L.  i.  &  2.  ff,  de 
tud.  &in  L.  i.jf.  &fofl  operis  ff.de  nov.  oper.nunt. 

Haud  dubic  t  antiquitus,  cum  omnes  pro vincix  ab  uno  Prin- 
cipe  dcpendercnt,  6c  in  divcrfis  tantum  divcrfi  prxfidcs conftkuti 
eftent,  hoc  b«ac  tolcrari  potcrat,ficut  evocatio  teftium ,  confer  fup.q^ 
54.  quafi  videretur  id  ipfum  a  Principe  tftli,  cuiomnes  fubfunt^  pcr 
mifsum,  pcr  tradita  Coleri  de procefs.  execut.  p.  3.  c.  7  w.  J2. /.  50^ 
Rauchbar;^.  t^q.  l).  11.5. 

An  autcm  t  id  adhue  hodic  procedat ,  vide  Cafp.  Zieglcr  com* 
mun.concluffauJlregAn.s6&S7^  ubi  fibiipfi  non  nihil  contrarius, 
dicit :  quodconfenfuslitigamium  folus  ad  prorogandam  iurisdi&i- 
onem  fufficiatper  L.  i.ff.i.ff.i.  de  itti.Boceruj  deiurtsd  cj,n.}j.Scqnod 
i  udiccs  ordinarij  iurisdidlionis  prcrogatiorc  irapedire  nequeant, 
poft  Vult.  ad  L.  I  w.  66,  C.  de  iurisd.  Matth.  Stepha*.  de  iurisd.  L.  r ,  c. 
25    4tf*  yidc eundem  c.    memb.  1 1 . 

Obiccit  t  mihi quidcm  unus^  Berllchium p.  i.concl.  5.  de proro- 
g^r.  ittm^f.  contrarium  docere,idtamenapud  cam  non  rcperi ,  fed 
hoctantura  controverfijm  effe^an  prorogatio  locum  habeat  in  fub- 
ditis  divcrforumPrincipum.^  in  qua  uacftio.ie  nos  non  verfabaT^ur, 
&  licct  ipfe  «.31.  aliquos  pro  negati va  adducat,  tamen JJ.  his  &fimi' 
lib.  &c.  cootrariam  opinionem  veriorem  cfie  muitis  addufbis  ratio 
nibus  oCitnditp& infin.d.n.  k  hocin  fadlo  babuifie  &  obtinuif- 
sc  teftatur. 

Nequc t  obftant  argumentafiipra  in  contrarium  allata,  Nam 
AD  PRIMUM  RESP»  licet  privatorum  confenfus  iudicem 
nonfaciateum^quiflullipraceft  iudicia  1.5.  C.  de  iueisd.  omn.  iud. 
tamenprivatusconfenfusfacitiudicenieuro,  qui  iurisdiftioni  prsc 
eft,  text.  in  L.i&in  L.prtvator,  CJe  iurisd,omn.md.  ita  Gail.  loc.  cit.n.  l 
AD  S  E  C  VND  VM  t  RES  P.  crdinarium  iudiccm  non 
fraudari  iurisdi£tionc,  fed  ca  rctcma  in  prorogato  cafu  ab  onere  iu- 
dicandi  abftincre,  idquc finc  Iniuria  &  amifllonc  emolumenti-  lu 
dcx  enim  in  iudicando  non  lueri,  fed  iuftitiae  exercendx  caufii  iudi 
care,  ic  iuftitiam  gratis  adminiftrare  debet,  &  fi  quo  in  loco  ufirar« 
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u  *i.  ipo4tulat,  vcl  caxsc^noniudicat  luacxprvpicr  lportulas,(cd  ipoc- 
lulas  accipit  pi opicr  Uborcm,  quia  videlicet  iudicat.  Cum  crgo  fci« 
procogaiione  non  occupcrur,  nihilctiam  dcnderare,  Sc  argte  fcr- 
re  nec  potcft,  ncc  dchet»  (i  ab  cncre in  uno  vel  aJtcrocalu  relcvctur. 

AD  TERTIVM  t  RESR- quod  Laicusnon  poirit  pro 
logare  ii\risdic\ioncm  EccleGailici ,  ideo  fieri  >  qu  a  iutisdi^iones 
Don  debcntcOHtundi,  c.  cumad  mutn  dijl.  f^.c.fcrvtncrabiUm  ii.ext. 
qmfifij  funt  legit.Ga\l  i.obf.i.7K  ^JJ.  i.cbf.  ii.n.  J.  id.  uobf  t  t^.n. 

Dcmdet  Kefpon.d:  HcclehafticoSi  fi  fint  ftaiusprovincialcs  ,  & 
Hof^archiaspollidcanrfnon  confiderariutCiericos,  fcdut  fecola 
rcs,  coque  nominc  etiam  cot^m  feoilari  ma^^iftratu,  convcniri  pof 
fe.  &:  convcniri  lb'erc ,  vidc  prTfatioucm  ^ff  ^ttlaXUn^Ut  lanit^ 

^rcvf)eit  tn  im  ^nrflctu^umb  95at)«rt  in fin.  &putt.  i.  art.  7. 

AU  QVaRT  VM  tKbSPONDbRI  pouft,con 
celTo  ant«cedcnte,n€gari  cnnf^^qujntiaip»  &  quod  adhuc  hodie  pro- 
rogatio  locam  habeat,  etiamfi  iudcx  ordinjrius  licigantium  eftct 
Rex,  Marchio,  Dux,  vel  Coracs,  aat  alius  iraLiftratus  ,  roagiftratu 
pfrpcfuo  tungens, p(?^^4r.  lmin$l.  cr  Alix.  L.  i.jf.  7poJl  oper.  nov.nun- 
nat.  l^raepoh.  i .  ff. pratcrea fi  tnter  n.  $.dc prolnb.  jcud.  alten.  perYrtder. 
Panorcn,  c.  P.  &G.n.  1 9.  ixt.  dc  off.  dc  lcgat.  Robcrt.  Ivlarant.  in  fuo 
jpe*ulop./\.  dill.  tudtc.  II.  Scbaftiao.  V^w.intrail.  de  ntiUtt.  ruh.qutb 
fhod .  ieni.  nuU.  defeud.pofs.n.  76.  cum  fcqq.  ufcj^  ad  n.  %  l.  Gtavetc  tn  ad- 
d^tad  *'cji.  :n  RowaauU  aHt^.Ub.  f.  c.  i.n.  14.  verb.ntfi  mdicisYx^ns. 
Bttrfat.  cohfUya.  n.  49  qucs  aliegat  5^  (cquitur  Schiaderus  defend.p. 
lo.feH.i.n.  ij7.  3c  abi  ip(i  noniiihii  contrarius  Calpar  Zicgler/. 
auArcga  n.$6.&$7.  a!:eia  ^cripfit,  vm  f-ipiaiclatum  fuir.  • 

AD  CLLIINTUM  i  RE5PONDETUR,  fi  vertim 
cft,  quod  fLnbii  Baahrr^ai  Coih  '  '  '  ■  i  d.  munictp.CiZ.n.j. 
qjo.l  rBator  vcl  x  qu.dis,(c  au. n  ioni  6c  ordini  iudi- 

ciario  rounicipali  per  viam  r^e.  uata:  iuris^idkionis  lubijccre  pof- 
(M.perl.  14.  dt  turid  L,  i .  <^  \  L.  13.  ad  SC.  Trebdl.  cur  non 
ahqjisuciriUiM.:,  lc>,  veiei ;alibus,  alicnam  iunsdiaionero 
procogarc  poflcif 

AD  SEXTVMt  ki.  ONDETV5l,quamvisa(ihuc 
hodie  iurftdiaio prnrogar  :  r->-^n  -  pioccdit  » 
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priv»lcg'UiD  foriprin:ipalicci  concernat  favoren:i  lenuniiaijus;  iccus 
cft,fi  et»amfavurem  fuperioris  rcfpic  at:  qaocafu  absqiie  ejuscor.. 
fenVa&Ucentia,rcnumiatiofaaa  non  fobfiftir,  utm  pnv.legiisex. 
emptianum,suoticsprivilegiaCa:^ar,ftatibusIrnpc.ij,  Principibus 
Comitibus,  Nobihbusque  conccderc  folet ,  m  ncmo  corum  (ubd! 
los.coramalio  Tribtinali,  &  pracfcrura  Rotwilenfi ,  in  juS  vocet 
quodfi  vocctur,  contra  privikgium  coram  alio  iudice  compareat . 
&  in  ejus  iarcsdiftioncm  confeniiar,  ex  ta!i  confcnfu  partis  nor.  pco 
rogatur  iurisdiftio  ,  in  praeiudiciam  dominifafta,  andecum  ariaK 
iudicc avocarc  ,  adcoque  fiavocationi  locus  non  detur,  appellaif 
potcrit,qucmadrT>odumqaotidiein  talibus  cafibus,a  iudicio  Rot- 
wiknfi  ad  Cameram  appellacur,  Ita  Gail.  i .  obftrv.  40.  n.  x.  qui  n.  4 
addit ;  dum  enim  ab  a  iis  iudiabus  cum  eximit,  eo  ipfo  iuHsdl^lioA- 1 
fuac  immcdiatc  fubijcir, 

AD  SEPTIMVM  t  RESPONDETVR:  regulan. 
non  crte  cum  cxceptJone  confiindendam.  Regula  cft :  qaod  Ittigan- 
tes  absque  conlenfu  iudicis  fui  ordinarij  alierius  iudicis  iurisdtuiio 
nem  prorogarc  poffim;  mfplia  autem  quod  vafailis  nonpcrmitta- 
rur,dominofeudi  non  confentiente,incaufis,fivel:tibusfeadalibus 
In  aiium  iudicem  conrcDtirc,  vclaUcfius  iudicis  iurisdiAionem  pro- 
rogare,  glofs.  c.  i.  (f.prdnrca  fi  inter,  verho  ^duos&  tbiAndt.  dc  irern. 
Bald.Mart.  Laudcn.w.  3.  Alvarot.w.  4.  PfcXpofi.  w.5  loan.  Raynaut. 
n.  16.  &Ma  thfc  de  AfHna.  ».23  ufj^adfi.^^K&n.  49  deprohtb.feud. 
alicn.  per  Vrtder.  Sc  plutes  aUj,  quos  cirat  Schradcrus  w.  1 3^.  S^miiiter 
ctiam  regalam  :  quod  privilc^  u  fori  absquc  confcnlu  iudicis  ordi^ 
narij  reuunciarc  liccat,  Gail.  loc.  cit.  n.6An  vafallo  limitat ,  cum  quo 
concordat  Cafpar  Zieglcr  ffLandfasftj  n.  n6.  an  t  autero  fufticiatia- 
citusdomini  confcnfus?  vidcri  peteft  apud  Schraderuro  w.  147, 

Qaod  t  autenrt  hoc  fpcciale  Gt  in  fcud  s ,  deprchendi  poteft  ex^ 
Socino regula  turisdiHio  26 i.fdU.  3.  ubi  tradit : ctiam  vaiiiiio  proioga- 
tionem  permiffaro  e(re,qi2audo  elTet  qnaftio  in.er  vabllos  tvjn  taa- 
gens  feudumfeu,  quan^  non  dccidaat  icgcs  fcudorum,  Dd.  adc.  Katt- 
rum  de  tud. 

AO  OCTA  VUMt  RESPONDET  Gailu.^.iJeo 
Clcricisnon  cffc  pcrmi(l  .«ni  iurisdiftionem  lud  cis  Laic^  lawi  c  vd 
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cxpre  se  prorogarc  abscjuc  coaicnlu  iupeiioas  :  quia  jale  privilcjji- 
um  furi  non  eft  peironalc,  fcd  toti  ordini  Ecclefiailico  nnblicc  m- 
dalmto.ptrtixt'  in  d.  c  fignifi.  &  ind  cfidiligtnti,  Jf.fin.  de  for.  comptt. 
glofs.  ihid.  in  vtth.  niamfeftd,  ?dtnova^fimiUttr,  n.  i.  tnfiv^  ttxt.  tnc.  pU 
cuit  ll.q.  X.  Undr  tctiami&iifw»  9.  diftmguit,  utrum  lcx  dilpo- 
natdc  foro,  favorc  fttpcrioris.aa  ?ci6  fBCia  coulineiationf  priva 
toruro.  Pii»©  cafu,  renunciario  &  prorogaiio  iurisd^dionis  fieri 
neqak^abxquc  confenmfflperioris,  ut  in  cxcaiptis,va^anis»&  Clcri» 
cis  diibam  eft,  altero  vero  cafu  vale?  rcounciario  ,  &c  iia  incelligcnda 
cfid.  L.fiquu  inconfcrihtndiC»  d^paclu^dc  lura  qu«de  j^rorogationc 
parcium  loquuatur, 

Qaodautcm  f  Clcr^cusiniudiccm  noti  luUin^nifi  foriefitper- 
fona  Ecdcfiallua,  &  Epifcopi  DicTcefaiiiToluntas  acceda^ ,  confen- 
tire  non  poflit,  c  figmficdfii  i  i  txt.  dt  foro  comptt.  id  acquc  fi)cclalc  cft, 
de  iurc  canOi^fco,  ficut  in  vafallo  ex  ufibus  feudalibus. 

Cum  t  autem  iuia  Cacfarca  &  civilia  a  iud  velint ,  &  pcrnaif 
tant,non  videoquomodoiftaprorogaiioadhur  hodiefa&a  Qpist^ 
(cttim  fi  acnbo  iudiccs  fub  eodcro  Prlncipc  degant )  poflit  dici  non 
ittrc  fa6ka,&:  (entcniia In  prorogintcm  iata ipfo  iure  nuHa.  lia  ccn- 
fiii  12  Dtctmh.  I  657.  in  calufupra  relaro. 


^JF.STIO  XCVIIL 
Analluvionon  tantiimproprietatem,  fcdct- 

iiia  fincs  iurisdidlioDis^  augcaca  yci 

minuat  ? 

SummaiicU 

1  V.tfponfto  ntgdtivs. 

2  jlHuvio  non  agit  circd  incvrpcralu. 

ADhaac  qua:ftionemrcfpoDdcntcommuDiicrDd.ncgativc,So' 
zizzcommun.  opin.  lit.  A.n.  i  72.  Fiancif  Vivius  commun.  opm.  to. 
A.u.alluvto  Atxcd.q.  i.UudoH.n.  17.  &f€qq*  Peregrinus  ifc  Jareji/ii 
hh.  %.n.  t  f  in  hac  rt  ubi  plurimos  allcgar ,  volcntes ,  qged  alluvio 
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nOQ 


non 


decrahat  miisdiaioni,  ncc  luriidiaionccn  addar ,  dr    8 1.  ca- 


tiones  adduclt,  &  'vajin.  addit:  qnod  t  alluvio  non  agac  circa  nicor. 
poralia,  fed  clrca  corporalia,  &  tcrrena  tantUM.  Vndc  80.  ampli- 
us  concludir,  licct  iure  alluvionfj  quxracur ,  qao  ai  dominium  pri- 
va:is,  nontamen  quoad  iurisdiftioncm  Principi,Confcr  Hictotiy- 
mum  dc  Monteij»  traa,fin,reg.  n.  y.  n.prms  qu^tr.  ied  ubi  antca 
lurisdiftiocompetebatin  aqua,  nunccompciit  in  terra.IcanGry- 
nhxzvi^tuntrAa.ii  mfnUft.  i^^ff.  85- q^^^haud  dubicvcrum  cft,fi 
liurisdiftio  alios, & quidem  ccrtoe fuos  iiaiites  habeat:nu«c  autenu 

^IIAESTIO  XCIX. 
Quid  fi  ipfum  flumcn  vel  ftagnum  fit  loc© 

dirchmioiSi  vel  limicis»  &  curfum  fuum»  vel 
Ycum  nutec  ?| 

Summaria# 

I  nificultiis  qiuflionk. 
i  Quidfijlumenmaneatineodemftdtuf 
}  Quid  fi  wtpetu  quodam  fimul  muictur  l 

4  Quidfioperdmanunmi 

5  Quid  fi  dlveM  mutetur  pedttentim  f 

6  Qui^ fi  dpparedt  unumDominum  totum  fiumen  rel fidgnm poffediffe^ 

7  Q!f  ^^ fi  territorio  origintm  hdhtdt } 
%  Cdpntfiuminu  quod,  &  6Ur prAQipui  dttendendum. 

1N  hoc  cafu  t  m^ior  difficultai  eft ,  dc  migna  difputatio  nita  in  I. 
talit,  ex  TolubiKtate  Padi,  inter  Principes  Gonzjgas  Rudolphum 
&  Francifcum  fratrci,  cjuibii  contraria  rcfponfa  dcdcrunt  ColIegi« 
um  Papicnfe  &  Fcrraricnfe ,  Dd*  in  hoc  vcrc  convcniunt :  quod  t 
flumenlitlocotcrmini^tuncilludefsc  commune,&  iurisdidioncm 
utrique  yidno  competere  ^  ufque  ad  mcdium  fluminis.  Hieron.  de 
Monte mrriift  iin.ref^.c  n  9.  quando  fcilicct  flumcn  ineodem 
ftatu  permanet,  fi  autem  mutetur,  tunc  diftinguunt ,  rel  enim  impe- 


tu 
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tu  t  quodam  fimul  &  fcmel  mutitur  alvcut ,  ita  ot  cx  uno  loco  in  a. 
lium  prorumpat,  tunc  tcrritoriorum  fiici  non  mutantunrf».  i.  & 
iurisdidlioflumcnnonfcquiturr  fedintri  priorci  tcrminoi  manct, 
rqucatqucproprictas,  Gryphiandcrf4p.  14  delti(ulun.  ir^^  Idem 
que  t  cft  fi  alvcus  fluminii  opcra  manum,  fivc  fadlo  hominum ,  alio 
vcrtatur,  quia  hxc  quoquc  mutatio  violcnta  eft^non  naturalis,  Mon- 
tanui».  7.  Gryph:  ^;.  ng  &fiflumcn,  quodcratprotcrmino,fucrit 
cxficatum,pcrlatitudincm&  longitudincm  divifnmcfsc  intelligi- 
tur  Montrfj  ^  ubiw.  4,  addit :  quod  fignis  novis  diftingui  dcbeant 
tcrritoria,  ubi  flumina  pro  tcrftiiDis  pofita,  crant  ficcata.  Si  verot 
mutctur  alvcus  tantum  pcdetcntim,  tunc  audla  ab  una  partc  ripi  ca- 
tcnus  ccnfcbitur  cum  proprictatc  quoque  au(3a  iurisdidio ,  ficiiti ab 
tltcra  parte  diminuta  ripa  ctiam  iurisdiLlio  diminuitur ,  Gryphian- 
ierloc  ctt.  n,  iii.  Hicron.  dc  Montc  n.  5.  ibi :  aut  crevit  paulatim 
pf  r  modum  alluvionisy  tunc  dcber  cfsc  folius  domini. 

Hoc  t  autcnr,  quod didum  cft,  flumcn  in  confinio  utriquc  tcr- 
morio  coramunc  cfsr  L I M  I  T  A  T  U  R :  nifi  apparear,  quod  unus 
tantum  dominus  totum  flumcn  (vcl  ftagnum)  poflcdifsct,  in  coim- 
pcrium  cxcrccndo,  Montan.  n.  9.  tn  fin  cum  fiqrj.  Cjrpolla  defc.  vtti  t. 
rufl  prdd  eai  ^n.  14  tunccnim  illi  foli  acquiritur,  quod  multot 
magisproccdcrct,  fi  flumcn  inunius  tcrritorio  origincm  haberet, 
Caput  t  cnimaquar,  ficut  cuiufquealteriu$rci,tanqn  :m  prxcipuum 
attcnditur,  fluminisautcmcaput  dicitur:  ubi  flumcn  originem  tra- 
hit  Montznutlo c.ctt.H  ii^cutnfeqq^  H  ociucis  tlsc  putabatur  intct 
vicinos  anno  1548» &  60.  quod  iplum  egoprobavj  anno^i6^y6. 

^JFSTIO  C. 
Anmagi/lMtus  po0italiqueni  rclegare ultra 

terricorium  fuae  iurisdi^ioQis  l 
B  T 

Anfcntentiaiudjcisvim  fuam  porngatextra 

tcrminos  ;u8  dicencis  ?  

Sum- 


X 
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Summaria. 

1  Ofmonii  negatmfunimtntum  prtmm,  2.  ^.[(cundum. 

4  Sententi*  BArttli. 

5  iflrfria  Btfoldty6.  7. 
t         Sa/Kl"/ ,  9-  tf*^  txttnfio. 

10  o^inmu  Affirm4tivtfund4mentum. 

1 1  Stftotw  (oatrarijpTtmi. 

12  funitmenmmdiuL  ^ 
ij  .iJIw rM/w 4» i»/o£o  rfawici/i/  extrcertftjiSt. 

¥undamentumtertium,is.  infirmum. 

16  Soluttofecundiconirartj. 

17  Confuetudo  ddmttitt  takm  reltgmoMJ». 

18  Reffonfaf4Cult4tif  ingolpdtenfts. 

19  Praxis  AcAdemiA. 
X  o  /'r4*rfcf  PalattnM,  x  i .  Ri^w  «w, 

Prtiiidtcium. 

X4  Bannttus  im^uneo^endi  pottfi. 

I  Nfpcao  iurc  coratnuni  qoxftio  hsc  anCepi  &  controTerfa  eft ,  & 
1  rcperiuotur  tcxtus  &  autorcs  in  utratnque  parteoi. 

NEGATIVA  tnititurfcqq.argumemis  PRIMO ;  extri 
tcrritoriumiusdiccntiiaJpBncncnparctur,  l  fin  fi  de  tunfd.  atqul 
tnagiftratui  illc,  qui  rclegat  cxrra  territorium,  iui  dicit  cxtra  tcrnto- 
riuni»  Ergoprxcipcrcnonlicet,quominui  aliquiimancatmtcrri- 
torio  alicno,  ubi  ii,  qui  hac  ratione  praccipicndo  iui  dicit ,  nuUam  la- 
riididionem  habet,  Bcfold.  de  ture  ternt.  c.  i-f^.  &  fi  magiftratu» 
vellct  aliquem  relcgarc  ad  fjlram  Bohcmicam,  in  qua  ipfc  nonha- 
b«t  iurisdi(3ionem,  impunc  ei  non  parerctur ,  Sichard,  ad  L.  iudtcti 
17  M .  4.  C.  o'«  fule  tnjlrum . 

SECUNDOt  facit  textos  i»  L.  7  JTM'-  ^&ff-  interdicere. 
to.ff  derelcgat.  ubihabctur :  quodrclcgarcin  cam  infulam  map- 
ftratui poftit,  quacfub fecft,  <ic  non  inaliam ,  ficuti  interdiccte  ea 

prOfincia  poteft,  quam  rcgit,  aUa  non  poteft.  Clarui  eft  ctiam  tex- 

  -  - 


^AEsrio  c 
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tus  iB  i.  l  T.ff.  I.  ubi  VlpianuslC,  uatelp»ndit;tininlujam  idcga- 
rc  ptxfides  provinciac  pofsunt ,  fic  tamcn  ,  ut  fi  quidcm  infuiam  fub 
rehabcant,adeiasprovinciae^fotn:ampertinentcro ,  qoama^mini  j 
ftrant,  &  carn  fpecjalitetinfolani  adfignarc  polTint ,  ir.q*c  cam  rcle 
gatc,  iin  vcro  non  habeanr,  ptoBuntientqttiJcm  ininiulam  lcicle 
gate,  fcribantaoicm  Impctatori,  ut  ipfeinfulam  adfignet,  cacicrum 
non  ptsfunt  damrare  in  cam  infulam  ,  quam  inea  ptovincia ,  coi 
proiant,  nOB  habeant. 

Eiquo  t  Bartolus  d.  l,  j.fto.&L  wnats  ft^uksn.  ^o.  Cde 
fummdTrtntt.  dcducit ;  fi  ptraapet  fententiara  iniliaa  tefplcitpct- 
fonam,  qusc  ddiquit.  Sc  quidem  iotetdiaum  cctiiloci ,  puta  fi  pet- 
fona  lelcgetur,  ita  ut  ptchiheatur  coramrrari  in  ceitoloco,  hoc  ca- 
(u  rcBicntia  lelegationi».  t>ii  ianfcUVmJXtfung/  «tra  tciTitorium  iu- 
dKisvimnullamhabet.  _  .    ,  r 

Exeoc^cmtfrtfif^an^en-o  INFERT  BcCvUus  m  tbtfMr.  u. 
tUtr  m  Ovb<in  dxr  ti<  Ztx^Af»  »<tf<n/  quod  rclegatio .  qu4  faci- 
notolus  a  Tubiogcali  PicEtore  pcr  lentcotiam  ia  Hur.gatjaro  comta 
Turcam  condemuatur.  de  tare  coTiti.uni  non  valeat. 

iNFERTtSECUNDO  idcm  Bcfoldits  in  traS.  dt  turf  6 
ttrrit  c  \S-  f  «l-^o^  inWiirtcnbcigicoDk  catu  pet  fentcntiam  nctBi-  j 
ni  ioiungi  poiHt,  nc  cis  ^anubium  vcrietur ,  c«m  infini  a  loca  cis  da-  \ 
nubiuin  lint  lua,  quxhuicDucatui  non  luntannexa.  Adcoqucdc 
iufc  dcfcndi  non  pmeft,  quod  dclinq«cntcs  cogantor  lcccdeie  rrars 

Rhenum  vcl  DancbiKt.^        \M        n^^r  b<n  2R^«n/cb<r  .ttor 
ti<  ^feonaw  fc&t»crcn/  ofc<r  ^tf  mau  |t<  ttm  unXwxdm  fcf)ictt.  , 

1  N  F  E  i1  T  t  T  E  R  T  1  O  idcm  .bidcra.  quod  Ktiaoi  Aca- ,  j 
dcmispcflitquidcm  al.qoem  relcgarc  ab  Acadcmia   &  eiclodcre, 
„ «meio  ftiidioferom.non  ..m.n  .«bcic.  ot  cx utbe  d.lcedat  q„,a , 
Rcaot.onhabcttcrritorium,rcdta.m«  privilcgu.am  .ui.sd.a.. 
one«     SicctlamBcilichius;.5.fcm/«..7'.«.r9.  iNFERTadj  g 
^  hola^es  &  S  udiofcs  quod  ill.  in  Acadcmijsielcgati  a  tota  patila,. 
va  p  ovincia,inquaAcadcmia:  co»lervantur   ct.am  .c  cgat.  non| 
ceakaniur.  ut  «xpetient.a  tcftatur ,  qucntam  Aca^^ 
5!a.^rerrt  &  impciium,  &  pmileg  a  nonab  .do  Pr;nc.pe,fcd  al.un- 

dc.ab  Impcf3!Ofe^habc^__  ,  

 ~  Xxx  j 


^28  ^j£STIO  C. 

Ethanc  f  afscrtioneni  vcl  opinioncm  negativam  in  tatJtcm 
Bcrlichitts  n.  cxicndit,  ut  fi  candcmnatai  &  rclcgatus  appellarci 
ad  fupcriorcm  ,  &  fupcrior  priorem  fcntcniian:  coBfirmarer,&pto- 
nunciatct,  bcnciudicarum  &  raa!e  appcllatumy  quod  tamcn  is  non 
•niverfb  icnitorio  &  diftridu  fiiperioris ,  fcdeo  tantum  ,  quod  ad 
tnferioris  pcrtinuitiufisdiAioncm^cxccdcreiufsus  inieliigatur ,  nifi 
ahudinrcnteaiiaappcllationis  diftrtis  vcibis  exprimarur ,  vcluti  ita 
in  fenatu  Sabaudiac  j.  id.  Decmh.  15 9 iudicacum  futfte  teftatur, An- 
ton.Fabcri»  fua  Codicelib.  6.  tit.  dt  ponHis.  25.  definit.  11.  in  c  ferinftrio- 
ft!,  m  i.&feq.pertot. 

ProtAFFIRMATIVA  &  quod  h*ceat  cxtra  tcrritoriuro 
rclcgarc,adduciturtcxtuswL,r./.  ii.ffde  offic  pr^fecl.  urbi  uhi  rc 
fpondct  lurc  confiihus,  p^  acfcdum  Vrbi,  ab  Itaha  relegare  potuifte : 
&etiacii  delinquentcm  a  Provincia  ftiaremovcre..  Atqui  prxkSto 
Vthu 

ttatis,  cogoofceteJicebat,  d.  L,  i.Jf.  ^,ff.  deoff  prxfea.  urb.  &  territo- 
riain  piaefeiai  orbi,  cemefitnotnilliari  crca  urbetn  finiebatur  :  &  ta- 
mcn  potuittota  Itali*retnoi?ere,  im6  prsciperc,  ne  delinqueosin 
provincia  cxtra  Italiam  fita,  commoterur,  Ira  Befoldus  de  iure  terrtt.d. 

5«  Pt»am  t  refpondct  ad  L.  fin.  ff  de  mu-d.  Vernro  non  ef- 
se,  qttod  ptfffcftus  Vrbi,  vel  alij  in  propofitis  hypothefibus,  fenten. 
tiam  ptonunciantes ,  extra  territorium  ius  dicaot ,  c«m  rcntcntiatn 
ferantiBarbe,.vclinJoco  ordi'naiio,fibique  deputato.Iicetpronun- 
cienrdealiqua  a|ia  reglone,  ut  Aaton.  Fabct.  *dd,  l.  i.ff  dt  off  pn- 
'eii.urh.ittratmalth^ohkt^Anu 

Haic  t  facitargumentura  aliud ,  quod  niminitn  in  doroicilio 
fuo  propter  rem  alibi  fitam  conventus  (nara  t  in  arbitrio  adoris  eil, 
utru  aftionc  realc  in  loco  domicilij  an  vero  in  loco  rci  fitx  inteotare 
velit,^fr  L.  uU,  C.depr^cript:  f  vtl  lo  «wj.Oldend.  q:gn.  f  de  rei  vcnd. 
TttaqjottK  ^deretrali.  Ugn.ff,  igl.  ^n.i^&n  G^ilde^rrejlif. c.  6 n, 21 
vidcquatfcripfirfewifMrf.^.  15.  )  fententix  contta  felats  coPa:u> 
parcre,  eriamii  ca  concernat  rcm  exrra  terrirorium  iudiris  fi'am 

Si  dicunt  teitio  .'f  pofse  comfftirti  teftianr  examen  alicui  cxtra 
Provinciam,  dcbere  tamen  monere  adv.rfarios,  ut  iftic  compareant, 
advidendum  teftcs  jurare.quo  in  cafu  utiquc  iudex  per  ilhid  m  nda 


o 


tum  pocrigit  iuani  iunsdidtioncm  iniiliorum  tcrritoriiim.  VcLura 
hoct  a  guuicnturo  n  a  ftringit,q'iia  illa  monitio  noncogitaliqu-cm 
prxcifc,  ut  loco  cxtra  tcrritorium  fito  ccrto  di^comparcai:,  &  ideo 
potcd  mancrc  domi :  tamcn  illa  monitio  aJhocptodcfl,«t  cxaracn 
fa&am  dcindc  rcnea %quod  non  tcnui  sctj^in  monito  vdciutoillo, 
ita  Sichardi^Sitii  L.  %uXiq(s  i  7. ».  4  C. icfde  ifjjJrm. 

QucrooJo-f  rcfpondeant  aathorcs  opi:iioni5  a(firmatlvae  dd 
L.  j.ff.  10.  Jf.  dt  intcrdul. &relcg4t.  vidcapud  VwlcroarumHcfs.  dtfp^ 
dc  for.^ompit.  thcf-  ij. 

Quidq  jfd  t  ivieiurc^  dcconfuctadiMftafcrvatur,  utquiscr. 
iam  aja  pro  vuicia  civi^aie^quam  non  reg  t,  &  ad  roiiiiftrar,  ali- 
um  intcrdtcctc,  &  e  imiRdcrciegarcpoflru,  Bcrlichius  U<.(it.n.  lo^ 
Bciuld  sil.^  j./^  j.in^»  idcmiaihcia  irJx  cit.  n.  uhMcO^^tvr : 
qiiod  e(Usmo3i  confuctudo  radim  in  Gerrraaia  vigest ,  trtf  dtlCt 

6crfcmfXf)cttt0^crlf*ctiiWfc^ttorenmup/  &  fi  iurisdiao  ciut  cd 
ufqucfcnoncxtcndat,  Pcrncdcr  tnfccr  •Calp3Crtc6(g'£>r&tlun3/  tit. 
j.dr:  i  Dccoiifuctudincltalixvidc  luLCiaium/./.  71.  ubi  tc- 
(latucdcconfttcmJmcgcnerali,  qux  vigctubiquclocorura.  Sic  t 
mcminiin  facnhatcrjridicaIogv>lftadicnfi  oosfarpcconfttluiffc,  ut 
malefaftorcs  ulta  qua^uor  iylvaf  Impcrj  r€lcgcntur,ijs,quorura  lu- 
risdidio  rainimc  co  porrigcbatur.  M  cmim  t  Scnatura  Acadcmi- 
cum  ftudiorum  qucndam ,  poft  horoicidiura  pcrpctratom  aufugicn- 
tcm,oontanturaab  AcaJemia,rcd  extia  tetura  Duca:nni  Bavari- 
ctira,  fcicnte,  ncc  iraprobantc  Scrcnifs.  Eleftorc  tdcgifsc.  Idcin  cx 
alia  caufa  accidir  anno  1   j  8.  altcri  ftudiofo* 

Apud  t  nus  in  Palaiinaiu  ftcqucnsanic  hac  fttit,ut  delinqaco 
tcsadccitftrailliariaa  loco  dchai  coraroiiri  rclcgarcntuc  Quod 
runc  potiffimum  fieri  foUt,  quando  homincsifti  funt  pcricalofi,  iia 
ut  i  rcdituris  Jamntt  n  &  iHccDdiura  ,  vcl  aliud  maluro  ,  &  viodida 
fmt  pcr  timcfccn  la.  Nam  ficut  ob  t  publicum  daranum  cvitan- 
dum,atttobcommunc  rcipubl.  bonura,  ad  cxicrnura  &  longin- 
quttma^iqucmlocumacccdcicprohibcturcondcmnata<,4r^.L.mrr- 
catorcs^.C.dccomwcr.  iiaquoqucprohibcripotcft,  ncadlocuma 
liqucm  vicinum  acccJat.  Qucmadmodum  t  apud  ncsfaAuw)  cl- 
jc,  I.  Stpt  dnH0i6^4.  diaum€ftfur.?>l9>i»fa>  ubihoraorcfta- 
 — '  "  "  '  dlanui 
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  ^   1  ^ -r  n  TT 

530  ^MSHO  C.  

Aariiiittirus  faitadaUqaotroilhadaa  civitare  Ncoburgenfi  rccedc 
ebftantc,qaodi!laprohlbirioa(l  diftriaam  BavaricumK 
Eyia^^tcnfem  cxtcndcret«r. 

Scd  t  qnis  cft  cffcdlus  huius  rtlc^ationis  &  banm,ntfnqttid  Cc 
clcgatus  fccurc  poteft  cxtra  territorium  rclegantis  habirarc,  U  magi- 
aracus  eiuslociidpcfmitiai.^Rcfp.  hocnonfacilcpcrffiittcadum.ne 
dcm  eidcm  in  fitnili  cafu  contiogat.  Pofiro aaiena ,  qnod  pcrmictt- 
icr,  relcgatlo  ifta*  cfFcftu  fuo  »on  catebi^  Cum  cnim  t  banniius 
nipuncofFcndi  poffit,  Wefcnb.  inpnrat.  n.  ^^.  Acpomii  y  id  n.j.  de  re- 
quir.  &  ahfent.ddmn.  vUcC^td.  Tufch.  Ut^  B.  concluf  rp.  Gai!./ii#  2. 
de  P.  P.  c.  I.  n.  10.  rerf  eJlAUtem.  GaSricl  hb.  5.  de  Teftttutme  fpoluto- 
rumconcluf  l.n^lZi^  ufquead  n.  iSi  vidt  adlongum  Farinac<j.  lO^ 
pertot^  &cVigc\\\immsth.iur.contro.lib.  i^c.  ti.reg.  fo.mepr.  x4-  i- 
dco  fiquisabhaccivitatc  ad,  ^milliariau.g.relegatum,  inBavaria 
deprcheodcrct,ibiquecumofFendcret.  ad  n^srcvciius  hoc  impunc 
fcrrct ,  pcr  uadita  lul,  Clari  liK  j.  (f.  i^omicidium  ».  66.  vtrf.  ulteri- 
mqudro  Farinacijrfift.^.  103.».  ii^.Ci  raracn  rclegatus  banniia  com- 
parandus  (it,  de  quo  vidc  lul.  Clar.  ff^fin.  q,  6y.  verf  d^portatio  ! 
altjverlquajl.  jun.n.  loan.  Baptift.  Villal^b.  comm.  o{>in.  lit.  B.  ». }. 
Eman.  Soatez  Ut.  B.  n^  r.  cr  4.  GslH  Ith.  t.  de  T.P.  c.  i.  ».17  ^«^»  /f^f 
Kirchov. ce»r.  x.concluf  4J.  inpr.  ubi  j}.  1  etiam  vidc,  an  banaims 
cxtra  tcrritorium  bannicntis  ofFendi  poflSc l  itcm  Franfc" Vivi- 
HmM^.  hftatutumdifponensquod  bannitus  n.  ip.cum  feij.  U 
«^pud  Farinac.  diSt.    103.  i».  iot% 


Carmcn  Sidronlj 

Ad  Lectorem  Nafutum 

Suorum  Scripiorum  iniquum  Ccnforcmi 

On  tua  fcripta  placent,  dices,  Nafu- 
tule  Le(5bor, 

Addofdem  diBis :  rtamne^jtifta 
placent, 

Scito  pro  certo  mihinontua  fenfa 
placere. 

Scdnegjlujijttam credo ptacere  tihi. 

Non  tua  di(5ba  mihi,  (ed  nec  dodrina  lubcfcit. 

Kon  tihi  doxa  luhent  ^fedparadoxapUcent. 
Non  tuacrede  meo  fapiuntanalcifta  pafato," 

Non  mtrum  eff,flava  hiletument  lahia. 
Sed  nec  odoratum,necq;  ullum  fentio  guft  um. 

Hoc  ipfummeanon,fed tua  culpa  facitt 
Mungeprius  nares,  ^  crajfas  exjpue  feces 

Te  belleboro purga,  pofiea  me  relege. 
Nonmens,  non  animus,  necopinio,  fed  ncq; 

fenfus, 

Ncc  tua  verba  placent,  ncc  tua  judicia» 

Seu  placeant.feu  diJpUciant,  non  invide  curo^ 
Uon  ideo fcripji,  quo  tibi fint placita. 


JDummo^  cotnpUceaniplfis  TfoBisyplus%perttu^ 
JEmuk  non Jiuptdum  curo  pUcere  tuum, 

Kcc  puto,  quod  placeant  aliisin  jurepcritis^ 
Quodve  Tribunitiisfintplacituratuis. 

^odiuHum  eHyfcribo,  nec  multHm,DroJfuie  curo, 
Sive  huic/jtve  illi,  difpliceat,pUceat, 

Bartolus  an  Baldus  tua  c6lle(^anea  laudct, 
Aft  ego  conatum  non  celcbrabo  tuum«- 

Nonlaudem  qux,ro,  proculahfit  glorta  'UAna, 
lujiitiam  tantum  Zoile  dejtdero. 

NonBaldi,  Balbi,  vel  Fufciquxro  favorem', 
Sed  necq;  applaujiis  ambio  gratificof^ 

Si  non  Najutis  arridtbunt  oculatis, 

Sinon  Najvni  forte  tamen  lafoni. 


Pracfto  quod  poflum,  polTum  quod  CHRISTE 

dedifti, 

Tu  mclius  praefta,  fipotcs,  invidia» 


I 


RGrum  &:  Verborum. 


^xiox  numerus  quxftioncm ,  alter  numcrum 
inarginalem  denotat. 


A. 


^     Bbrc  viatura  &ProtocoUum ' 
jf\   quomodo  differant,  &  quidfi 
y"\  contrdTiemur  ?  5.  55.  «  32. 

Abofas  tollitjura&prmlegta,  q.  20« 

n^  l6,&  feqq- 
Accifia.  riif.  ^mliilU 
Accufario  quomodo  di^erat  a  dertun- 

ciatione  f  q.6u 
Accurationispwejf^  quandoforma 

fidtcatur}  q,  6],  k^  7. 
Accarator  §ltm  in  carceribus  jhre  de 
bibat'  hodie  cautionem  prxjlat,  & 
qualemfq^  6^ 
A6kio  injunarum  ad  Palinodtaman 

ifitcriminali^fq^  jo.n  15. 
Aftio  realis  an  mloco  domictl^exer 

itri  pQfittfq.  loo.  ».13. 
l>#fwino  propnetatis,  non  juriididionis 

datur^q  jr.».  2. 
Aftio  non  datur  contra  alium,  quam 

(Utcreditum  efiyq.i-n.io. 
5inea6kionc  nemo  recleexperitur.q 

^i.pertot. 
Adminiftrado  rcrum  fuarum  mtno- 
fiUis  furiofis.  &prodigis,  nonpru 
,dentibHs,  adtmtur.  4^- 


AdrolnlftriTt  Dtcs  an  poftnt  dominU' 

nm  transferre  fq.  41.  «•  16. 
yldminiftratoris  haredes  an  adhuc  cot^ 
veniri  pojSint  rattonibus  d^funiio  rc^ 
mifis  fq.  43. 
^dmtniftratores.  vide.  Officidles. 
Aiifcribens  fibi  legatuvi  anabtocn^ 

datfq.  J7. 
Mfcrihtre  nec  fibi,  nec  fuis  liat^  n.  ^ 

'&  6,  tbidem. 
Adfcriptitij  quando  difcederepofiint  f 

q.  18».  4o. 
itquiparatio  Fifci  &  Ecclefia  q,  24. 
n.i^.&feqq.  VfvfrtsSuarij  &b€^ 
neficiati^^ q,  io.  n.27^ 
An  aqutparentuf  ttfcm&  minorfql 

i^.n.i6,&feqq. 
fro  Alimentis  exfundo  debitisfundm 

eftobligatusq.ii.n,  40. 
Alienatio  contraformam  ftatuttfaita 
quomodo  retradartpofiti}  q.  4j»pcr 
tot. 

yilienationispfohtbita  efjellHS,  ihtd.  ff» 

it)  &feqq. 
jiltenatione  rei  littgtofa  fa£tk,quomod§ 
adori  fuccurratutf  q .  J7^    i  u 
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Jn  dlienmdis  Unid  civUdtis  quAftnt 

necejfaridr   i.n }  i .  j  8 .  &feqq^ 
jin  Alluvio  tmum  proprletatem,  an 
vero  etiamfinesjurisdttlionis  augeat, 
velminuat?  qf<}2. 
Anacomia.  videXadavera 
Annonac  ratio  hahenda.  q,  ry.  n.j. 
A  QDUX  penfiones  an  afficiant  rem  ipfam 
q.ii.n.  %\.anftntreales?n.\t  41 
AnnudL  prdifiationi  an  &  quomodo  prd 

fcribatur^  q,  19.  n.  6.  &  7. 
AntcccfToris  negligentia  vtde  N. 
Apoftiil*  in  margtne  pofttA  qutdtri' 

buendumfq.$$.n.  ^3*&  feqq% 
Appellarc  an  liceatin  Cfiminaltbw  q 
70.n.  i.&feqq. 

an  in  ahione  injuriarum  adre 
$antationem  infiituta,  &  quidftcrtmi 
naUter?q.  70  n.ii^&  11. 

quidft  mulHa  tantum  pecuniaria 
impoTKndayel  impofttaftt?n.ii.quid 
ftcorporalis?  i^. 
^Afpellare  an  liceat  ob  mulSfam  impoft 
tam}  q.g^.&q.yo.n.^.  quidft 
in  punilo  devolutionis  de  fumma  du 
hiteturfn^  6. 
Jfppellare  an  liceat  ad  Cameram  Impe 
rialem  in  atlisne  injuriaram  adPa 
linodiam ,  certamq^  mulSam  con 
demnato}  q.jo.pertot. 
ti^ifd\2Lt\oarintgarii  velimpediripof 
fit?q.$9. 

an  indeterminate  faHavaleat! 
H.jr.  &feqq. 
M  alternativa} 


appellabiW^     6g$  n%  t«  anplurn 

fumma  conjtingt  pofinr^  n^  v.g. 

tnulila  &  expenfdt.  n.  4. 

an  fumma  in  a^ione  injuriarum 

attendaturn. 
y4ppellationisjudexan  caufas  nullitatis 

attendere  popt  &  debeat.q  60.(^64. 
Arreftatus  cujw  fumptibM  dendu&f  q. 
Articuli  pofl  terminum  probatorium 

dari  fion  poffunt,  ^.53.  n.  i  f . 
per  ^rttculorum  oblationem  an 

ftt  fatisfailum  decreti  probationis 

faciendaf  q.  ^^.  CBs.w.jT. 
Audicndus  an  ftt perire  fefiinans  f  q. 
B. 

De  Bacchantibus  ubi  injureagatuti 
q.  50. 

Baccbaoalia  an  in  repullica  Chrijfid^ 
na  tolerari posftnt  &  debeant.  q.  $oi 
per  tot.  unde  dt(ta.  n.  %.  eorum  pr^ 
greffus.  n.  10. probibitio.  mii. 

Bacchari  quid.  q.  50.  n.  7, 

Bacchac  ibid.  n.  9. 

ad  quam  juriddtatonefpeaent.q.  9}. 
Bannitus  impune  quando  offendt  pofttf 
q.  loo.fi.24. 

^MWtiaf  9i.n.i4.  &feqq. 
Bona  ctvitatis  quotupliciaf  q.    m  3^ 
&feqq. 

defertaantnprajudicium  pridins 
popgoris  &  credttorum  ejmvtnii 
pof  int}q.  $.n.  i. 
Bona  videfententU. 
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Calumtiiap  quijlio.  vidc.  DeUtus. 
Calum  nia  tor  an  in  eodm  juduto  con- 

demndri  poptj  an  vero  novoprocejfu 

epuif  q.  ^6,  n.  17,&  ij. 
Calutmuatorispa^na.q  68. 
Camera'ii  an  inftrtora  trihunalia fe» 

quidebeant? q.      w.  1 1." 
Canon  Empbyteujltcus  anfitonusrea 

Uj  &  pojfejforem  prddwum  fequa- 

ttir}q.Z  \  n.io.&feqq. 
C2ip\it  fiuminis  quod,  &  cur prdcipue 

attendendum  ?  ^ .  9  9 . » .  8 . 
Carccris  p£na  ad  quam  jurisdiilionem 

jpe£tetfq.94' 

yln  Cauponlbus  perwifffwrftfw,  ut 

yinum  nofirum  nationale  cum  exter 

nis  vendant? q.  14. 
Cautcla  contra  importunos  conjuges 

bareditatem  alterins  affe^lantes.  q 

^i.n.fin. 
Ccdcni  alteri  aHionem  an  pofi  cesfio 

nemfa£iamadhucdebitorem  conpe- 

nirey  vel  cum  eo  tranfigere posfit  ?  q^ 

^S  ptr  totum. 
Ccdcre  bonis  mqueuntjquiincarcerdri 

nonpogunt.  q.  z.  n.  1 S.  &jeqq' 
C^nMqut?  q   1 1.     jo.  dr  f 

posftnt  dc  bonis  fuis  Ubere  dtjponere  f 

q.  il.n.6.&7y 
Ccnfus  efi  oum  reale,  &  rem  fequttui^. 

q.  11,  n.il.tamconfittuttvusquam 

refervativM.  n.  i^^  &fm  ^^^^' 

nere  temporis prdteriit.  n  ^6. 
Ccffantc  und  caufd  explurtbus  non  cef^ 

fat  dtlpofitio.  q.  S7*^'^9  &  f 
Caritatlvuro  fubfidium  an  fit  onw  n 


ChoTcar  quam  honefia  apud  Gallos^q^ 

15.».  16. 
Chorea  encmtortm.  q.^i.io. 
Chorearum  ordinattones  in  Bavaria,  n. 

Z4.  abufnsearum  n^i^  q.  gti 
Chorearum  permtjltones  anadjurisdi^ 

cltonem  Jpeclent.  q.  i  j .  n.  10.  ea^ 

rum  mala.  n.ii.&  feqq. 
Clppl  pma  adquamjuri^dtilinem  fpC'- 

flatf  q.  9  4. 
Civis  an  de  uno  loco  in  alium  migrare 

posfiti  vide  Subditus. 
Ctris  an  invito  fcfutu  fe  posfitalten£ 

jurisdt^ltoni  fubmittere  ?  q.  97-^ 

7.&11. 

Civk  an  prafumatur  fire fiatutd,  ciri- 
tatis  q.  4.  n.  f  4. 

Ctvis  cognofcttur  exmuneribiu  &ho* 
nortbusq.  1%  n.  jo. 

Civis  novsss  an  debita  antiqua  civitatii 
folvere debeat.  q.^n.iy  & feqq^& 
quA  alta  onera  fufferre n,t.& feqq. 

Civitas  an  ex  mutuo  teneatur,  quoi 
non  in  utilttatem  ctvitatis  convef 
fumjedad  Cameram  Principis^vH 
caffam  provtnctalem.trdnslatumfuat. 
q.i.per  tot.prdferttm  «.if  . 54-55» 
59»  an  non  aHtonemcederedebeati 
ij.i.ii,5f.3j  &qu%dfi  mutuum  fit 
communicdto  confiUo  contrd^umi 
ibid.  n.  57.  n.  g» 

Civitas  dn  bonis  cederepofiit.  q.i.n.  t  yl 
dn  fubhefidrtfn.  16.  dnhdbedtbe- 
neficium  competentia ^.q.i.n^x^.tn 
qudntum  excuti posfit.  q.^.per  tot. 
quomodo  contra  edmtxccutiofidt. 
lyj  3  q.t. 


q.  t  <pitdpro  cBnfervaUQne  operum 

publicorum  dfiignandum,  vel  reUn- 

quendum}q.i.n.  4.  &  $0 
Civttas  an  pro ctve agerepojin -^q  fi- 

n.  10.  &feqq4^ 
Clcruus  anfepofiit  alten£  juri^dtBiO' 

mjubmittere,q.  97  w.io.  itf.zS- 
Clicntes  an  po^int  ]tu  proteHionu  ex- 

cutmiq.  18  ».)  H»i5-3^  37* 

Codicilli  pluresvalere  pojfunty  non  te- 

fiamenta^q.  3'*n.  8. 
CcBnace  ut  liceat  inalteno^  anfervu 

tiuinducipofitt?q.  18. 
Ccciccndac  contumacii  modi,  vide. 

Contumacia. 
CoUc^kae  an&  quomodo  a  tributis  dif* 

ferant.vel cum  tUis conveniantfq.xi 

n  18.  &  19- 
CoUecla  defrauddta  crtmen  an  trahat 

pofi  fe  confifcattonem,  &  pana  tran 

feat  ad  baredem^q.  75. 
Cotteaa.vide.  Tributa, 
Colledandi  viri  an&quantotem 

pore  prafcribaturfq,  49.  anfit  de  re 

fervatis  Prinitpis!  n.  10. 
Colutnnae pana  cujus fit  jurudi£Honis. 

^•94- 

Commeflationcs  an  procuranda,  & 
quanta  carum  mala}  q.  15. ».  2 
&6. 

Commiffi pana  quafq.  75. ».  1 4 
Compctentiae  beneficiumanexcludat 

cefiionem.  q.  2.  ».  4.  &feqq.  n%  15. 

&feqq. 

Campoiaiionum  jrM^Mi^  f  •  T;»if.5 


Cona  tus  aclui  proxtmus  inSodomia  m 
&  quomodo puniendwf  q^Zyn.l^. 
&feqq. 

?ro  Conclufa.  vide.  in  Contumaciam. 
Condemnatus  ad  muldam  pecuniari- 
am^an  fe  pofitt  offere  ad  panam  cor- 
poralem?  q.  85.».  14.  C^jj. 
Condtmnatiis  in  perfonaltbus  quantum 
temporii  habeat  ad  folvendum  q  j9. 
an  idem  ad  folvendam  mulilam  con- 
demnatm?  inqutbH^cafibus  quatuor 
menfes  a  jureconcefit  ctjfentfanju- 
dex  tempm  iUud  alterare  pofitt. 
ibtd. 

Conditionum  varietas.q.  jg.n  6.& 
feqq.  &  fub  qutbm  fententid  ferri 
pofiitf  d.  q. 
ConfcflTio  incerta  &  non  verijicatd 
anconfitentinoceatt  q.%o.v^  ii. 
&^i. 

Confefiio  feparata  contintns  an  divtdi 

pofittfd.  q.  ».30.  Jl.  3^. 
Confefiioni  Minorenntum  an  flandum 
fine  tutoris,  vel  patris  autbentate  & 
interventu  fqii.n.^^  &feqq. 
Confefitontm  qua  reddant  verijimtlem? 
n.  15.  anet  ftandum  non  confitto  dt 
corporedeMi.  ».33. 
Ex  Confejiione  nuda  an  faga  candemna* 
ri  pofitnt,  fi  qua  nuUa  vefitgia  relin* 
quaf^t.ni^,  &l$, 
Congrua  portio,  a  quo  prallanda^qi 
30.  11. 5. 

Conftitutio  r^/i/?dWi  confuetudmi  con* 
traria  quid  operetur}  q.  1 6.  n.  4. 
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Conftimtam  aft lonetn  non  toBit,      in  Crimlnallbus  alius  prp  alio  rx- 

ftdadiuit.q.  i.if.<4. 
Conrumptio  viltudlium  an  procu^ 


randa}q  5,».  j 
Conrrahenrf  s  quandoa  contra^a  re- 

fihrcpoftnt}  q.x^^n.  11.  &feqq. 
Dt  Concraiicca:e  jirtpturxrum,  vide 

q.  fS.pertot. 
Contomaces  oxpiUi  poj^nt,  q.  i^. 
>».  17. 

C$ntuntacia  quomodo  coercenda?  q.  20. 
Comumacu  ptna,  q.ig.n.  ly  &iz. 
lir  C$ntumaciam  anjudex  popt  caufam 
ffo  conclufa  babere,  parte  non  peten 

Contumax  in  dehHu  quu  dkatut?  q 

76. n,  ii  crq.  78. 
€mtumax  quando  quis  habeatur  ahscj^ 

accufattonepartifq.  46. 
Convivia  fenatoriaomittenda.  q. 
it.&feqq.  Sponjahtta  &nuptia» 
lia^  anubtq^  ceUbrarehceat?  q*l6. 
J>e  Corpoit  deltcli  quando  confiare  de 
heat,  q.  %K  n  i6.&feqq.  an  in 
fagu  fi.  ly.quomodo  tn  dehitiscar 
nUfC[.  i].n.  3.  &.  4* 
jin  Crcditor  eum  conventre  poftt^  ad 
quem  pecunia  credita  pervemt^  q.  l 
f».  5.  io«&i 


tiont  fui  inteteffe  intervenire  pojlttfq. 

Cumulacis  pluribus  4^ionibw  unam- 

Hcetdtferre.q  J7.»  8. 
Curiofus  vide  credttor  non  curtosi^ 
D 

SD<t«m<n(?OC(  vide  PoUetrum 
Dccima:  Latcales  an  apphcand^  adfu-- 
ftentattonem  Parocht  &  rifeilionem 
Ecclefid}  q.  lo^n.ti.&i^. 
Decima  pradiales  an  ftnt  teales,  &  juc* 
(ejforew  fequantur?    21  «.  50  & 

An  Decima papalisf  ibid  n  $g  & 
Df  cimaror  hbtre potefifruct^  decima^ 
les  extgerey  hcet  muhfd  annis  p}  0 pi" 
cuniacerta  ahii  rehquerit^q.i^.  cur 
fucctirre  debeat  fufient4tioni  Farochi 
&  reftciioni  E>cUfiAf  q.  ?  o. 
Dffcretum  probationis  vid  B. 
Dvd  Tationis  Ecclefia  origo,  &'pro^ 

grejjusq  91.»  !.&]. 
Detraudaca  coUtlla  vide.  C. 
Dclator.  vide.Denunctator 
DelacHS  an  durante  denunciationis  pro^- 
cejfu  quafitonem  calumnut  movere  ea 
que fimul  eadem  fententia  terminari 
dtbeat?  q.  66. 


Creditor  an  curiose  inqmrere  debeat.  in  Ex  Dclifto  quovis  ettam  Uvi  crmina^ 
€U]9t4  uttlitatem  dehttor  pecunhtm     Hter  agipotefi,  q,  70.  i^. 
fumpferttf  <\.t.n.  U.&feqq.        ExpWtbm  Deltais  non  capttahiw af$ 
Credttori  mvttodebitorfuumdebttorem     posfit  fitri  capitde^  q,  84,  ».  lU 
de^egare  nequtty  q  i.w  37.4W  alltO'     &  ]9' 
nem  infolutum  cederf,  »,  38.     Denuncfans  gn  cogi  pofiit  ad crimeti^ 

dmncUtumprobandum?  q.  ^5. 
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Denunctatto  an pro  accufattone,  &  de 
nunciator  pro  accufatore  fit  haben- 
df4S.q^6i' 

Denunciator  an  durantc  tnqutfittone 

arrefiari  pofitt?q.it* 

An  teneantur  ad  expenfasji  de- 
liHum  denunciatum  nonprobet  ?  q. 
6y.&quk pana pofitt affici^  q.62> 
qutd  ipfum  excufet  ibtd.  an  aStione 
injurtarum  reconventus  &  ad  cer- 
tam  mulitam  condemnatus  una  cum 
txpenfis ,  appeUare  posfit,  fi  fumma 
mulilanonfit  appellabtlis.  q,6p. 
Deponens  apudctvttatem  an  iHam.vel 
eum  conventredebeat^cui(tv'tta6  cre 
didtt?q.i.n  s^&n.^j. 
Dcfcttotis panavtd.  P. 
Deftinata  ad  certum  ufum  non  debent 

applicari  ad  alium.  q.^o.  n.  1 9. 
Dicf  &annus  anincontra^ibHsex^ 
frimendus?  q.  55.  n.  if.  an in  tefta^ 
mnto  adpias  caufasfn.  16  &  19* 
an  inteftamento  patrisfn.  6^7.& 
feqq.  an  infchedis^ n.n. 
DlfFcrentia  inter  accufationem  &  de 
nunciattonem,  q.  6i' 

Accufatoremy& denunctatorem. 

(}♦  67, ».  I. 

Denunctatmem  &  inquifitio- 
nem.q.6i.n.i^. 

Vfufrufluartum  &  eum ,  quijui 
pafcendi  habet.  q.ij.n.^. 
Diffiientia  involuit  turpttudintm.  q. 


ad  quartam  requtratur^q.  5 1  per  tot. 
Diurturna  praftatto  an  obltgationem 

inducat}  q  un.i6,&  sj. 
Dolo  quisdicatur  defijffe  posfideref  q. 
'  sj.n.ii.&feqq» 
Domicilium  an  pro  lubitu  mutari 

posfit?q.it.per  tot. 
Dortiiai  locorum  an  cogere  pofiint  fub^ 
ditoSyUt  ad  fuum  tantum  diverfortu^ 
vel  mtAendinum  accedant?q.  i  j^per 
tot. 

Ob  favitiam  cogi pojjunt  ad  vm- 
denda  dominia.q.i^.n.io. 

Quale  dominium  habeant  in  reb^ 
fubditorumfq.u.n.  10.  &feqq. 

an  plura  pecora  pafcere  pofiint, 
quam  fubditi? 

Plura  vide  verb.  Hoffmarcbia* 
rum  Domini. 
Dominium  aliud  univerfale »  altui 
particularey  q.  i  i.n.io.confer  q.  i  v 
n.  15. &19. 
Domintum  pravalet  tttulc.  q  44^  ^ 
Dominus  direilus  jm  retraHfu  habet 

q.ii^n.ij. 
[  Den^tio  mortiscaufaancenfeaturfa^ 
Slamentione  mortis.  q.  jf.w.^.df 
feqq. 

Quando  cenfeatur  inter  vivos^vel 
ntortis  caufa  dt£l.  16. 

Kemuneratoria  non  indiget  infi* 
nuattone,q.i6^n.S. 
E. 

£ccI«Ca  fuccedens  privat$  an  prtvtle- 

gtofug 


fi§  fuo  uutttty  q.  1 4.  n.  1  r.&  ftqq^ 
l^aUftMruinofxs  quis  reficere  debcat^q.-io 
Ecclefiaftici  (latus  quando  confulerentur 

utUtct.c\.  97. n.  19. 

€()^afft<n/<rBf4mlbf<n/q.  17.».  7. 

Lmphyiculu  an  fit  pro  canone  ohlt^>tt<tF 
q.  21.  n.  lo.&  feqq*  velfdtemfru- 
£lu6f  n. 

Emphyrcura^fi ab etmfhiteuft  re 
cedire?  q.  i  %jh.6.^-j,anex^cMj^.  1 9 
li.y.crS.  i 
IfUphjrrcuticus  (anonvide  C. 

Empcor  dnte  Utetn Jibt  motam  cau- 
itonnn  de  evtctione petere  poftt  ?  7. 
per  tot.  ac  protndc  pretium  rettnere  ? 
ibtd.  n.  1 9. 
intptor  domw  an  conduclorem  expellere 
pofitt?quo  remedio^& tntra  quod  tem- 
pH^?c\  44. 
Imptor  intra  tempusrttratimremcom 
paratam  tterum  potejl  vmderey  C[. 
48.  M«  I. 

EcicG^nhqtitdf^q. 91-^^4^  torumproteato 
dd  quam  ]urtsdtcimem  f^eclet  ?  dtcl 
q  91. 

lEotfcopalta  jura  anftnt  redlta^q.iun.Ai^ 
CEtbj<rl*f-  qutd}q.<)l. 
tirur  ftatH^  tn)pedtt  matrimontum.  q 
4.  n.  I  o. 

IviAio  an  debeaturratione  proventuujn 
decrefcentiunh  velob  nova  onera  f  q 

g.fi.  12.13- 

Eviikio  &  evicltonis  cdutio  quando  peti 

pofStt?  i\.7'pirtot. 
Evidbonem  an  6^  quam prdtfiet  vtndi 
torcanonts  emphjteuttctiq.  S.per 


i)eEyocationcr<^jf/f/m  vtde.  X 
Exccutio  iontra  civitdtesquen  odo  fa:? 
q.  I .  p/tfiim.  praftrtm  n  5  f .  6. 
filto  codemnato  dn  fiert  pofitt  tn  mater^ 
nis&ddvcntitij$f(\.io.per  tot. 
Exccwtiva  rcmedtacontra  renitentcs  coU 

Uclat  folvere^  q.  49.  >i.  j  8. 
Executor  tejiamenti  an  pofit  aUenare 
res  hmditaria^  fa.^i.per  tct. 
an  alienatio  k  tejlatore  tpft  permittit 

&  hxredi  adtmt  q.  40. 
an  non  hares  executon  tn  altcndttont 

pr^ferri?  n.  ^i. 
an  falartum  petcre  rdtione  Idhorum  f 
q.4i. 

Exemprus  an  fe  poftt  altem  jurisdtdio^ 

nifuhmittere  f  q.<)7'n.t  &11. 
Excnteiacio  iorporis  humani  dctcflan^ 
da.  q.  90. 

Expenias  an  tene^^tur  dtnttnciator  f 
vtde  D. 

Exiantia  quidftt}  q.  4i.n.  204" 
V. 

Facultas  percipiendi  fruclM  alidjurHfi 

altafacliyq.6  n.it. 
Falci  dia  an  detrabt  poftt  de  relt^is  in  pa^ 

ilii  dotdltbm? c{.  38.».  j^.&  feqq. 
ValcidtA  detrdflio  an  prohtbertpofit^n 
§apt1fl(f)(  unde  dtcatur^  &  quomodo  4- 

libt  AppelUtur      50.  w.  1 4. 
Falfunr»  appellansprotocoUuman  injurtd" 

rum  tcneatur,  q.  yi. 
Talfum  qutd  figntficet  &  anfttinjurid 

verhumtbtd^n.  x.j.  5,^.11. 
Talftu procurator  quk  dicattir.c\*  73.>f*8* 
z  ^  ^ 
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ifiifiHs  $JfUti  ixcedn  ad  quid  tenedm 

turf  q.  7i,pertot. 
?igm(  u  um  quid ftfntjicn?  q.^t.xf . 
Tilio  familias  ex  deltch  cmdemndto  an 

exeeutio  fieri  pofiit  m  m4temu^&  dd- 

imtit^Syq.  80. 
fifcus  fuccedens  priV4t$  sm  &qu4ndo 

jure  fuo  utdturf    24.  n.i,  7,  &  feqq. 

nnzy&feqq. 
J#rcn(es  4n  coUeBdti  fosfint}    49.  n. 

"^uid fi  Flumcn  difiingudt  territorid^  & 
iurfum  fuum  nt  slveum  mutet} 

G. 

^tmlnsiusdeli[lum4n&  qu4ndigr4 

vimpuni4tur}  q.84. 
"^Uhm^ddicti  4n  m^4re p$fiintfc\.iZ. 

n.  25. 

>Sradus  m  coercend^  c$ntumMi4  ftr- 
V4Bdiy  q«  2e«f}.  20, 

H. 

Jl^resi^  dminw  hkredit^tisy  q.40.  m 
4.  ex  deti{t$  dtfunili  qu4ndotent4- 
$ur?  q.  4^  n.  41 5,  €0  q.  74*  n.  7. 

[MnHsredi  mterdici  pofiit  4lm4ti$  rerum 

bdredit4ri4rf^nu'  q.  40. 
Mdredes  fwum  etuim  4d  refittutionem 

fofi  fuppltcium  tenentur,ci .  8  7 . ».  r  7. 
Mofraarchiarum  domiHi  4n  jw  retr4 

Hw  b4be4nt ,  fi  fradia  in  eorum  di- 

firtdu  q,  I  i.per  tot.vdfi  ctbma  yen^ 

4^murtq,  II. 

1 


4n'co^re  pt^jitnt  fubditos  ultra  eonfiH'- 
td(  operof  dlixf  vfo  mercede ptdfi^* 
retqaiJin  comtgati$nes&  cboreai 
promovac  q.  1 5.  vtl  4d  fu4 dtver^ 
fori^yU^  S9  &  10.  c^nvivUyfpmt^ 
fdlttU,  nuptialid  tTdhere  pofiintPq^ 
14. 4n  fubditos  pro  fuolubitu  ex 
H$fm4rcbi4  expetlert  q.  15.  4U 
f^opter  fdviti4m  vel  infolcnti^m 
pcfiintjurisdi£l'ume  privdri^  vel  dd 
vendtttontm  cogt^  q^  20. ».  lo.plu^ 
rd  vide  in  D.  D$min$  locorum. 
Hofpitandi  jm  prdfcriptionencn  dcqui^ 

ritur,q.  2  2.n.  if.&feqq. 
Hyjiothccs  non  extinguitur  per  ruin^m 
4dium,q.  y.w.^.  i  o.  t4cit4  nonindu^ 
citur,  nifi  in  cmkc^fibHs  klegei^t^ 
prefiiiy  q*i i.«,5.25.  q.  2x.  9, 
I. 

lelunij  quddrdgefimdiu  ortgo,  q.50  n^if 
JgQOt^n^fidtmo  non  UgMur^  q.  4.«. 
Immunitas  a  coUeclu  f$lvendis4n  & 
quomodo  &  quanto  tempore prttfcrim 
h4turfc\./\f).ptrtoti 
imunitm  4h  ordtnmi  4d  fi  extend^t  ad 

cxtr4ordin4n4s?n.  i.]. 
Iropcditus  imr4  terminum  4n  po^  W- 

minum  audt4(Uff'  q.-^i.rt.  12. 
Impediroentum  4nprob4r%debe4r^  & 

quomodo  }n.i6.& fiqq. 
Irapendens  in  rem  vere^  vel  fua  opinio^ 
nepr$priam,  an  ruupertt  expenfdsf  q. 

Impubes  quomodo  punii  i  poptt?  fi plur4 
delt^la  C4pit4t.4  4dmtfit,  q.  84. 


ImpHherts  mm  ppjfi»t  tffe  tejles  ?  cj,  io.  n.  ludUes  luJtttUm  ddminifhdnt,  mm 

ium  c$nferttnty  q.  8  5 .  »♦  9^ 


5.6.7.«  . 
Impubes  pHbes  jdiim  qumodQpuniri  p%f' 
fufn.x  ^.&feqq  &q,'i\.n.^i.&i<). 
dn  &  quomoiooh  magUm>q.ti  qnid 
jipnbertdtH  mmos  txitgertt^n,  1 
Infamis  qudndc  id$ ,  qutfupirfdmcfo 

juduto  pddfctturf  q.  61. 
Infantes  mdlejiit  dn.&  quomodo  pmu- 

ripofimt}(i.  84. 
ln]\xnQfsLdnJim  fcrbd :  tu  mtntHu.tu 

fingis  q.  7  2.».  16.  6^  1 7. 
Inobcdicntcs,ri</<  Contumdces, 
Infpcaio  ubcr  fvtffc^^e  >0?ap  nni^o 
IKtt  cuijHrisdt^iom  dccenfenddl(\,^i. 
n.  6. 


dn  poendm  remtttere  vel  te^nperdre  pcf» 
fintftbid.n.  ro.  ti.t  l.dnpoendm 
mmis  impontre^Ji  rtHs  cdm  dppt^ 
tdt  n.  €  ].  &  fuiqm 
Dt  lorisdi  ftionalibus  vid,tot.decdd.io 
An  jurudtctio pof  it  prorogdri  q.  p^. 
lurudtilto  pdtrimotwslu  fdHd^  ihid. 
n.C  j  io. 
lararacBtura  Cdlumuid  qudud^^  dh 
omptore  prtttum  rturddnte  paipottjl, 
^.y.n.i%. 
luriscoafulci  du  dd  tofldmentum  cw- 
dendum  ddhibtnd,y  40« 


Inftauratornif  If.ptndens.  Rcpdrdtor.  Jtirc^»(pKc&tW^i^«'^^- 
dnbypotbecdm  hdbedtin  ddipcto  1»-  ^''^ 


fldurdtOy  q.  5.  n.  40 
InftrumcDu  dnpojl  terminum  produci 

foftnt?q%fi.  n.  24. 
Ifljlrumento  &  protocoUc  difcrepdnte  cut 

Jldndum?q.)S»^-  <52. 
Itcratio  deltiiorum  qudndod^dyttpot- 

fwwq.  84.11.  9*  &ftqq4 
Utrdfft  dtlttium  qumdo  quu  dtustur  in 


Laicus  Uicum  cordm  ludict  Uico  couyt^ 

ntrt  dtbtt,  q. 9 7.1».  5. 
Landfaffii  vtdtllofmdrchidrumDomiui^ 
Lapis  fcdnddlt  cuyu  jwrudUimu?  q^ 

^4.».  5. 

LarTatorum  difcurfmm  Bdtchandlibm 
dntoUrdndt>>  q.  ^c.ptrtot. 


ordtm  ddgrdytortmponumtpfitnJlt-\Lt\idcm\uv^dnfitjtiirtdU?q.  n.n.i^ 


gtnddm-  q.  7  8  .q.  8  4     1 7.  ftqq. 
ladacorarn  rtcipieuderum      dd  qudm 
juTudtcttontm  fptdet !  q.  9  5 


&pojfeffortmfundiftqudturi'n,  3 
&  ftqq.  dn  pofi  dUd  crtdttdi  rtl 
tdfolvendumi  q.  zj.n.  21, 


An  l^d^xpt:JU  ttrmtnum  Ugu  dlttrdrO  Lcgatttro  dn  vdUdt^  quod  qui^juffu  t$^ 
q.79.n.i6.& ftqq-  fU  l.&fm*        ftdtoris  dtfpofitiont  t^fu  fibi  proprii 
An  Judtx  dtbtdtfnppltre,  quod  pars  non\    mdnuddfcrtpfit  ?  q.  37. 


dlUgdVtt?  n,  I  j.  &  ftqq^ 


dn  fcribenti  teftdmentum  reUnquipif'' 


luitcu prdftntht dn  &^utm  dolum  txclu-^   fitf  q.3  7-  ?• 

ddif& mttrquQst^.^T.n.j^y&ftqq.     dnnU^lumincoikilU  mtmiittvdU- 
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Ltbcra-Ja,  yidc  Remisfio. 

Ljbcrtas  aviMm  RoiUdn^um  Ithtrdm 

rernm  iihenationem  defiiUrati  q .  1 1  ^ 

ft.  13.  14.  i  ^Jiberam  emgrationem. 

q.  rS.w.  9. 12.24     [9.«,  I  4 
Lignandi      an  fit propne  dkla  fervi- 

rw?^q.  i6.n.i%.i4t'i-).&  qualu  ? 
Litis  conte(lat'tonein  judido  quojenfu  & 

quo  efeilu  contrabMur  r  y  7. «.  i  j . 
14-  J^- 

Liti  fe  fe  ojferenspro  pojjeffore  habetur  q. 

57.».  20.  fj. 
LitigioCi  res  a,n  inter  hmdes  dividi pof 

ftnt^q.SjM.  i8*S4* 
M. 

Magiar  indtcU,  q..?l.».  13.14, 
Magiftrarus4>z  pro  ctvibus  &  fubditis  in 

judtch agere.  & expertri poftnt^q.$  i 

anjura  eorum  remittenhbid^n*7 .aut 
ijstranfigendo  offUerefn  8. 
Udg^flratus  minmHs  major  eji  quoHbet 

alio  nonej'44  Jociy  54  n.  ^.  &  10. 
Ma^us  vel malejic^  puer.  vtd.  Impubes. 
MaU  fidei  po^e^or  eft,  quicontrd  for* 

ntam  &  prohtbittojum  Jlatutt  mer 

iatur.  q.  47.  w.  2. 
Malcfa^urcs  vinculkconflrtllos  an  per 

altm^  terruonii  ducere  Itceat? q.  8 
l^Ia  v^a^iim  generale  adnegotia  exten 

dttur  ad  judtciat  <\.  7j.».io.. 
Ma  d  ici  a  lto  excluiitur per probibittQ 

nm^tbtd      1 1. 
Ma  i  s  in  dubiumvocata  quomodopro- 

banda}  ii.i^.n,  i^., 


Maritus  an poj!tt  uxorem  inducere  ad  ji 

infiituendum,  q.31. 
Mater  ^w  dj^  atq^  pater  minus  folemni'- 

ttrinterltberos  teftart posfttfq,^^. 

i.&feq. 

Mehorationis  caufa  favorabilis.q.f. 
57.47- 

McHas  eji  fervare  animam,  quam  cor^- 

ptu,  q.  8f»  2f, 
Meskfurje  an  adrcgalia  Jpeitent.  q  gil 

n.  9. 

M  et  at  facultati  no  prAfcrtbitur^c{.  1 7 .  w.  4. 

mft  accedente  probibittone.  n.  6.  quo 

temporcstbtd.  q.  28.».  17  &feqq. 

1 9. «.  2.q,49.»,i5.  &  feqq.  ubi  di" 

fttnguttur. 
Mctus  ex  quibm  indtfcatury  &tefla* 

mentum  vitietln.'^^^ 
Migrare  de  uno  in  alium  locum  anfub»- 

dttipoJitnt^c[.  li^per  tot, 

quando  cogantur,  q,  1 9  n.ij.&fecjq^ 
Vl»lnes  nojlrt  temporis  an  gaudeant  an^- 

ttquis  mtlttnm prtvtlegijs.^q^^  «.5.11, 

an  prsfumanturjine  miUtart.vel  cvnu 

mumtejlati^  7. 

an  extra  caftra  vel  domi  fiugaudeant 
prtvtUgiiif^^.q.  i8.  &feqq. 
Miittis  difpofito  mtnus  folemms  extra  ex^ 

pedttionem  an  vaUda  ftifc^^^  3, 
\Iiu3llr>  pubhci  an  CAteris  creditoribtU' 

cmtatts fmt  prAfmndi?c[  ;  n  6.&y. 
Minof  ma^orfaclus  non  potcfl propterca: 

majortpAnaaifici,Q[,  85,  w.  jK,  j.gi,, 

».  i  9.  d?*  10. 
Mmcres  pUira  deU[faconwuttentesquo- 

modo^umanm?i]9^.n.  1  l.crfeqq^ 

Mae... 


I  N  D  E  X 
Mifcricordla  vetA  mquocenfijlati  q..| 


Miferkors  quis  recle  dicatury  q 


-  m  27. 

Mit>or  pxr5  quando  /f^«e«J..?q.? 5.^44 
J^Iodus  an  conduiem  dquipuraur}  q.  40 

n.  18.  21. 
Mulendina  an  adregalia  fp$cleHt,q.9-' 
n  9.  & aiquvH  juris  tdtofiem  nio- 
lendinorum  tnfpcclto  f  q.  ^Z.per  tot. 
^omtn<tt\}undedtcatur  q  o.  w.j8. 
Mona^icna  non  ommbHs  patert  dehenty 
q-.  28.  . 
ocaior^a  refcrtpta  non  extcndtintur 
adverfusprivtlegtatos.q.  24  n.  ii. 
nift  fuccidant  non  pnvilegtatts,  iVid. 

n  ly&feqq^ 
Mortem  ftht  confctfcere  volens  quomodo 

pumatrr^  9f^n.  38* 
Mor:uarn  ortgo,  q  13.  w.  i  .  7.  9. 

auclires  dt  eo  agentes,velferjonale7 

n.  y&feqq- 
an  debeacur  exaclis  aperis  ?  n.j. 
an poji qjttn quemum  ?  «.  i 
mortuo  nobUt  quandoij^  Sacerdotib^i^ 
dibetur,n.  t 
Mul£la  cujus  jurisdtllionis.  q.  9  4- 
Uulcla  fruclui  jutUiictwnts,  an  ^tan 

da,q  i)  n  i.&9 
mUturum  modM  'itiu^& qtioties  altquu 
pumn  poji'  propter  tdetn  dilici..m  it:  \ 

YA\xx^^w  ctvttatt4  vid  C. 
Umuo  oHHs  udjul  i  n  41  abst,  crmvu 
njfir^df. iifn^^-^jh^^re poj^it ,    7  i . 


an  toUrjn  dibeanty  4.7  7 •P^''  ^^^* 
Ncg'i|icniia  ameccfjoris  nonnocetfuc 
ce(fori.  ettaminrealtbu6,q.ii*n.i6. 
^7  q.ij.w.ij.io. 

offictaltum  an  noceat  domino,4r9* 

Nepoti  an  minus  foknmter  reltnqut  po}- 

fit  patre  tjus  adhuc  vivOy  q.  3   ^*-  2. 
Nobilcs  vtde  Hofmanhtartim  domtnian 
fe  intromtttere  poftnt  tn  bona  rujlico* 

Nulluatis  cauja  an  a  judice  appellatto^ 
nisattendtpojhit,  &debeaHt,q.  60^ 
an  tn  crtminaltbus  ratptantury  q.  70. 

n.j.&feqq. 
In  mUitatts  caufaprocedendimodus.q;^ 

70.  «  I  o. 
Namfllarum  pxna  ad  quam  ]uriidk- 

citonem,  fpecUt,  q.  94- 

O. 


Obl.'gitton?s  conditimon  mitatur  ex 

perfonahmdts^^  24  n  9. 
Jb  ignt     tdeo  ,  qti^a  acttonem  babetr 
cedendo  eam  libtratur,  q.  i.52.  35. 

lOificia  cs  res  (\uaA  mmillratiom  iom- 
Jniffxs  perfiie  xnteniptemi.^  qucmodo 
pumendt,  0-87. 
Offiiialium  negh^entta  an  noctat  dowtno' 

4.4>.;i.  J. 

Z  ^z.  3  O^^ctas. 
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Operas  mn  ifnpofitas alicfMmdmpr^'^ 

Jfans  an  in  p^jlcrumfrdjiarc  cogdturt  ^ 

c[.ii.  n.  I  8. 
•OxiginaU  dtfcrepdrue  db  mstmfUtd 

fariptura  cui  ftandum?q.  55. 
O-vaquot  pafcirelucatf  q.  2tf.11,  4.  & 

fcqq.  %n  demortudrnm  locum  an  dlia^ 

fubjlttucre  Ucc4t?(\.  17« 
P. 

Pada  dotalia  de  fuccedendo  an  inter  con- 
ju^  es  valjcant  ?  q.  3JI.  (pro  jure  ?  n.  4 
(Ir  7.  qnot  tejles  neccjfarij  ?n.i.&}. 

JPacta  pcrfofum ,  n$n  rem  ajficiunt,  q. 


Paftas  infamofojndicto  quadojiat  infa 
Paroclioram  congrud  fujlentationiquis, 
(^quomodo  fuccurrert  dehext}  q.  50. 
in  quantnm  &  in  quihtu  rehm  ?  ihid. 
ParcendijMi  q.  26.anfitfcrvitf^perfo- 


^«Pcrmutatio  vel  ve^itie  fit,  firA 
permntAndotfuperaidatHr  pecunisf  q, 
9.»-  I.  &feqq. 
^albutjet  q.  it.n.].Z7.i$.iu 
Pignui  t?jJuU  quotuplex?  q.  5.  n.  41! 
Pi\z(ujusjHrisdHltonu?q.p4^ 
Paena  defraudantu  coUeHam  qua  ?  &d» 
tfdnfeat  in  harcdesf  q.  7  5.^  &  quid  tn 
p£ndcommifit?n.  14« 
Pand  raptoris,  &  multerid  eum  fponte/ei 
invito  maritOyjeqnentisy  (\.%6ain  tol^ 
Idturpcr  conftnfum  fuhfecutum}  n.i^. 
quidfi  non  Uhtdtnn.ftdaltdde  catifd 
rdptdfit^n,  ij.  (S'6.ii^ 
Pocnitentia  quancio  excufet}  q.  8  j. 
Polletrum  dnjit  fpecies  torturd^  in  qui* 
htu  delt^tis^  &  qudndo  adhtbendum^ 


q/88. 

Pondera  an  ad  regaUd  fpeclenty(\,()iji.  8 
nali^  vel  realui  n.li.&  ti.  <^4»i  PofTedor  defincns  Ittt^^endenttpofiidtpe 
progrti  diHa  fervitHit  n.if.  \    an  fe  pofitt  db  adtone  reah  Uherare,  q. 


ai  certum  numerum  ddftrtdum  dnex\ 
cludat  vel  tncludat  agnellos?c[.  ij. 
f  afcpie  quotpecora  Itceat  $n  communibm 

p4fcUUS?C[.  17, 

Pafcua publtcs^adqutm  fpeilent}  q.  14. 
n.  8.  quomono  ijs  uttndumi  quidfi 
non  omnthm  fufficidnt  ?  &  an  domi 
ntis  plura  pecora  pofitt  pafiere,  quam 
fubdttt?d.  q.  14. 

Pc  nlioaes  redUs  &  perfondlts^  q.  2 1 . 
I.  &  1.  Ecclefiafitcd  reales  funt^bid. 
n.  ^i.& [eqq.  anfuccefforem fequan- 
^«f?». 44.0^45.  alu  certam  &fidhi' 
biUm^  alia  imcrtam  &  interpolatdm 
foluttanem  bahcnt^  q«  2  i  • f  • 


S7^n'i^.&fcqq. 
Pracfcribi  quanto  tempore  pofittjuri  coU 

Uilandi,  q,  4S. «.  16.  &feqq. 
Prjf  fcriptio  noncHrritagcrtnon  vAlenti^ 
q.43.«.  9. 

non  alltgdtd  dn  a  judict  dttcndi  pofiit, 
q.3i*«.  15-^17. 
^t^^^r\^nt%alUredUs,altdfer[onAUs, 
q.  ii* 

Pretiuna  m  bypothecd  fuccedttlocorit  , 

q.  43.  n.j. 
Princeps  ]H6  aUeri  qudfitum  dufferrttM 

fottfi,(\.  19.  w.  4. 
?rinceps  in  minoro  zo.  dmHt  pUiiendi 

conJuUmlue,q^tyn.i^. 

PrJ- 


IN 

iaur  juTMdtSiij  q»97.».  J.^  !<♦ 
Privilcgi*tiiS4ii  utdtur  fus  ^rtftU^io^ 

fuicidu  n0nfrtviUp4t9f(\.i^^€r  t9t, 
Privtiegioro  qudmU  ftr  tm  ufum  4- 

mutdturt  q.  1.0.5^. 
Frobationir^nrf  qududifstufddmi 

f  id.  D. 

intrd  cirtum  tirmimim  fdcUndd  fit, 
&  dH  m  ffioiper  obidtmnemdr- 
mulcrum?  c[.^^. 
Pr#hibitio  exclMdtt  d^liimm  mdnddti, 
^  negitiorumgejlorum,  q,j  5,11. 1 2. 
dnantrd  Prohtbitwnem  fidtutum  rel 
anfuetudo  induct  fosfitfq.^6,n.  r  s 
Propri]  homtnes  d^  fidnt  foltus  domnilfj 
iontrddi  mtuitu?  q^  4»  n.i.&feqq.  8 
&feqq.q.ii.n.  j. 
dn  mt^drefofimt}q.j  8.^1.20.13.41. 
dndDomtnuexptUn  q.  if.n.  15.  & 

Prorogari4ii  &qudndopofftt  tetnnnm' 

q.$i.n.i£.  cf^qq- 

dH&quomodo]Urndiclio?q.  97. 
Pr^tcdio  Encdntomm  vtd.  E. 
PrQtcAor  dbutens fntecHom  ed  fjivd 

tur^  q.  20.  w.  it. 
Protocellum  defeciuofum  fdlfum  no 

mindns dn tenedtur  tnturtdrumfq.^ i 
TrotocoUo  dtfcrefdme  dh  trmvUto  cut 

Jldndumfq.  5f. 
Pucr  feftetn  annorumdnob  tdctdtdm 

mditdm  d^prchindi ,  &  ejm  confesfio 

dttendtpo.fij?  q-  8  f . 

ftde  plurd  fuprd  u.  Impubes. 
fuor  novem  dnnorum  an&  quomodofro- 


D  EX 

fUr  Sodsmidm  ditinidtdm ,  fil  oiJt- 
<   fummdtdmfurmifosfitt  q.%1. 
rMpillus  nm  uittur  beneficw  dtdtu ,  fi 
anvenidtur  ex  antrd^iu  pdterno  >  f. 
^^>n,J.&  II. 

Raptus  quU ,  &dnfine  vtoUntid  com^ 
mtttdtur?q,  8*.    5,  6.  dn  in  yolen" 
tesy.&ii. 
tdptm  fdHdy  vid.  P, 
R^idonibus  defuncli  remisfis  du  ad^ 

huc  bdredes  conventri  posfintl  43. 
Rdtionihus  fubfcriftis  qutd  ^uruftb'td.n.  27 
Dvmiffm  dd  qudm  iurudtcHonem  fpe^ 

tUt}  q.^i. 
R csikjM quot  modih  dudtur^.  q.li.n.i9 
KedU  non  femper  efi,  quod  ex  n  debetur, 

q.iy.n.J^. 
Kedltuminrtum  efftclm^  q.tun.  i.&  4. 
m  Kedltbm  ddiombfts  quowodo  fxecutij 
fierifisfit  contrd  nonposfidmcffi  ?  q. 
0.n.io.  Vj.&ieqq.  ^ 
Rebellcs/wWiri  quowodrtn  iffUa  con- 

ttnendt?  q.  19. »./. 
Rcconventio  dn  haum  bdbedt  incri- 
mindliiu^fq  66.  n.  6.  dn  inproce^u 
enunctdtionis  ?  n,\i.  in  qud parte  tu- 
dtctj  fdcitndd^n.  10. 
Reconventionu  ndturdy  ibid.  n,  5. 
Refeaioni  EccUfu.veUdtum Pdrochi- 
dltum^quis&quimoio  fuciurreredi- 

bedtlq.  50: 
j4dRefcclu)nem  credens  dHjsfntfertur^qr 

5.  ^.&7. 
Refictens  rem  refiitutioni  ohnoxidm  fd^i 
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reflitutlone  impenfu  repetitj  q.  5.  w. 
i6.&  fe^q. 
Jieficicns  vtde-Reparator. 
Rcfaiio  acafu  defraii  iatt  an  tangat  e- 
ram  cawwnis  uxorem  &  ^uredes,  q 
7  4.  per  tot.  att ftt  debuum,  velpanaj 
ibid.  n^i-j. 
Rei  vindtcatio  an  dominojurisdicliouis 

competaty^  ^  i.w.23. 
Reitcrari  deliclum  quando  dicatur^  q. 

7^.^.  12. 
Relegace  an  altquM  posfit  uUra  territo- 

rium  fuA  ']uri5diclu)niSy(].  i©o, 
Relevium  an  fttit^realey({.iun,  11 


4n  Retract  (s  m  rem  al^ftnat,  q.^'?.  % 
quidfi  ,n  plurimas  manns  tranft^ 
feat,  n.  4. 

Kctraclfis  ttt  permutatinnepecunia  fuper* 
aidita  quando  loi^um  habeaty  q« 
&quis  modtis  retrabenii^  »,  j  j, 
an  tn  alienatme  contraformam  Jla^ 
tuttf^aa  ,  q.  47.  »,4.  &feqq^ 

Retra^lus  quxndo  cejfet,  q.  ^  n. 
feqq  quandodejure  communi  permtf 
fus^(\.  lo.n.  ^.&iS.q.n.n.^ 
4.  II.  17. 19  25. 

'Retrailf^  territorialis  cui  competat,  q« 

'     II. 11.7.^32. 


KQliqals  remisfts  quidveniat,  c\.  43.  ».  !  Rct^ahr  re  quis  posfit ,  ft  emptor  intrs 

temptu  retraittu  rem  tterum  vendat^ 
&an  retrahens  debeat  pretmmprwH 
vel  fecunds,  emptiQnisfolvere,  q.  48. 
Rigor  quando  clementU  praferendus,  & 
antmc,  fireus  ipfe  mortdeftderet.ci. 

quando  in  civtlibHs  aquitati ,  ihiL 
n.  \. 

Rtgor  an   injuftitiam  contincat,  n,  i\ 
&  31- 

jixvitia  iminorum  quomodo  coerccnia, 
q«  10. 

Salariurti  an  petere  posfit  tutor,Curator^ 

&executor  teftamentty  q.  42, 
Saltationcs  vtd.  ChoreA. 
Satisdacio  in  kgato  tnuttli  non  admit* 

q.  39.  w  p.  &  13.  i8. 
Scheda  manu  patris  fcrtpta,  & protdi 
a filtis  ipfis  recogmta.an  valcat  tn  vim 
ulttma  yoluntt^tis^  q.  i^.ptr  tot. 

An  Schidd 


lu&feqq.n  i6.&feqq. 
RemifTis  raitonibtu  quid  remiffum  vel 
refervatum  tntelligatur ,  q*  45.  4J. 
».  i2.&  feqq. 
Remifto  teftium  vtd.T. 
In  Rem  verrum  quid  dicatur,  q,  i.  n. 

Reparntor  domih  emptst  an  cateris  <re 
ditoribus  praferatury  q.  5-  • 

Reftaurator.  ib:d. 

Rcfervata  Prtncipian  prafcribantur,  q. 
49. n.  II. 

Rciradlus  qutd.,  &  quotuptexy  q.  la.  j 
n.  1. 4.  &  feqq. 

unde  ortginem  babeat,  n.  1 7«  q*  1 1*  m« 
16.&17. 

(ur  odiofus,  ;i.  ii.  13. 14.  18. 
an  in  ^eopa\attnatu  permifftis,  q.  10. 
pnr  tot. 

Dominis  Hofmarchiarum  conce- 
dtnduSf  q.  ii.per  t^t^ 


Sched.t  pccHKiJt]    pA7r..tc  .tppofita  \ 
-    addito :     pecunu  fpalat  ai  vuHm 
fupotcm^vdleat  w  rm  difpofmonis  iw- 
ter  Itberos^     3f.  per  tot. 
Scheda  notis  vel  ctfris  fcripta  an  valeat  ? 
q.  34.  n.  5.  ij.  anfmeanno  &  dic  ? 
n.  6*feqq* 
Scheda  a  defunilo  fuhfcrtpta  anvaleat 


I  N  D  E  X 

fequantur^  q.it^n.  14.  C7  fdiq  pro 
tempore  prdtertto. 

^n  exigi  pof  int ,  non  ohftante^  qttod 
multis  annis pro  ijspecnnia  prxlhta 
/f,q.  19  W.t.C^^  J.  &fcqq. 

Sexum  mentiri  quam  grave  peccatum^ 
q.  ^o.n.ij.&ij. 


qtia  umexltbertsproptn  bene  mmta  Sigilli  appofttio  quaw  ejficaciam  habeafy 
altqtiidpractput  afstgnAtur}  q.  36.  | 


^CfcdbfOOCrf  ad  quam  iurisdtitionem 
Scrlbcnti  tefiamentum  an  altqmd  rC'  ^ 


Sigoa  criminalis  jurisdilhonis  ,  q. 


Unquipoftt^.  q.  37  «.  3 
De  Scriptucam  contrarritate.  vtd.  q. 

55.per  tot. 
Scnccntia4;ir/wi  fuam  porrtgat  extra 
taminos  tus  diceutisl  q.  100 


ocii  confefio  quid  opcretur  in  dcltclis, 
q.  8.V  83.  w.  7. 
Soctorum  uno  deltnqtientc  an  &  quando 
alter  fccius ,  vel  e//^  hjiredcs,p4tnam 
pro  rata  agnofcere^  veldamnum  par^ 
iicipare  deheanty  q.  74.  ftrxot. 


Sententtaanpopitfcrri  ftib  condttioneq 

5  8 .  fi  pioba vcnr,pr*/f rfif?) /^r/or if^-  [ S(?ft«^         damnum  focijprdjlet,  ihiL 
ttsfmenttainprocefu  edictalit  tbtd. 
4}iftt  tpfo  ]ure  nuUa  tbtd. 
quiseiusejfecltu^&quando  appellart 
dcbeat  tbtd.n.  54  &  feqq.  an  ftih 
modo  ht.  57. 
Sentema  contrafalfumprccttratorem  la 
taeftnuUa.q.  j^^n.  6.  fententtacon- 
tr.icmtatemlataan  tranfeat  tnfuC' 

ccporeni  •  q.  4^  w.  18. 
Stntenti^mpriorttatis  an  difceptatto  cre 
dttorum  de  fngulorum  privtlegtis  pra 
cederedehcat  '  (\.  60. 
A  fcntentta  nutta  an  appdari  pofiit  ? 
tbtd  n.  i' 


n.  4.  lo. 

prdfertim  fi  pofi  finitam  foctetatem 
acctdat^  n.f.&  ih 
Sodomix  attentat>x  &confumnutdtpA'' 
na  in  puero  novem  annoruin,  q. 

an  prohcttir  prxfttmptionthw,  n.  j. 
qutd  in  conatu  acluiproxi/no,  n.  1 4^ 
&  fcqq.  qutd  in  altertHs  atatis  ho* 
minibtts,  n.  ^y&feqq. 
Sratuum  vtde  Ignorans. 
Statuta  non  egredtunttir  terrttortum 

fiatuenttum,  q  10. n.  it%&u. 
©(OCt  qttid  ftgntftcet ,  &  iujHs  jurU* 
dictionisfit^  q«94' 

Aaaa  Sub- 
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Sobditi  M  domino  frd  aUu  of^ras  fuiU 

locdre  debeant?  13. 

an  domtciltum  fi 0  lubttu  mutarefof- 
ftnt^q.  18.  fer  toc^dnexpclliii.Y 
iq.fir  tot, 

aniimuahe^jaripoJStntiq  i8.«.  7 
SuHfcriptio  in  tejlawcnto  unalteri  com 

mitti  fojiit?  q.  5  2.  ».  2 1 .  dr  feqq. 
Suhilripta  [cbcda  apatre iZ.jjValetyat(j^ 

fcrifta,  q.  34.     r  T.  ^ 
Subfcriftio  an  & quando fufficiat}  q.jj. 

n.  8.  feqtf. 
Succedeiis  in  locum  aUerifU  irhducit  ejtu 

naturam  &aptittidinew^  q^z^.n.^o 
SufDpcus  aitmentationis  quis  arrefla- 

to  prajlari  debeat^  vel  m  carcerato  ? 

q.  6^. 

T. 

%<inti  an^'\^r(tt  ad  quam  juriidimo 

nem  fpectet^  q.  ^  1 .     1 . 4»  actusju- 

risdtlHonis  fiti 
Taxa  quid?an  rede  fetatur  f  d^quafa 

na  excedentU  taxam  ?  7  6. 
Terapas  deliiti  c^mmijii,  non  funitionu 

dttendendum  q.  82.  10. 
Tcrminus  probatorifu  an  &  quomodo 

fit ftremftortus?^,  ^i.fer  tot. 
An  %n  Termino  proitiBa  fcrtftura  fofiit 

recognojci  fofl  terminum?  q .  4 ^ .w.  1 8 . 
Jofl  Terminum  an  valeat  frobatio  parte 

ddversJi  non  contradicente^q.^i.n.i^, 
Toft  rjtrminum  declaratio prabattonis Jie- 

ripotejl,  n.zo^ 
Tcrriiorium  an  violetur  per  tranfttum 

cum  caftivo,  q.  8^. 
TtfldmentHm,  I 


aa  pojitt  quis  cm  duohu»  teftamenm 

ti4  eodetemfore  fignatt^  decedere?q,]i 

an  tejiamentf^m  ntiet  qutlibat  extgu* 
ui  dejtctu6?  Q.J  2. 

an  tejles  in  teJlMiefito  necejfario  adfcri^ 
bere  debeanthujus  teliament^m fi* 
gnent?  tbtd,  n.  7.  &Jeqq.     (2  j. 

an  fubjirtptio  altert  coni?mttipofit?n. 
AnTcil^tor  baredtm  jurameruoadftrtn" 

gere  poftt.ai  obfervantiam  ultimafud 

volumatu?q.j^o.n.i^.  & feqq. 
Tcftes  jurati  in  termino  an  fofitnt  exa* 

minari  ffi  terminum?q.^^.n.t6. 1 7 
Teftesan judfxtffeexawinaredebeat ,  a 

vero  per altos fojjit^  q.54.«.  i6,iy. 
An  Tejles  ejfefofnnt  in  crtmtnahbm  mi.^ 

nores.  lo.  4K»a^  q.83.w.6.  q.Jr.». 

2.  4.  5. 

De  Teftuon  evocatione  6^  remiftone,  q. 
S4,%dn  extrd  locunt  domictUi,  velex 
dlteno  territorto  evecdrt^  &  evocatii 
judtce  ejtu  loctremtttiyvelftftidebe' 
antitbtd» 

Ttjltbm  crtmen  obijciens  an teneatur  in- 

Jtmarum?q,yi,n,i  5. 
Toiiwtiiffecies  an  fit  foUetrum,  vtd.  D. 
Transaaiott«i/(5  quando  noceat  alteri? 

q.74»;?.  6. 12. 
Transaclto  judicialtter  inita  an  &ex  qua 

caufa  rejcthdt  fojht.  q.^6.fer  tot. 
Tranli^erc  an  pojitt  VdfaUus  vtd.  T. 
De  Tranfitu  fer  dltenum  Terntorium 

cum  Cdfttva  q.  89. 
TrtbclliaT- ica  an  detrahi  foftit  dereli^ 

Uais  in  faais  dotakbustq.  2^.91 

&feqq. 

dnpr§ 
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prohiheri  pofit^  q.  j8.  9. 
Tributum  efi  oiu^  rcaky  fequitur  queni' 
iibct  poffejforetn,  q.  21.  «,  7.  8. 
ettiim  pro  tcvipore  prdtertto  y  n.  10« 
1 1.  cum  njlrtcliontbM  tu  i^.  & 

Tiipudia  vid.  Chorei. 


Vtctni  tuali  intoUrdnttaj  q.  10.  1% 

Viciniae  confuetudo  attendenda.q.ij.n.f 
Vim  an  importent  mmi  foUcttatto,  mc- 

f/<d,q.  86.».  I^  &f^<i1' 
Vinum  bomm  altcubi  lachrjwa  Cbrtfii 
dtHum,  q.  25  n.i. 


Turpis  condttto  pro  non  adjecU  habctur.  rinum  nationale  cum  externo  non  ven- 

dcndumd.  q.  if 
Vini  mixtura  tmpedtcnda.  n.  ^ 


q.  40.t).H.  &  ftqq. 

V. 

VaralUis  an  feudum  rrfutare  posft^q. 
18.  w.  ix.q.  i9.rM0.^«frH'si- 
bid.  an  Absq^confenfudovimtranfi- 

gtre,  q.  46.  n.  ro,  cr/e^'/-  Anfervi' 
tuttm  jcii'io  wiponcre,  n.  1 4. 
411  prorjgare  jurudiclioJiem^  q«  97»* 

.  9.  i^.&ff^q- 
•   wdfcn.  q.  100.  rj.  5.  &}eqq^ 

Vcttij^al 4« /if  <yriw«  reaUy  &  cum  re  ad 
pcfforem  tranjeat,  q.xi.n.  20*  & 

(ei]'i. 

Vclftgalu  fpecies  an  fit  ^mii<^t/  q. 
96. 

Vcfvdi  io  canonis  quid  tn  voUtat  ,  & 
quam  evtcltoium  pofife  trahat,  q.  S 

).  & feqq* 
Vciiaitor  dtreai.utilis^&pUf^  dmtntj 
qiLvn  evtcUonein  pr^fct.  q  % 
^«i^ /r^^;^>  hjpothtuia.,  n  J. 

ycifum  tn  rcm  vtd.  P 


Vir  &:  uxor^  4»»  ^i/^trf,  &qtiAndo  fibi 

Jucctdant yC\.  51.  ».  ih^rfeqq. 
V\nxan  adregaUafpSilent.q,  92. 9* 
^SmSjclt  ^rf  quam  jurudiclmemfpe^ 

clct,  q.  9^. 

^tt^/    quomodo  imponere poftt^  ibid. 
Volttntas  minu6  foUnnis  naturaUm  obh^ 
gaitonem  inducity  &  repotitiotiem  fc 
luti  impedtt,  q.^9-  »•  ^  C^^/e^^. 
Vfaracpr^f^  nonfoluti  an  peti  pof  tnty  fi 
emptor  nuUos  fruclm  perctptt,  q.  6. 
per  tot.  quanta  (Hfltantur,  ihid.  n.  %. 
&g. 

Vfus  longij^imi  temporii  in  ijs,  qua  funt 
mtrafacuUatis.non  nocet,  q.  1 7.  w«  4« 
Vulncrum  dtfcrtmen.  q.  ^3. 
Vxor  qtundoteneatur  pro  marito.  q.  7  4. 
ri.3.  9. 

cjBaib  Htil)  ^Baffcr  interdtcitur  imoUf 
&civibm  bannttis.ci.  26,w.j|. 

A  a .':  i  Eira- 


^oj.  1  lin,  4  pro  Dranum,lcg^tanum 

^'^♦^pro  fenfum  le^e  ceiiiuii^ 
ro  .  ^  Jin.  1  lcgccivitas  27  ri-'. 
J,"|.7  B.7;  Iin.  r.  crediJciir. 


Errata  Notabiliora* 


fol.  5  2  hn.  2,  pro  q.  pr^ced*  lege  p.  2 . 

^quifib^q.^.  n.  i^^.Iin.  ^.legcnfz. 
fi)l.  f  4-  n.2.  lin.     pro  onc.lege  con, 
^ful.  Jj".  n.^.  Ratio  prima  aJ  marginerrr 
j     poncrc  dcbuil]'ct,l]cuc  n.pratio  lccuda' 


•  9-  n,  ^  4  Jm.  I.  legc  C.  de  ob.  Iin.  j.lc-  /  n.  i  5.  tcrtia  ri.  19.  quatta  n.  2o.  quinca 
gc  pccunir  non  verfx  replicct.  n.  j^.j  fol.ig-n.p.finis  cdm  princTnio  rcq.n  con 

lin.pcn.  Icge  obligacus.  . 

fol.  10.  n.  59.  im.    pro  I  lcgc 


£oI/j.  n^  jr.Jin.  lo.  pro  ibilegcfibi. 
fol.  i;.  in  q.  2.  Jegcau  civitatcs. 
fol.  r^^lin.  I.  &  lipius  pro  decat.  leqe 

dccadc.  ^ 
fol.iq,  lin.  i.  L.  inrantum  n.       lin.  Q 

pro  d.  E.  lege  d.L. 
£ol.  1 9  in  pr.  pro  rg  pone  i 

iin.  5.  pio  vid.  Icge  jud. 

n.  ii.lin.4.  Icgc  carcerari. 

n.  22.  lin.  ulr.  pro  d  L.  lege  T. 

n.ij.lin.  j.pro  ^4^1cr^- J4. 

^in.  J..Iegc  crcdirorcs» 
*^I.2i.  lin.  y.lcgcdc  I.  &  L 

n.  l|f.hn.:.pro  ff.  lcge  ff.lin^s.dcrc  inf. 

hn.<5^  legc  dccifum. 

n.  33.  pro  parrociniolegcpatrimonio 
fol»  2;.  lin.  /.pro  cfi:  legc  &. 

lin.  4.l€gc  dcprmnf., 
foL  26.  n.      lin.       pro  mama  legc 
ioania. 

fol.  28.  n.  s-  lin.  pcnulr.  loco  fup.  Iccrc 
fubncT.  ^ 
b:9  lin.<^  pro  caslegeeos, 
fol.  29  n.T^  lin.J  prn  in'\  lej;- vino. 

foUjo  lin.  pen.  ad QSurgec.idJcmatffer 
fol.  J5  n.  i2.  lin.  7.  lege  ('ralburgcris. 
fol.  36  n.  I.  lin«  1 .  legc  praedia  dclerta 

lin.^Jcgc  Principibu;;. 
r  ,-^9  lin.antcp.  legedohmali. 
J.^}.4Xn.^r  lin.^  Tiraq.proiS8!.288 
r         n.4(5  lin.^  lcge  OHangen. 
^  .  44  n.  jo.lin.  ^  pro69  lcge,  r(<9 

&  4^.n.jr2.1in.  2.  proutlege  vidc. 

lin.^.  lcge  Arumxura. 
fol.48  n.  12  hn.  4  pro  rationem  legc 

ladonis&lin.  8  pro  haclcgciahx 


o  uniusleec 


'  iungcndus 
cuius. 

fol.  j8-  n.  22  lin.  3.  lcgc  eluderc  lin.  10. 

legcafFcrrcnt. 
fol.  5-9.  q.  8.  in  rub.  legc  an  &  quam 
foj.fton.  r.Iin..  i.habcnri  n.  9.  hn  2.  o- 

llendcrcnt  lin.  ^.rcfcircnt  fe.. 
fol.     lin.  4.  quoadn.  l4lin.  2.quod  n. 

Mlin.  i.abbacilla. 
fol.  62  n.  2  hn.  i.  pro  contradu lece  rc- 

tra&uhn.2.infpici. 
fol.  6  j  lic-  ulr.  pro  pcr,fege  penulr. 
tol.      lin.  I.  Icgc  Tiraq.  fl,  jo  &  Molina 
n.  II  hn.  jdelc  eumn.  ifljn.i  dclcfc.- 
mclcic.  rorcfol.n.jjhn.j.  95erniucr* 

foUj  u.  2x'iin..2lcgc&  cfFc^aushD.pen.. 
dclccum* 

j. 6S  n.  4 f  lin. ; pro adioDis  Ic^c  aaoiis 
tol.6^a.;poncaImsKga*is\  alius  cc  u- 

vennrnalisn.  ihn.  2"2J?r?ailff. 
,tpL  Zoi.n.anrcpeu.pio  (gf|f  1,  * 

tol.  72  iiD.  y.  legc  •nmt^crruefiflrct^. 
n.jjhn.2pro<nnrn.lcpcm 

autcm. 

•of.-7U.-rolcgcDq„ii„iioeora:,. 
ol,8in.,jl,n.9p,oouaJcaeQUa; 
Im.  iipoj  Cod.eod.,dde.\bi  Go- 

7'egcapiideam. 
rol.  8y  11.  ?o  lin..,  pto  ^  icj,^  qu^^^ 

n.  a  im.ancepenpro  teu.i.Jc!-e  fund. 
Iin.nlc.  quar.'  t,v.iuua. 

fol.  Sr  n.H.ptoa^V.  Ifgealn.i  lin  r 
ciucnda  n.klin.  ult.  legc  raiarcns.' 

foj.g; 


gulari  8c        lin."  t  pro  locum  habc- 
reclcgcnon  haberctn.  i8      5  rucccf- 
sifscc.  n.  20  lin.  1  pxdag. 
fol,  I  s8  Hn.  5  legc  quod  fucccfsor. 
^ol.        n.  9lin#uU.  pro4i  Uge  i4. 
r'ol.)6;n.7lm.}legC  couccflion  ^      •  ^ 

luminibus. 
fol.  167  n.  xilin.4.prO&  1 16  lcj^t:  loU 
^  46  n.  I  j  lin.  4  pro    Iq^c  fol.'  n.  58 
lin  ^quor, 
fol.  i(58Uiv^.  lcgc  dccurionibusn.  ;i  liii. 
lin»  y  pro  Gafs.lcPcGrafs.  1  lcgc  cxcubias  n.^ ^  Un.  ^  ipfii- 

fol.iio^lia.I.lc^cpcr  huuismodiq.  17  fol.i^m.i  Un.  ^prodcberctlc^ehabcacr. 

l.^molcndinmnn.lUn.^vcr.bi.  H  1-4^^".  ^  K^^^i^  !^'''"  r  \  r  . 
fol.  lof  Un.f  lcgeiib.  ^n.  3.  Un.4.        ^ol. , im.  ^lcgc  6d;tt)ar(jenbatli)  Un.  j 

Borchold.  '  acqui. 

fol.io^n.f  Iin.^prod.Ur.D.m6liiii.4'foi.i76Un.  i. pro  in quo lcgc  inquibus 


fJ)T.  89  litKiIcgc  Aluar. 

fol.  9o.|n.  13.  lin.  peu;  lcgc  fcntcntia  lin. 

ulc.  ubiqac  &  vigct  n.  r.  lin  2#  Erolzh. 
fol.  92  n.  6  iin.  6  lcgc  Pillor  n.  7  lin,  4. 

lcgc  cmerc. 
fol,99n.  j  Un.8  pi  o  JatlMcgc  Ja^ 
iin»  i2.<pfanntt?ertbfnhn.  ij.lcgeiccm 
Tit .  n.  4  lin.  4  lcge  Ub.  I. 
fol.  lOo  n.  6Un.  6.  L.  quidam  2i  • 
fo^ior  n.  12  Im.  3.  Icgc  quam  mala:. 
foU  10?  n.    lin.  ;  pro  n.-gg.  icgc  99 
lin.  f  pro  Gafs.lcge  Grafs. 


lc«^c  cuadcni  q.  i  n  4^  Im.  uh 

lcgCtlt2^ 

fol.  107  Un.  uU.  icge  ttt  ^ixfitnt 
fol.io8Un.2lcgc  i:2'i. 

lin  4  lcgc  pubiicata. 
foU  1 1 4.  im.  ^  pro  nov liTc  lcgc  vcnilTc. 
fol.  1 1 5  n.  -  f  Un.  y  lcgc  fada  eo  ufquc. 
foLil7n.?81i'i.  ?p  ocxi:n>irn  lcc;c 

cxiguaiii- 
foUxI^  n.^lui.     '  j,,^  .     ..  i.*  . 

Im.antcpen  pro  prohibcDuntur 

Ic2;^e  pcrmictunrur. 
foI,2^l  n.i fliii  jproii6lcgci6 


j    n.  i8Un.  4foicltanjs. 
.foi.  181  n.  7.Un.  i.ipgc  prsfcripfic  n.5ri 
lin.  2  p..r(>:l'iis  Un.  4  conri!,  Un.ulc. 
nobi* 

fol.  181  hu.  ^  i^io  nunquam  lcge  un- 
quam  p.  1 6  Ini.  1  lcfs- 1 1  c.  7.  Un.  5. 
pro  liticiirc  linc. 
foU  1 3 ^  n.  20  lin.  1  dclc  aUcMrum  &  Un.  9. 
proitemlcgc  idcm  p.  prafdi- 
dlis. 

foi.  184  lin.  2  rcparnre  n.  2;  Un.  1 « ordin. 
n.  24  Ini.icoahl.n.  I::i.  f.  Ecclefi» 
n.  16  iin..4  a  ConciUo. 


fol  221  n  ir  Uii  fProii6lCgci6.  ^  ... .......^  - 

7proerftm  lcgcerSWlm.^lei^e  n,n„u^r^„.^7lin.,parochon.59.hn.I 

fll^TZi^  lc^c  intcraiftionemn.  pofl  lin.  ,  mcumbcnribus  0.4«  lin.X. 
fol.  lij  Iin.  li  'Cj^ci.>  Pontihcis. 

Un.icdr.ioncmWcfcDb.n..  f..i<„  „. ,  4  hn.  i  legc  : .         .;i?.1m.  ;.. 

foI.irfD.ihn.?  l-geh^''""  I    b  . 

,   hn.i legc  obh-at.o  hn.  *  Fofi*^;  ""^:    ^ „. ,  muhibus  lcgc  mi- 

fol. ifO  n.  1  h.n.  r  lcdc  h^tcdcs  n.  f  hn.  f  "  ?  hn.-uh. Icgc  propolitum. 
fo,r,n"^o,fn!u.t^e:"i..^^.nc  V.  .0..  i  hn.  .  pro  .Z.rcg^zl.  TaUccc 
foKu^a.n  lin.7pro<.lc.,c  5  .1.  f.  .or  n.  z  in  f.  fubdgn^un.  n.  .lin.  5  iUi 


fol 


7  f -^n.  I  j  lin.  6  pro  comuni  lcg4  ^in- 


n.  7.in  noc.adaucii. 

A  a  a  .1  4 


tol..2:^ 


Tilin*7.fcupuveHubfcnptalm.8     '  '^"-^  i:i-*-f  . 


f,  1 2  lin.  2  pro  utroqiie  lce;c  ucro 

b^vlia-Slcgcaliasracioncs  n.  ij  lin 
antcpcn.  dcaominetur. 

f.io^n.  iyli:i.4|fgcq-48. 

f.2i6  in  quxit  poft  valeat  addc  fchcd^^ 

fMi7n.4Uri.5proferolcgc  fera. 

f.  iioUn.  i       antiaue  legc  ubiqucD. 
iTliniiTpro  lcgcifri. 

f.2iin.i4lin-ulcJegcufurpanz, 

f  22 .  n.  9.  lin.  7.  Icge  didlavi  Iin  9  ad  L. 
'  Cor.n.io^lin.  j.pro  fucccdcbanc  legc 

fuadebant.  . 
f.Z2  4.<5<:^eq.  numcri  margmalcs  cx  in 

*  curiaomifsi»veltrans  politi* 
f  iZf.lin.6pro  fi lcgc /i.l/n.^.art.  n  6 

*  lin  ?  adhib.  n.  7  ly?-  ^  P^o  f  I  1^5^  ^^i^- 
6  pro  fcia  legc  Icia  lin.  8  pro Fahd.  lcge 
F.4!cid.lm.iireli6V^. 

f.  2i?.  n.9  pro  ca  &  lcgc  cfs  hi/n.  i  o  Im 

prooumlege&c,  ^ 
f.  i  :9 lin. antep.  lege  repromillio. 
£251  u.  2  lin.  f  loco  etniege  ttiein. 
'  lin.i4»pro  J)lfe  mcm  iegc  Mfe  fo  lin.  2j. 


Ui47n.^^lin.f  prQlilegc  L.  l. 

hn«7prot.  I  lcge  L,l  u.  40  lin.  6  pre 
C4  legc  fi* 
F.  2JI  n.  I  lin.  i  pro  1K02  legc  l^iO- 
f.  2J5  lin.ult.pronofsec  lege  nollec. 
f,  ijjlin  pcn:  pro  legatis  reliquoicm  lc- 

gati  leliquorum. 
f.  2J(5  lin.  pen:lcgc  fcripfi-* 
f.  2y8  n.  J  li°« »  &  ^  pro  ufufruftuarij 
ficalcgc  locatiom  lin.  ^Spro^lcgc  b 
lin.  II  &  juramentum* 
25 j  lin.  j[  pro  2j  icgc  210.9  lin.  J  ia^ 
derermin: 
Ir^  1(^4 li".  »pro  diduslcgc  divus  0,14 

lin.  ii  pro  exccpr.lcge^acceptoris. 
f,     9  n.  23  pro  quod  legc  quid  fi  n.  22 

liii2provirlegeiar. 
f,  271  n.  4  lin.      polt  vcrb.iu  princip. 
addc    de  cvi<A»  &  in  L.  ia  caufic,, 
inf. 


f.  272  n.    lifl.  ?  lcgc  adlionc  cjccmpto 

Q.8lin.7pro  vct^lcgc  ult. 
f.  2.79n.  16  Uo,  5  legcpraetcritio.oTii/nc. 
f.  iS^  n»  ^  Un4  4  polt  non  fani  a^  ic 
uu.  .T-r—         7"    '^^t.n'     rt**.*    '  i    redhibcripofl\int,  Doninfani* 
locoflrturmafrcnicgeSCbfirmiff^^^     'f.iSl  n.Shn.  as  poilcircaponc  fana 
f,  252.  n.  6  Un.4  polt  inviti  poae  hodic  ^  r/^^^u-^;;./.  


Un.  6  in  f.  adde  ubi  Dd. 
f.  25  3  n.  9  Un.  j  &  6  lcgc  L.  i  in  fin. 
f.  2J4D1.  i6Un.8lcgcL.  I  lUf. 


rf*  2.84  Uru  ;  p«^t  Bacchantium  ponc  mo- 
rcs  i<i  i^cctUis,  qnof  infanda.  n#  i  4 
lin.iJ^fitiac^^C  n.ijim,  «^procxiiiim 


i-*)»fM.   "'^',"1'      1      1       .  Ic2cexicium, 

f.2Un.  l9Un.2prodcbcrcclcgcdebenc      f       ^  j  ,  , 

liD.  4  rclis.lin.7Tufch.Un.8*ccllam:f*  n.  ti  pro  rcdcamus  undc  lcgc 
n  'olccre^^Un./rcdaaum.  L  ^<^dcundo. 

242  lin.1  lcfrc  alio  n. r  i  lin.  6 declinan- f- ^«7    J 2  m. 2  laudandum  □.  is  Un. 
dtmn.l^Un.iprodiciclcgcdcd,c.    I  pcn.prolacurrt. 
f  Ariin  i.proei  lcpcc.i.  Im.  2.  pro  fF.f  ^SSn.  ipli.,  4lcgcclafs.7 

l^^  |.proLob.slcVL.  -3,n.  44 Un ^legc  honeihm. 

'        ^      -    -    ^_ri--.-  1  7.  i-ff.z^on.  4(5Un.  7redadt.n,47  hn.  I 

alios  n.  49  Un.  ^aliquod. 
f.291  n.yj  Un.3  colcratin.  f  rli-^.l 

fcandala  qux. 
f.z9^  n.  ioUn./fictcnc  n*  I^Un.  5 
quoqur 

f  797  lin.  ulc.  inff  proMinlius  !e<>c 
MauliuSi 


ob.ars.Un.y.pro  (^o.llcgc  bon,  n.  27 
lin,f.pignoraca(5V.  n.^o.Un.^.  man- 

davcrint. 

r.  144  n.  iilin.  ;  pro  fucrit  lcgc  fcccric 
,K     Un.  f  lcgc  pignor  n.  24  lin. 

f.  2  4  <;  n.  ^  I  lcgc  cxccutori  n.  JJ  Un.  i  in- 

.      ■  K    ^  il*.  ne. 


1 


fcw 

lia 
f.V» 

(e 


n.     [in.  7  tucti  r>.  27  tin.  f  pro 
Charis  lcac  PArislia*  •  fpcculat  lin.i  l 
Cniavct  cottfil.  Z41 

liub. 

f,50i  n.izlin.  ^lcgcobs,  71  n.I^Iin.  2 

auchcnc* 
f.  jo^Hn.  I  |>xo  F.  ponc  T. 
Cr^o^n  j  lin.6  fucinu  n.^linitpro 

&  lcgcut. 
f.  jii    II.  lin.  j  lcgc  bit  35<f*cm(8tt«9 

lin.4.  currat. 

Xi2  n.i  Hn.  I  lcgc  antiquitus  lin.J.auth. 
f.    5  4  ^^^^     ^i^^  lcuccrationc 

f.  ?i5lin.  4  lcgc  fiac  confuctudinc  lit.  y 
f.  J2I  n.  y  lin.  confitctur  n.  10  Im,  i,  con- 

fc^lx  n.iin*?.  Bocrn.  6&  7 
f.^28n.49ii°.4lcgciMn.<>oHn.7  14O 
f.      n.f  8  lin.  ult,  viailTcc  lcge  inferuinct 
.  f.}5liin.j.proquandolcgc  quomodo 
-  fcV^jn.l  lia.  X  propcrfonalum.kgc  pci- 

fiirwilcm 
\    f.  ^J^^hn.^dcbitoris. 

l  f      n.  18  hn*  7  lcgt  Dynus  ad  rcg.  prc  |f. 

Hn.  II  n  i7-\^^-3  pro  tam« 
Wii  n.  r9  Hrr.  .^pT«  illircs  Icgeahus 

f  .^ion^^ltl^-iti^^  Hn.zquar^ 
f   on  x'?Hn.llcgcidcmn.28hn..^ex 

ijoUn.f-proJj^lcgc  z^Ua^uh.  tm. 


;  f  1  lin.  1  pTo  ©el^lfirlcgc  tpetcfiflf 
Un. }.  Gabr.  n.  ^3  lin.  ulc.  hxrcilo  n#  }4 
ljn«2.  acccffor. 


f.?f^Hn.^Quxra$hn.ult.lcgc  ^  ?4 
f.  ^l^rimilifcr  in  pr. 
'       Hn. }  Icgc  conclurum  n.  J  lia.  > 

officio 

f.  167,  Hn.  pcn.'  pro  l6  \tg^6\ 
f.  ^(<;4hn.  ^  lcge  qualcm qualcm* 
f.^6  5Hn.  ^  legc  arg.  c.n.^lm.  pro  hir. 

lcge  fuit  n.  4  Hn,  4  ^cgc  quid  judic 
f,^6(r;n.  I  hn.  I  Hn.  I  pi:oablcgtobn.7 
lin.4  indicium 

f.37yn.  iHn:5proiTlcgc7; 
f.  ^78n.(^Hn.^pro^ilegc6} 
'  ^8  2  n.4Hn.  I  lcgccxpcnGK  qmnq;  qu« 

cxpcnGiV 
f.^g^n.zHmlpro  i<5  lcgcibid.n.J 

U  I  caula 

r\398  n.  17.  pro  dcliaumUgc  dcbitum 

n.  I  Hn.  i  debcbat. 
f.  :99n.jHn.4pro6legc<ff. 
f  400  n.  U  Hn.  i  lecrc  qu.irta  dubitandi 
f.  4Qi  Hn.  l  latuiffct  n.  19  Hn. zlorup. 
.404n.4hn.|  pignoii. 
.4o8Hn.4  protocolHs  n.  6\in.^AXcm 
•.  409  Hn.  3  animad.a.iohn.iconlti- 
tutio 

\  4TO  lin.  I  modcrnum 
f.  4iin.  $Hn.7^1cli<flum 

f.  41^  n.  I  i  Hn.  j  prxftct  Hn.  ulc,  \6$6: 
f    i^Hn.antcpcn.  cxercentcS 
f*4i«n.}ltii.  4  cxftipulacu liiulO.de 

f.  4:on*i9iin.  x  &  n;^ 
f:4ii  n.rUiiL?'&«>iDd.  n.  24Un.4 

ubi 

ranorc  n-  8l«n.  >.  conimun.lin.  4  n. 

ulia.ulc.  rotctl.; 


eftigii 

i.  4^Z  n.  2  4  iia,  y  cogiutu* 

f.      n.    lia.  6  pxux  n.  ji  lin.  3  pxnaL 

mjjlin.i  Caiol. 
f .  457  n .  1 3  lin.  4  ali^^ot  anaos 
f.  -4i3  Ji.  1;  lin..;rlc.  de  arb.  jud.l.i 

ccnc.  4-  /' 
f.       n.  25  Hn^manciparunt  lin.  7  ob. 

firmariu  t  li(f.  ult.  f.JiU 
f.  .  40  ni  p  ifltell.  n.  ?i  lin*  4propc 
f.  .L  i  n,  3^in.  i  obfjCant  lin.  6*nocuc- 

lint  liUiTO.  Marthia^s 
f.  4  .7,  n.  4:  lin.  1  ma^nit.  n.  4jlin.  J. 

coui?i'vai. 
f.  44i^n.  i^lin.  7propactolcgcpeccato 
f.^^lin.  zlcge  roncluf.  V' 
f,^^  n-  40  lin.  4.  fuftigari 
/;'^yyn.i2lin.^n.54 
f  4J9  n.8  linij  cuius  procui. 
1".  4^73  n.  I  lin.  ^lcgc  q.  sn.90 
f.  ..^1.  lin.  2  rer;  liu.^  Salom.  n.  11  lin.  2 

antetulcrintlin.ult.  baptifmo 
f.  -^^lin.  (^)  mavult. 

f.'4<^6  n-  34Un.  f  xterna  n.     lin.  4  pro 
jrpcum  fcq.  n. 36  jin.  vi^uadam 

(.^6y  liu.i  ^8  5.1 

f.  470  n.     lin.  4  dc  raptu 
f.  471  °*     ^^0-  ?  fuperfcdeo  &|lin.  ult 
puniti. 

f.  471  n.  17. loco proptcr  lcgepraftei 
f;  47jlin.ult*  n.  6. 
f!474  n.  8. lin. 9  fufpcnfos  lin.  10.  pcr  ju- 
rium 

f.477  n.iylin.  5prohoc,lege  bxc  n.  18 
pro}(5.j9«  • 


f,  479,  lin.  ujt.  quoad 
f-  481  n.  2^  lia.  I  concurrunt  liu.  4  arr. 
f.  484  n.  2  lin.       pro  cuius  lege  cuiric 
f.  48<^  n.  18  Papia:  n.  2.  lin»  l.  aboniin. 
f#483ii.i6  lin.  j*.  B.  '  ';i  -h   lin.  6  cadar; 

n.  18  lin*  1.  fienJ 
f.  49f  n.  2i  lin.  ulc.      c  viiijalis. 
f.  497  lin.  3  inter  ccEtera  lin.  4  frequcn- 
teturn.  25  lin.d  Vogtheiac  lin^jf.  468 
lin.  iopro2?lege  3^ 
f.  498  n.  29  lin,  I  contingcrclin^  eJ,  con- 

fll.2Il 

f.  f  00  n,  y  lin.  4  fpoliati. 
f.  501  lin.  7  jurisdidlionis  cumden,f> 

lin.  4  xdif. 
f.f04lia-  pcn.giKr  P'-o QuKcn 
f.^ojlin,  ^  lege  atrocia  lin.  8memb./ 

f.  507  m  tit.qu3Eft.94profpc(aatlcgc 
fpedetpropila  lege  pilje 
f.yo8  lin.4  verfatiles. 
f  j'.9n.  II  lin.pen.  lege  q.27n.  i 
f.510  D.i^lin.  ^fpcdcr. 
f.  5l2n.  4  lin.^  oiim  nonniii 
fi;  i<5  n.  jlin.4n.  iji  lin  ulr.Ctvciliaa; 
lianova.  ^ 

f.;i7lin.4cn©c^or. 
t^2on.  I6lin.  ^  iadiclo  iurisd. 
^  y  II  n.  20  lin  y  &  poft  fF,  dc  opcr. 
f.  y22  lin.  7  pro  vocctur  lcgc  vocacus, 
t.  52;  n.  281in.  l.CIcricus. 
f.  ^if  lin.  y  mauuum^ 

f  y27lin.7propofsint]cgcprofunt;. 
f  yiSlin.  9lib.9. 


Reliqua  minutiorabcnevolus 

Lefloripfe  corrigoc^ 


